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DECIDED  IN  TBB 


COUET  OF  APPEALS 


OFTBE 


STATE  OF  NEW  YORK, 


FROM  AND  INCLUDING  THE  DECISIONS  HANDED  DOWN  APRIL  18,  1888, 
TO  AND  INCLUDING  DECISIONS  OF  OCTOBER  10,  188B. 


WITH 


(j^e  v^ 


NOTES,  REFERENCES  AND  INDEX. 


By    H.    E.    SICKELS, 

State  Rbportsr. 


^  VOL.  XLIV. 
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WEED,  PARSONS  &  CO.,  CONTRACTORS. 
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Entered,  aooording  to  act  of  Consrese,  in  the  year  one  thousand  eight  hundred 

and  eighty-two, 

BY  JOSEPH  B.  CARR, 

Secretary  of  the  State  of  New  York,  in  trust  for  the  benefit  of  the  People  of  the 
said  State,  in  the  office  of  the  Librarian  of  Congress,  at  Washington,  D.  C. 


JUDGES  OF  THE  COURT  OF  APPEALS. 


CHARLES  AITDEEWS,*  Chief  Jtjdgb. 
CHARLES  A.  RAPALLO, 
THEODORE  MILLER, 
ROBERT  EARL, 
GEORGE  F.  DANFORTH, 
FRANCIS  M.  FINCH, 
BENJAMIN  F.  TRACT,t 

Associate  Judges. 


*  Appointed  November  19,  U81,  otee  Charles  J.  Folger,  realcned. 

t  Appointed  Deoember  8, 1881,  vice  Charles  Andrews,  appointed  Chief  Judge. 
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OrTQB^ 

STATE  OF  NEW  TOEK, 

COMMBNCING   APRIL  18,  1882. 


Sabah  E.  Baucub,  Appellant,  v.  Mary  E.  Stovek  et  al.,  as 

Executors,  etc.,  Kespondents. 

Under  the  pTOYision  of  the  Revised  Statutes  (2  R.  S.  84,  §  18)  declaring  that 
any  just  claim  which  a  testator  had  against  one  named  as  executor  of  his 
will  shall  be  included  in  the  inventory,  "  and  such  executor  shall  be 
liable  for  the  same  as  for  so  much  money  in  his  hands  *  *  *  and  he 
shall  apply  and  distribute  the  same  in  the  payment  of  debts,'*  etc.,  an 
executor,  although  insolvent  at  the  time  of  his  appointment,  is  bound  to 
account  for  a  debt  so  due  from  him,  and  should  be  charged  therewith  on 
settlement  of  his  accounts  as  for  so  much  money  in  his  hands.  (Miller 
and  Finch,  JJ.,  dissenting.) 

H  seems,  however,  that  the  liability  of  the  executor  is  not  in  all  respects 
the  same  as  if  he  had  actually  received  so  much  money  ;  if  wholly  unable 
to  pay  in  pursuance  of  an  order  or  decree  of  the  surrogate,  because  of  in- 
solvency, he  cannot  be  attached  and  punished  for  contempt,  nor  would 
he  be  guilty  of  embezzlement. 

B  seems  also  to  be  proper  for  a  surrogate,  in  a  decree  which  charges  an 
executor  with  a  debt  due  from  him,  to  specify  the  charge  thus  made 
separately,  so  as  to  protect  his  rights.    (Code  of  Civil  Procedure,  §  2545.) 

As  to  whether,  where  an  executor  has  given  security,  his  sureties  will  be 
held  responsible  for  his  debt  as  for  so  much  money  received,  qucsre, 

Baucus  V.  Stover  (24  Hun,  109),  reversed. 

(Argued  March  9, 1882 ;  decided  April  18,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
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made  at  the  January  term,  1881,  which  affirmed  a  decree  of 
the  surrogate  of  "Washington  county  on  the  final  accounting  of 
defendants  as  executors  of  the  will  of  George  Stover,  deceased. 
(Eeported  below,  24  Hun,  109.) 
The  material  facts  are  stated  in  the  opinion. 

Robert  H,  McCleUa/fi  for  appellant.     It  was  error  in  the 
surrogate  not  to  require  Barr  to  account  for  his  note,  inven- 
toried as  an  asset,  and  not  to  make  a  decree  against  him  on  the 
accounting.     (2  R.  S.  84,  §  13 ;  Decker  v.  MiUer^  2  Paige, 
149 ;  Marvin  v.  Stone^  2  Cow.  784 ;  Gardener  v.  MiUer^  19 
Johns.  188 ;  S<yoerhiU  v.  Swydam,  2  T.  &  C.  460 ;  59  N.  T. 
140  ;  Ada/ir  v.  Brimmer j  74  id.  539 ;  Bigdow  v.  Bigdow,  4 
Ohio,  138;  Miller  v.  Donaldeon^  17  id.  164;  Gotisberger  v. 
Taylor,  19  N.  T.  150 ;  Stephens  v.  Gaylord,  11  Mass.  269 ; 
Lekmd  v.  FeUon,  1  Allen,  531 ;  Choate  v.  Arrington,  116 
Mass.  552 ;  Bendey  v.  Ohapvn,  10  Gush.  173 ;  Ipswich  Manuf, 
Co.  V.  Story,  5  Mete.  310 ;  Sigoumey  v.  Weatherall,  6  Mass. 
553 ;  Commonwealth  v.  Gould,  118  id.  300,  307 ;  Kvnney  v. 
Ensign,  18  Pick.  232 ;    Cha^n  v.  Waters,  110  Mass.  195 ; 
Hayes  v.  Jackson,  6  id.  150  ;  Razleton  v.  Valewtme,  113  id. 
472,  480 ;  Mattoon  v.  Cowing,  13  Gray,  387  ;  Dorchester  v. 
Webb,  Croke's  Gas.  372;  HvU  v.  Pratt,  5  Oliio,  72;  MiUer 
V.  Donaldson,   17  id.  164 ;  Jacobs  v.  Woodside,  6  S.  G.  490, 
498 ;  Norris  v.  Towle,  54  N.  H.  290 ;  23  Eng.  [Moak]  165, 
note ;  Wms  on  Ex'rs  [6th  ed.],  1310,  marg.  page,  note ;  Em- 
bv/ry  V.   Cormor,  3  N.  T.  511.)    The  intention  of  the  law- 
makers was  to  put  executors  and  administrators  in  the  same 
relation  as  to  claims  against  them  held  by  the  decedent  as  is 
manifest  from  the  provision  that  both  executors  and  adminis- 
trators shall  make  oath  to  the  inventory  that  it  contains,  among 
other  things,  a  statement  of  all  just  claims  of  the  deceased 
against  such  executor  or  administrator.     (2  R  S.  84,  §  16 ;  1 
id.  311.)    If  the  statute  means  what  it  says,  that  the  executor 
is  to  be  liable  for  his  debts  as  for  so  much  money  in  his  hands, 
then  the  claim  would  be  barred  in  six  years  from  the  time  an 
accounting  could  be  demanded.     {Tlhompson  v.  Thompson,  1 
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Brad.  29 ;  Van  VlecJc  v.  Bv/rroughs^  6  Barb.  341 ;  Cla/rk  v. 
Ohadeagney  10  Hun,  97 ;  Cla/rk  v.  Ford^  1  Abb.  Ot.  of  App, 
Dec.  359.) 

D.  M.  WestfaU  for  respondents.  The  surrogate  properly 
refused  to  charge  Barr  with  the  amount  of  his  note  as  so  much 
cash  in  his  hands.  {Everts  v.  Eoerts^  62  Barb.  577,  583 ; 
Ga/rdner  v.  Miller,  19  Johns.  190  ;  Ma/rom  v.  Stone,  2  Oow. 
781 ;  Decker  v.  MUlerj  2  Paige,  149  ;  Smith  v.  Lavyrence,  11 
id.  207 ;  Wurtz  v.  JenkinSj  11  Barb.  546 ;  SoverhiU  v. 
Suydam,  2  T.  &  C.  464 ;  Appendix  to  3  E.  S.  [2d.  ed.]  640 ; 
BrowneU  v.  Akin,  6  Hun,  378.)  The  decree  of  the  surrogate 
is  not  a  bar  to  the  claim  on  Barr's  note,  nor  does  it  in  any 
way  prevent  a  proceeding  in  equity  to  establish  or  enforce  the 
claim.  (3  E.  S.  [6th  ed.]  102,  §  79  [65],  subd.  3 ;  Orover  v. 
HoUey,  2  Brad.  291 ;  President,  etc.,  of  Bankof  P(mghkeepsie 
V.  Ha^ouck,  2  Seld.  216  ;  Decker  v.  MiUer,  2  Paige,  150  ; 
Smith  V.  La/wrence,  11  id.  208,  209 ;  Wv/rtz  v.  Jenkins,  11 
Barb.  547 ;  24  Hun,  113,  114.) 

Per  Curiam^.  At  the  time  of  his  death  George  Stover 
held  a  note  against  James  Barr  for  $4, 561. 91  and  he  named 
Barr  and  the  other  two  respondents  executors  of  his  will. 
The  executors  filed  with  the  surrogate  an  inventory  of  the  es- 
tate of  the  deceased  in  which  the  note  against  Barr  was  entered 
as  follows :  "  Note  of  James  Barr,  dated  April  1st,  1874,  for 
$4, 561.  91,  balance  due  at  this  date  $3, 753. 11,  which  note  we 
consider  very  doubtful  of  collection  of  any  part."  At  the 
time  of  the  death  of  the  testator,  Barr  was  utterly  insolvent 
and  he  has  ever  since  remained  so,  and  has  been  unable  to  pay 
any  part  of  the  balance  due  from  him  upon  the  note.  Upon 
the  accounting  before  the  surrogate  the  creditors  claimed  that 
Barr  should  account  for  the  balance  due  upon  the  note  as  so 
much  money  in  his  hands  under  the  following  provision  of  the 
Eevised  Statutes  (2  E.  S.  84,  §  13):  "  The  naming  of  any  per- 
son executor  in  a  will  shall  not  operate  as  a  discharge  or  bequest 
of  any  just  claim  which  the  testator  had  against  such  executor, 
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but  such  claim  shall  be  included  among  the  credits  and  efEects 
of  the  deceased  in  the  inventory,  and  such  executor  shall  be 
Hable  for  the  same  as  for  so  much  money  in  his  hands  at  the 
time  such  debt  or  demand  becomes  due,  and  he  shall  apply  and 
distribute  the  same  in  the  payment  of  debts  and  legacies,  and 
among  the  next  of  kin  as  part  of  the  personal  estate  of  the  de- 
ceased." The  surrogate  held  that  Barr  was  not  liable  to  account 
for  this  balance  as  so  much  money  in  his  hands  and  his  decision 
was  affirmed  by  the  General  Term. 

We  are  of  opinion  thjat  the  courts  below  errred.  Before  the 
Revised  Statutes  the  general  rule  at  common  law  was  that  the 
appointment  by  a  creditor  of  his  debtor  as  his  executor  extin- 
guished the  debt,  so  that  the  executor  was  in  no  way 
bound  to  account  for  the  same  as  assets.  The  provision 
of  the  Revised  Statutes  which  we  have  quoted  was  intended  to 
abrogate  this  common  law  rule  and  introduce  a  new  system  in 
reference  to  such  debts.  It  was  the  obvious  purpose  of  the 
statute  not  only  to  save  the  executor's  debt  from  extinguish- 
ment, but,  in  order  to  obviate  all  difficulty,  doubt  and  embar- 
rassment, to  cause  it  to  be  regarded  as  money  in  his  hands. 
Such  is  the  plain  reading  of  the  statute.  The  language  is  free 
from  doubt  and  ambiguity,  and  needs  no  construction  or  inter- 
pretation. If  it  had  been  intended  simply  that  the  debt  should 
be  placed  upon  the  footing  of  any  other  debt  due  the  deceased 
and  merely  to  save  it,  for  what  it  was  worth,  from  extinguishment 
the  section  could  have  stopped  at  the  word  "  inventory,"  and  the 
balance  thereof  would  have  been  without  any  purpose  or  mean- 
ing. But  it  goes  further ;  it  not  only  provides  that  the  debt  shall 
not  be  discharged  and  shall  be  included  in  the  inventory,  but  it 
also  provides  that  the  debtor  executor  shall  be  liable  for  the 
debt  as  for  so  much  money ;  and  not  only  that,  but  that  he  shall 
apply  and  distribute  the  money  in  the  payment  of  debts  and 
legacies  and  among  the  next  of  kin.  We  perceive  no  room  for 
doubt ;  the  statute  says  the  debt  shall  be  treated  as  money,  and 
the  courts  have  no  right  to  say  it  shall  not  be  so  treated.  This 
construction  will  not  necessarily  involve  an  insolvent  executor 
in  hardship  and  embarrassment.    If  a  debtor  unable  to  pay  his 
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debt  is  named  executor  he  may  decline  to  accept  the  office. 
While  the  debt  must  be  treated  as  money  in  his  hands  for  the 
pm-pose  of  administration  it  will  not  for  all  purposes  stand  on 
the  same  footing  as  if  he  had  actually  received  so  much  money. 
If  wholly  unable  to  pay  the  money  in  pursuance  of  the  order 
or  decree  of  the  surrogate  on  account  of  his  insolvency,  he 
cannot  be  attached  and  punished  for  contempt  as  he  could  be  if 
the  money  had  actually  been  received  from  some  other  debtor. 
It  is  also  clear  that  an  executor  unable  to  pay  his  own  debt, 
and  thus  unable  to  comply  with  the  decree  of  the  surrogate 
charging  him  with  it  as  so  much  money  in  his  hands,  would  not 
be  guilty  of  embezzling  the  money  and  could  not  bie  convicted 
of  crime  as  he  could  be  if  he  embezzled  money  or  property 
which  actually  came  into  his  hands.  There  would  be  the  ab- 
sence of  all  criminal  intent  and  actual  wrong-doing  without 
which  the  crime  could  not  be  committed. 

It  would  be  well  for  a  surrogate  in  a  decree  which  charges 
an  executor  with  a  debt  as  so  much  money  under  the  provision 
of  law  above  quoted,  to  specify  the  charge  thus  made  separately 
so  as  to  save  all  the  rights  of  the  executor  and  to  protect  him 
against  consequences  which  perhaps  ought  not  to  follow  from 
such  a  charge;  and  this  can  now  be  accomplished  under  section 
254r5  of  the  Code  of  Civil  Procedure,  which  provides  that  the 
surrogate  must  file  in  his  office  his  decision,  upon  any  case  tried 
before  him,  in  writing,  stating  separately  the  facts  found  and 
the  conclusions  of  law. 

It  was  stated  upon  the  argument  of  this  case  that  this  execu- 
tor had  been  required  to  give  security  for  the  performance  of 
his  duties.  Whether  his  sureties  could  be  held  for  this  debt  as 
so  much  money  actually  received  by  him  we  are  not  now  called 
upon  to  determine,  and  do  not  determine. 

We  are,  therefore,  of  the  opinion  that  the  surrogate  should 
have  charged  Barr  with  the  balance  due  upon  his  debt  and  the 
interest  thereon  as  so  much  money  in  his  hands,  and  should  have 
ordered  him  to  apply  and  distribute  the  same  as  so  much  money. 

The  judgment  of  the  General  Term  and  the  decree  of  the 
surrogate  should  be  reversed  and  the  case  should  be  remitted 
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to  the  surrogate,  and  the  appellant  fihould  recover  her  costs  out 
of  the  estate. 

Miller,  J.  (dissenting).  The  question  presented  upon  this 
appeal  relates  to  the  construction  to  be  placed  upon  the  provis- 
ions of  section  13,  2  R.  S.  84,  which  is  as  follows :  "  The 
naming  of  any  person  executor  in  a  will  shall  not  operate  as  a 
discharge  or  bequest  of  zxijjust  daim  which  the  testator  had 
against  such  executor,  but  such  claim  shall  be  included  among 
the  credits  and  effects  of  the  deceased  in  the  inventory,  and 
such  executor  shall  be  liable  for  the  same  as  for  so  much  money 
in  his  hands  at  the  time  such  debt  or  demand  becomes  due, 
and  he  shall  apply  and  distribute  the  same  in  the  payment  of 
debts  and  legacies,  and  among  the  next  of  kin,  as  part  of  the 
personal  estate  of  the  deceased." 

Prior  to  the  enactment  of  the  statute  cited,  and  at  common 
law,  if  a  creditor  appointed  his  debtor  an  executor  of  his  will, 
it  operated  as  a  release  or  a  bequest  of  the  debt,  unless  the 
debtor  renounced  his  executorship.  {SoverhiU  v.  Suydam,  59 
N.  T.  140 ;  2  T.  &  C.  460,  465.)  It  is  said  by  Eapallo,  J., 
in  the  case  cited  in  the  opinion  delivered  in  the  Court  of  Ap- 
peals, that  ^'  the  statute  was  intended  to,  and  did  abolish  this 
rule,  and  that  it  waa  enacted  in  order  to  obviate  the  incon- 
gruity of  requiring  the  executor  to  proceed  against  himself  for 
the  collection  of  the  debt."  This  is  also  obvious  from  the 
note  of  the  Eevisers  to  the  section  cited.    (3  R.  S.  [2d  ed.]  640.) 

Such  being  the  purpose  of  the  statute,  it  is  not  apparent 
how  it  can  be  extended  by  construction  so  as  to  charge  an  J 

executor  absolutely  with  the  debt,  under  all  circumstances,  ' 

whether  the  demand  be  good  or  bad,  whether  the  executor 
be  solvent  or  insolvent,  or  whether  he  has  or  has  not  a  defense 
to  the  claim  and  it  is  just  and  proper,  or  otherwise. 

If  the  object  was  as  stated  in  the  opinion  of  the  learned 
judge  in  the  case  cited,  then  the  debt  manifestly  occupies  the 
same  position  as  any  other  demand  in  favor  of  the  estate,  and 
the  executor  is  subject  to  the  same  rule  as  is  applicable  to 
him  in  regard  to  other  claims  against  debtors.     If  it  was  not 
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collectible,  the  execator  is  exonerated,  and  the  statute  meant 
merely  to  hold  the  execator  as  liable  for  the  debt  as  moneys  in 
his  hands  when  he  was  personally  able  and  had  means  to  pay 
the  same.  The  object  of  the  enactment  is  an  important  ele- 
ment in  its  interpretation,  and  that  being  determined  by  the  case 
cited,  and  any  construction  beyond  that  being  too  far  reaching 
and  not  consistent  with  that  object,  we  are  of  the  opinion  that 
the  authority  is  directly  in  point  and  should  be  decisive  upon 
the  question  considered. 

This  construction  is  also  supported  by  reading  the  statute 
cited  in  connection  with  other  provisions  relating  to  and  defin- 
ing^the  duties  and  obligations  of  executi)r8.  In  the  case  of 
other  assets  coming  to  the  hands  of  the  executor,  if  they  are 
good  they  should  be  collected,  and  he  would  be  responsible  for 
due  diligence  in  enforcing  payment  thereof,  and  it  would  be 
open  for  him  to  prove  upon  an  accounting  that  they  were  with- 
out value  during  the  period  that  he  was  entrusted  with  the 
estate.  Yarious  provisions  of  the  statute  sustain  this  view. 
Section  69  (3  R.  S.  [6th  ed.]  100),  which  relates  to  accountings, 
provides  that  allowances  shall  be  made  to  executors  and  ad- 
ministrators for  property  "perished  or  lost"  without  their 
fault.  Ko  exception  is  made  so  that  it  shall  not  apply  to  an 
executor's  debt,  and  to  hold  it  is  inapplicable  to  any  debt  that 
is  lost  without  fault  is  to  restrict  its  construction,  which  could 
not  have  been  intended. 

The  demand  here  was  of  no  value  and  was  lost  without  any 
fault  of  the  executor.  Section  70  (3  R.  S.  [6th  ed.]  101)  de- 
clares that  neither  executors  nor  administrators  "  shall  sustain 
any  loss  by  decrease  without  their  fault,  of  any  part  of  the 
estate,  but  they  shall  *  *  *  be  allowed  for  such  decrease 
upon  the  settlement  of  their  accounts."  No  proviso  is  made 
that  this  section  is  not  to  apply  to  a  debt  against  an  executor. 
The  construction  claimed  is  also  in  conflict  with  section  14  (3 
R.  S.  (6th  ed.)  733),  which  declares  that  in  actions  against 
executors  in  which  the  inventory  shall  be  given  in  evidence, 
the  plaintiff  or  defendant  may  rebut  the  same  by  proof  "  that 
such  property  has  perished  or  been  lost."     And  the  next  sec- 
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tion,  fifteen,  provides  that  in  such  action  ^^  the  defendant  shall 
not  be  charged  for  any  demands  or  rights  of  action  specified 
in  their  inventoiy,  unless  it  appears  that  such  demands  or  rights 
of  action  have  been  collected,  or  might  have  been  collected 
with  due  diligence." 

The  statutes  referred  to  were  passed  mostly  at  the  same 
time,  and  to  establish  a  system  applicable  to  estates  and  the 
accounting  and  acts  of  executors  and  administrators,  and  they 
must  all  be  swept  away  and  rendered  of  no  avail  if  section  14 
Is  susceptible  of  the  construction  claimed  by  the  appellant's 
counsel.  The  greater  or  more  extended  provisions  must  yield 
to  a  single  enactment,  instead  of  that  being  construed  in  con- 
formity with  the  general  purposes  of  the  law  and  the  evident 
intention  of  the  law  makers. 

The  statute  in  question  was  the  subject  of  judicial  interpre- 
tation in  the  Supreme  Court,  and  in  Everts  v.  EoerU  (62  Barb. 
577)  it  was  held  that  it  did  not  apply  to  all  claims  against  an 
executor,  but  to  any  just  claim.  It  is  said  in  the  opinion  of 
the  court  by  Mullin,  J.,  "  The  executor  is  prima  fade 
chargeable,  hut  it  is  competent  for  him  to  show  the  claim  un- 
founded and  unjust."  It  proceeds  then  to  say :  "  It  is  not 
every  claim  which  the  testator  had  against  the  person  named 
as  executor,  that  becomes  ^  assets ; '  but  it  is  any  'just  clmm.^ 
*  *  *  The  validity  or  justice  of  the  claim  must^  when  de- 
nied, be,  in  some  way,  determined,  *  *  *  and  it  must  be 
tried  in  the  surrogate's  court,  in  the  same  way,  and  for  the 
same  reason,  that  claims  against  the  estate  in  favor  of  the 
executor,  must  be  tried  in  that  court." 

The  same  doctrine  is  held  by  the  General  Term  in  the  third 
department  of  the  Supreme  Court  in  Brownell  v.  Akin  (6 
Hun,  378).  In  that  case  it  was  decided  that  when  the  defend- 
ant was  appointed,  and  had  qualified  as  an  executor,  and  was 
indebted  to  the  estate  at  the  time,  that  in  an  action  brought  to 
recover  the  same,  a  writ  of  ne  exeat  could  not  be  issued. 

In  Adai/r  v.  Brvmmer  (74  N.  Y.  539),  relied  upon  by  the 
appellant,  one  of  the  executors  had  received  the  amount  of  his 
legacy  without  paying  his  debt,  and  also  much  more  of  the 
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estate  which  he  had  squandered,  and  afterward  became  insol- 
vent. The  principal  question  was  whether  the  conduct  of  the 
co-executor  in  permitting  him  to  receive  and  squander  the 
estate,  was  of  such  a  character  as  to  charge  him  with  the  loss 
thus  occasioned,  and  whether  in  the  joint  accounts  the  debts  of 
some  of  them  should  be  credited  as  uncollectible,  and  it  was  held 
that  funds  advanced  to  one  executor  in  excess  of  the  share  to 
which  he  is  entitled  as  legatee,  if  made  by  and  with  the  consent 
of  the  others,  must  be  deemed  assets  remaining  in  the  hands 
of  aU  the  executors,  and  they  were  severally  and  jointly  ac- 
countable therefor  as  such." 

It  will  be  seen  that  the  distinct  question  now  presented  did 
not  arise.  Nor  is  it  presented  in  any  of  the  other  cases  cited 
from  this  State.  We  have  examined  the  Massachusetts  cases, 
and  while  it  is  held  that  the  common-law  rule  as  to  the  dis- 
charge of  executors  from  liability  for  their  own  debts  did  not 
prevail  in  that  State,  there  was  no  statute  on  the  subject,  and 
the  decisions  are  not  applicable  to  the  case  now  considered. 
In  the  case  of  Norrisy.  Tovde  (54  N.  H.  290),  the  administrator 
became  insolvent  after  his  appointment,  and  afterward  took 
the  benefit  of  the  Bankrupt  Act,  and  his  estate  did  not  pay  fifty 
per  cent  of  his  debts.  It  was  held  that  under  the  statute  of 
that  State,  which  provides  that  a  debt  due  from  the  admin- 
istrator to  the  estate  should  be  assets  and  accounted  for  as  other 
debts,  and  he  was  bonnd  to  account  for  the  whole  debt,  and  it 
made  no  difference  whether  he  was  solvent  or  insolvent  at  the 
time  he  was  appointed  administrator.  The  facts  differ  from 
the  case  at  bar,  and  the  statute  is  not  the  same  as  the  one  now 
under  consideration.  Nor  is  it  apparent  whether  the  statute 
in  New  Hampshire  is  affected  by  other  statutes  bearing  upon 
the  subject,  as  in  the  case  here.  Some  other  authorities  are 
cited,  but  none  of  them  present  the  precise  question  as  to  the 
solvency  of  the  executor  or  administrator. 

The  weight  of  authority  in  thii!  State  is  clearly  adverse  to 

the  appellant's  claim.    In  principle  no  reason  exists  why  an 

executor  should  be  held  to  any  other  or  different  obligation  in 

regard  to  a  debt  due  from  him,  than  he  should  in  regard  to 
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any  other  assets  which  may  come  into  his  hands.  No  stricter 
rule  should  be  imposed  in  his  own  case  than  in  any  other. 
Primarily,  it  is  presumed  that  his  debts  are  paid  to  the  estate, 
and  that  he  has  the  money  to  distribute.  But  this,  as  in  the 
case  of  any  other  demand,  is  open  to  inquiry  and  investigation ; 
and  he  has  a  right  to  show  that  he  was,  and  is  insolvent  and 
unable  to  meet  the  obligation.  The  statute  was  not  intended 
to  embrace  a  case  where  the  debt  was  worthless,  and  there  was 
an  utter  inability  to  pay  the  same.  Any  other  or  different 
construction  would  place  an  insolvent  executor  in  a  most  un^ 
fortunate  position.  The  debt  he  owed,  which  was  of  an 
ordinary  character,  would  be  converted  into  one  for  which  he 
would  be  liable  to  arrest  and  imprisonment,  and  by  virtue  of  ' 

the  statute,  he  would  become  an  embezzler  of  moneys  which 
he  had  never  collected  or  received  as  executor,  and  which  he        ' 
would  have  been  unable  by  any  diligence,  effort  or  means  within 
his  power  to  obtain.    While  guilty  of  no  wrong,  he  would  still 
be  liable  to  be  punished  and  treated  as  a  wrong-doer  and  a  i 

criminal.  The  legislature  could  not  thus  have  intended  to  add 
to  the  cases  of  imprisonment  and  for  punishing  the  debtor,  when 
its  entire  policy  has  been  in  an  adverse  direction  and  to  restrict, 
and  not  to  increase,  cases  where  punishment  should  follow  in- 
ability to  meet  pecuniary  engagements.  Such  a  policy  would 
be  contrary  to  its  uniform  course  and  the  spirit  of  the  age. 

It  is  suggested  that  the  criminal  intent  would  be  wanting  to 
convict  of  embezzlement.     The  statute  in  question  declares  I 

that  the  executor  shall  be  liable  "  as  for  so  much  money  in 
his  hands."   He  has  the  money  according  to  the  statute,  and  if  he  ; 

does  not  pay  it,  and  in  law  appropriates  it  to  his  own  use,  he  ...  ' 

thus  brings  himself  directly  within  chapter  208  of  the  Laws  of 
1877.  It  is  also  said  that  he  should  decline  to  serve  and  thus 
escape  liability.  The  answer  is  that  there  is  no  statute  which 
disqualifies  him  or  prohibits  his  serving.  He  may  be  a  good  and 
safe  executor,  as  he  appears  l!b  have  been  here,  although  he  has 
no  pecuniary  means.  And  if  objected  to  on  the  ground  of  in- 
solvency, he  may  be  required  to  give  security.  In  the  latter 
contingency  his  bondsmen  would  be  liable,  and  thus  compelled 
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to  pay  for  a  deficiency  which  did  not  exist  and  had  no  reality. 
Nor  would  it  be  a  defense  that  he  never  had  the  money  in  his 
hands,  for  the  statute  says  that  he  did  have  it,  and  the  surrogate 
must  decree  accordingly  if  he  strictly  follows  the  statute. 
Clearly  the  statute  never  could  have  been  intended  to  convert 
a  worthless  debt  into  a  demand,  the  payment  of  which  might 
be  enforced  by  imprisonment,  and  by  making  sureties  liable, 
who  never  intended  or  expected  to  assume  any  such  obligation, 
and  who  were  not  understood  to  assume  it  at  the  time  they  be- 
came sureties. 

The  general  principle  may  also  be  invoked  in  support  of  the 
views  which  we  have  expressed  that  a  trustee  in  the  dischai*ge 
of  his  duty  should  not  be  held  responsible  for  money  that  he 
receives,  except  in  case  of  negligence  and  a  failure  to  discharge 
such  duty.  In  regard  to  the  right  of  the  appellant  to  prosecute 
the  claim  against  the  executor,  we  think  that  in  case  the  exec- 
utor becomes  able  to  pay  the  debt  a  further  accounting  may  be 
had,  and  that  (he  decree  is  not  conclusive.  (3  B.  S.  [6th  ed.] 
§  79,  p.  102.)  Nor  does  it  interfere  with  an  equitable  action 
to  enforce  payment  of  the  demand.  As  the  executor  acted  as 
trustee,  it  is  not  entirely  apparent  how  he  could  avail  himself 
of  the  statute  of  limitations  as  a  bar  to  any  future  accounting. 

The  judgment  of  the  General  Term  should  be  affirmed. 

All  concur  for  reversal  except  Millbk  and  Finch,  JJ.,  dis- 
senting. 

Judgment  reversed. 


The  People,  ex  rel.  Neil  Gilmoub,  Superintendent,  etc..  Re- 
spondent, V.  Fbedebick  Hyde  et  al..  Appellants. 

The  Baperintendent  of  public  instraction  has  no  power  to  remove  the  prin- 
cipal of  a  normal  school  established  under  the  act  of  1806  (Chap.  466, 
Laws  of  1866),  without  the  concurrence  of  the  local  board. 

The  provision  of  said  act  (§  4)  declaring  that  the  **  employment "  of  teachers 
in  said  schools  shaU  be  subject  to  the  approval  of  the  superintendent, 
refers  to  the  act  of  hiring.  When  the  approval  is  once  given,  the  contract 
of  employment  is  complete,  and  the  teacher  can  only  be  discharged  by 
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the  aathoiity  in  whom  the  power  to  employ  is  vested,  i.  0.,  hj  the  con- 
current act  of  the  local  board  and  the  superintendent. 

It  is  not  within  the  power  of  the  superintendent,  by  annexing  conditions  to 
his  approval,  to  change  the  law  regulating  the  discharge  of  teachers  of 
these  schools. 

The  local  board  of  a  normal  school  employed  one  H.  as  principal,  which 
employment  was  approved  by  the  superintendent  "  to  continue  in  force 
during  the  pleasure  of  the  board  and  the  superintendent ; "  thereafter 
the  superintendent  withdrew  his  approval  and  directed  the  local  board 
to  recommend  another  principal,  and  upon  its  declining  so  to  do,  made  an 
appointment  himself  which  the  board  refused  to  recognize.  In  proceed- 
ings by  nuiTidamtLs  to  compel  such  recognition,  hM,  that  the  super- 
intendent had  no  authority  to  attach  to  his  approval  the  qualification 
stated ;  that,  notwithstanding  the  action  of  the  superintendent,  H.  re- 
mained principal,  and  the  refusal  of  the  board  to  make  a  new  appoint- 
ment was  not  an  omission  "to  discharge  its  duties"  within  the  mean- 
ing of  the  amendatory  act  of  1860  (Chap.  18,  Laws  of  1869),  and  so  did  not 
authorize  the  superintendent  to  discharge  such  duties. 

(A^rgued  March  23, 1882  ;  decided  April  18, 1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  September  20, 
1881,  which  aiBrmed  an  order  of  Special  Term  awarding  a 
peremptory  writ  of  mcmdamus^  commanding  the  defendants, 
who  constituted  the  local  board  of  the  State  Normal  School  at 
Cortland,  ''  to  no  longer  procure  or  permit  James  H.  Hoose  to 
perform  the  duties  of,  or  in  anywise  to  act  in  said  school  as  prin- 
cipal," and  "  to  officially  recognize  James  M.  Cassety  as  the  prin- 
cipal teacher.'* 

The  material  facts  are  stated  in  the  opinion. 

Samud  Hamd  for  appellants.  This  is  not  a  case  where  w/m- 
damns  will  lie.  {People  v.  Stephens^  5  Hill,  616,  629 ;  Peo- 
ple V.  Inspectors  of  Schools^  44  How.  322;  1  K.  S.  124,  §§  50, 
56 ;  2  id.  582,  §  32 ;  Moses  on  Mandamus,  §  49 ;  People  t. 
Scheghwm^  20  Barb.  302 ;  People  v.  Supra,  of  Oreene^  12  id. 
217 ;  People  v.  Ijme,  55  K  Y.  217  ;  People  v.  Bd  of  Edu- 
cation, 2  Abb.  [N.  S.]  177 ;  12  Am.  Dec.  28,  n.)  This  posi- 
tion of  principal  teacher  is  an  "  office."  {In  re  Woody  2  Cow. 
1,  30,  n;  Hefrdy  v.  Mayor,  5  Bing.  91,  107 ;  People  v.  Co^n. 
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CounoUy  77  N.  Y.  503,  507 ;  People  v.  Nostramd,  46  id.  375.) 
The  relator  shows  no  beneficial  interest  in  the  mcmdarmie  and 
has,  therefore,  no  standing  in  court.  {Cam.  B^Jc  v.  Canal 
CommWa,  10  Wend.  25 ;  Bex  v.  CcUegeof  Physicicma^  5  Burr. 
2740 ;  2  Johns.  Cas.  [2d  ed.]  note.)  The  removal  of  the  princi- 
pal of  the  Cortland  Normal  School  can  only  be  upon  concurrent 
action  of  the  board  and  the  superintendent.  (Potter' s  Dwarris, 
129, 133, 140 ;  People  v.  Ins.  Cb.,15  Johns.  380 ;  Tormele  Y.HaUy 
4  Comst.  140, 144 ;  Newell  v.  People^  7  N.  Y.  97 ;  Stevens  v. 
DucJcworth^  Hard.  341,  pi.  1 ;  KmgY.  Poor  Law  CoTmrCrs  of  St. 
Pancras,  6  Ad.  &  Ell.  1 ;  Laws  of  1866,  chap.  466,  §§  3, 4.)  Any 
general  words  in  the  act  of  1866  must  be  held  restrained  and 
defined  with  reference  to  the  employment  of  teachers  by  the 
section  (§  4)  particularly  providing  for  that  subject.  (EVmen- 
dorf  V.  Lansing^  5  Cow.  468 ;  Smith  v.  People^  46  N.  Y.  330, 
337;  Potter's  Dwarris,  128;  Eule  17  of  Vattel.)  The  ap- 
proval of  the  relator,  having  been  once  placed  upon  the  act  of 
hiring,  cannot  be  withdrawn  thereafter,  at  his  will  or  caprice. 
{People  V.  Supvrs.^  35  Barb.  408 ;  Bigler  v.  Mayer ^  5  Abb.  [N. 
S.]  51 ;  Jermamd  v.  Wa^goner^  1  Hill,  279 ;  People  v.  Ames,  19 
How.  551 ;  Bufalo  v.  Mackay,  15  Hun,  304 ;  15  U.  S.  Stat. 
1867-69,  710 ;  Marhury  v.  Madison,  1  Cranch,  139 ;  Ennis  v. 
Schroeder,  76  N.  Y.  163 ;  Wilder  v.  United  States,  5  Ct.  of 
Claims,  468, 475 ;  United  States  v.  Speed,  8  Wall.  83.)  The  uni- 
form usage  of  the  superintendents,  including  the  present  one,  to 
r^ard  the  appointing  or  nominating  power  as  in  the  local  board, 
and  claiming  for  themselves  only  the  approving  or  confirming 
power,  is  conclusive  on  the  question  of  construction.  {People 
V.  Daytm,  55  N.  Y.  367 ;  Eaton  v.  Pickersgill,  id.  310 ;  FoH 
V.  Bwrch,  6  Barb.  60 ;  Si/nker  v.  Kelly,  7  Hill,  9  ;  United 
Stales  V.  Diohson,  15  Pet.  161.)  The  power  of  appointment 
being  expressly  given  to  the  board  and  the  superintendent  (they 
appointing  and  he  approving),  in  the  absence  of  an  express 
power  of  removal  given  to  anybody,  that  power  must  belong 
to  the  appointing  power,  and  hence  cannot  be  exercised  by 
a  portion  of  it.    {People  v.    Comptroller,  20  Wend.  595; 
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People  V.  Fire  CommWa^  73  N.  T.  437,  441 ;  ExpwrU  Hen- 
neuj  13  Peters,  230  ;  Nelson  v.  Coake^  44  Mass.  352.) 

Leslie  W.  HusseUy  attorney-general,  for  relator.  It  was 
the  design  of  the  law  to  clothe  the  superintendent  with  supe- 
rior power  to  that  of  the  local  board,  and  confer  on  him  the 
right  to  decide,  should  disagreement  come,  when  an  employ- 
ment of  a  teacher  must  terminate.  (Laws  of  1866,  chap.  466, 
§§  1,  3  ;  People  v.  Mayor,  5  Barb.  43 ;  Zambier  v.  Mayor,  4 
Sandf .  109 ;  People  v.  Comptroller,  20  Wend.  595 ;  Const. 
N.  T.,  art.  10,  §  3 ;  Laws  of  1875,  chap.  567,  §  3 ;  Laws  of 
1866,  chap.  466,  §§  3,  4 ;  Webster's  Dictionary  ;  Worcester's 
Dictionary;  definitions,  "appointment,"  "employment.")  The 
terms  of  the  appointment  give  the  superintendent  the  right  to 
withdraw  at  his  pleasure  and  terminate  the  employment.  (1 
Cruise'  Dig.,  Real  Prop.  244,  246 ;  7  Ad.  &  Ell.  957 ;  2  Blackst. 
Com.  145 ;  Paw  v.  Alderson,  7  Taunt.  453 ;  Hunt  v.  CKomr 
herlain,  3  Halst.  [N.  J.]  336.)  The  superintendent  being  em- 
powered to  determine  the  employment  of  the  principal,  it  was 
the  duty  of  the  local  board  to  recognize  instead  of  repudiating 
his  action.  (Laws  of  1869,- chap.  18.)  The  hiring  of  the 
principal  teacher  was  in  no  sense  the  appointment  of  an  oflScer. 
{Olmstead  v.  Mayor,  10  J.  &  S.  481 ;  Union  Co.  v.  Jones, 
21  Penn.  St.  525 ;  Butler  v.  Regents,  52  Wis.  124.)  If  it  was, 
and  the  superintendent  had  the  superior  power,  he  could  re- 
move. {People  V.  Comm.,  73  N.  Y.  437 ;  Matter  of  Hennen, 
13  Pet.  230-259 ;  Ndson  v.  Coake,  4A  Mass.  352.)  Because 
the  superintendent  has  seen  fit  to  approve  the  teachers  sug- 
gested by  the  board  in  past  instances,  it  is  no  bar  to  his  exer- 
cising his  right  to  disapprove,  or  to  withdraw  approval,  or  to 
exercise  his  power  of  appointment,  especially  when  the  board 
refuses  to  suggest  an  appointment.  (15  Pet.  161.)  It  was  the 
duty  of  the  superintendent,  upon  whom  the  responsibility  for 
the  due  maintenance  of  the  school  rested,  to  see  that  the  board 
acted  as  was  their  duty,  and  if  his  direction  to  them  was 
powerless  to  effect  this,  he  had  the  right  to  resort  to  the  law. 
{People  V.  CoUms,  19  Wend.  56 ;  People  v.  Halsey,  37  N".  T. 


1888.]  People  ex  rel.  v.  Hyde  et  ah  15 

Opinion  of  the  Court,  per  Tract,  J. 

334.)  The  only  appropriate  remedy  was  mamdamus.  (Laws 
of  1880,  chap.  348 ;  Pe(ypU  v.  Medical  Soc.,  32  N.  Y.  187 ; 
OUmam  v.  Bas^eU^  33  Conn.  298 ;  Qreen  v.  Africom  Soc.,  1 
S.  &  E.  254 ;  FvUer  v.  Trustees^  6  Conn.  532 ;  People  v. 
Steele,  1  Edm.  505 ;  Bicck  v.  Lochp(yrt,  43  How.  Pr.  361 ; 
McCuUough  V.  Mayor ^  23  Wend.  458;  People  v.  Judges,  20 
id.  658  ;  5  Wait's  Pr.  550.) 

Tract,  J.  The  question  presented  for  the  determination  of 
the  court  in  this  case  is,  whether  the  superintendent  of  public 
instruction  can,  without  the  concurrence  of  the  local  boards, 
remove  the  principals  of  the  normal  schools  established  under 
the  provisions  of  chapter  466,  Laws  of  1866.  By  this  act 
training  schools  for  the  education  and  disciplining  of  teachers 
for  the  common  schools  of  this  State,  not  exceeding  four  in 
number,  were  to  be  established  in  different  counties  of  the 
State,  to  be  located  by  a  commission  of  State  officers  named  in 
the  act. 

The  third  section  of  the  act  provides  that  local  boards  to  be 
appointed  by  the  superintendent  of  public  instruction  shall 
have  "the  immediate  supervision  and  management  of  such 
schools,  subject,  however,  to  his  (the  superintendent's)  general 
supervision,  and  to  his  direction  in  all  things  pertaining  to  the 
school." 

It  is  further  provided  that  "  it  shall  be  the  duty  of  such 
board  to  make  and  estabUsh,  and  from  time  to  time  alter  and 
amend  such  rules  and  regulations  for  the  government  of  such 
schools  under  their  charge  respectively  as  they  shall  deem  best, 
which  shall  be  subject  to  the  approval  of  the  superintendent 
of  public  instruction.  They  shall  also  severally  transmit 
through  him,  and  subject  to  his  approval,  a  report  to  the  legis- 
lature on  the  first  day  of  January  in  each  year,  showing  the 
condition  of  the  school  under  their  chaise  during  the  year 
next  preceding,  and  which  report  shall  be  in  such  form  and 
contain  such  an  account  of  their  acts  and  doings  as  the  superin- 
tendent shall  direct." 

By  section  4  it  is  provided  that  "  it  shall  be  the  duty  of  the 
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local  board,  subject  to  the  approval  of  the  superintendent  of 
public  instruction,  to  prescribe  the  course  of  study  to  be  pur- 
sued in  each  of  said  schools." 

By  section  5  it  is  provided  that  "  all  applicants  shall  be  sub- 
ject, before  admission,  to  a  preliminary  examination  before 
such  of  the  teachers  of  the  school  as  shall  be  designated  by  the 
local  board  for  that  purpose.  *  *  *  That  any  pupil  may 
be  dismissed  from  the  school  by  the  local  board  for  immoral  or 
disorderly  conduct,  or  neglect  or  inability  to  perform  his 
duties." 

By  the  fourth  section  the  superintendent  of  public  instruc- 
tion is  to  determine  "  what  number  of  teachers  shall  be  em- 
ployed in  each  school  and  their  wages,  whose  employment  shall 
also  be  subject  to  his  approval.  •  To  order,  in  Jiis  discretion, 
s  that  one  or  more  of  said  schools  shall  be  composed  exclusively 
of  males  and  one  or  more  of  females.  To  decide  upon  the* 
number  of  pupils  to  be  admitted  to  each  of  said  schools  and  to 
prescribe  the  time  and  manner  of  their  selection." 

By  the  sixth  section  it  is  made  the  duty  of  the  superintend- 
ent "  to  prepare  suitable  diplomas  to  be  granted  to  the  students. 
The  local  boards  are  to  be  appointed  by  the  superintendent  of 
public  instruction,  and  to  hold  their  offices  until  removed  by 
the  concurrent  act  of  the  chancellor  of  the  University  and  the 
superintendent." 

In  1869  (Chap.  18)  an  additional  section  was  added  to  the  act 
of  1866,  providing  that  "during  such  time  any  local  board 
shall  omit  to  discharge  its  duties  the  said  superintendent  is 
authorized  to  discharge  the  duties  of  such  local  board,  or  any  of 
its  officers,  and  the  act  of  the  superintendent  in  the  premises 
shall  be  as  valid  and  binding  as  if  done  by  a  competent  local 
board  or  its  officers,  or  with  their  co-operation." 

In  1877  the  local  board  at  Cortland  employed  Professor 
Hoose  as  principal  at  a  salary  of  $2, 600  per  year,  and  said  em- 
ployment was  approved  by  the  superintendent,  "  to  continue 
in  force  during  the  pleaaure  of  the  board  and  the  superintend- 
ent." In  July,  1880,  the  superintendent  withdrew  his  ap- 
proval of  the  employment  of  Professor  Hoose,  and  directed  the 
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board  to  recommend  some  competent  principal  in  his  place. 
The  board,  not  recognizing  the  authority  of  the  superintendent 
to  remove  Professor  Hoose  without  its  concurrence,  declined  to 
recommend  a  new  principal.  The  superintendent,  treating  this 
refusal  of  the  board  as  an  omission  to  discharge  its  duty  within 
the  meaning  of  the  eighth  section  of  the  act  as  amended  in  1 869, 
thereupon  employed  Professor  Cassety  as  such  principal. 
The  board  refusing  to  recognize  Professor  Cassety  a  mandamua 
was  applied  for  to  compel  such  recognition.  If  the  superin- 
tendent had  no  power  to  remove  Professor  Hoose  it  is  clear 
that  the  order  granting  the  mandamhvs  is  erroneous  and  must 
be  reversed.  It  is  not  pretended  that  any  express  power  of  re- 
moval is  conferred  on  the  superintendent  by  the  statute.  It  is 
claimed  on  the  part  of  the  relator,  and  the  court  below  held, 
that  the  word  "  employment,"  as  used  in  the  statute,  does  not 
mean  "  the  act  of  hiring,"  but  "  the  state  of  being  employed." 
That  such  state  could  continue  only  so  long  as  the  superintend- 
ent approved  said  employment.  And  when  he  withdrew  his 
approval  the  state  of  employment  ceased,  and  the  teacher  was 
discharged.  We  are  of  opinion  that  this  is  not  a  correct 
construction  of  the  statute.  There  can  be  no  employment  in 
the  sense  ascribed  to  this  word  by  the  court  below  without  an 
act  of  hiring.  No  act  of  hiring  can  be  complete  without  the 
approval  of  the  superintendent.  Obviously  the  act  whidi  the 
superintendent  is  required  to  approve  must  be  that  of  some 
authority  other  than  liimself.  For  this  court  to  hold  that  the 
legislature  intended  to  require  an  officer  to  approve  his  own  act 
in  order  to  give  it  validity  would  be  to  convict  the  legislature 
of  an  absurdity.  We  are  thus  forced  to  the  conclusion  that 
the  legislature  intended  that  the  contract  of  hiring  should,  in 
the  first  instance,  be  made  by  the  local  board  having  "  the  imme- 
diate supervision  and  management  of  the  school,"  subject  to 
the  approval  of  the  superintendent.  The  approval  of  the  su- 
perintendent refers  to  an  act  to  be  done  and  not  to  a  state  of 
mind.  When  the  approval  required  by  the  statute  is  once  given 
the  contract  of  employment  is  complete,'  and  the  teacher  can 
SiCKELS  —  Vol.  XLIV.        3 
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be  discharged  only  by  the  authority  in  whom  such  power  is 
vested. 

It  is  also  claimed  that  power  to  remove  a  teacher  is  conferred 
upon  its  superintendent  by  that  clause  of  the  act  which  provides 
that  '^  the  local  board  shall  have  the  immediate  supervision  and 
management  of  the  school,  subject  to  the  general  supervision 
of  its  superintendent  and  to  his  direction  in  all  things  pertain- 
ing to  its  school."  It  is  a  well-settled  rule  that  "  in  the  con- 
struction of  a  statute  every  part  of  it  must  be  viewed  in  con- 
nection with  the  whole  so  as  to  make  all  its  parts  harmonize  if 
practicable,  and  give  a  sensible  and  intelligent  effect  to  each.'^ 
(Potter's  Dwarris,  144 ;  People  v.  Utica  Ins.  Co.,  15  Johns. 
380 ;  Tonnele  v.  BiaUy  4  Comst.  140-144 ;  UTeweU  v.  The 
People^  7  N,  Y.  97 ;  Kingw.  Poor  La/vo  ComrrUrs  of  St.  Pcm- 
oras,  6  A.  &  E.  1.) 

It  will  be  observed  that  in  conferring  power  upon  the  local 
boards  the  legislature  employs  the  words  "supervision,"  "charge" 
and  "  management."  The  board  is  to  have  the  "  immediate 
supervision  and  management  of  the  school."  "  They  are  to 
make  a  report  showing  the  condition  of  the  schools  under  their 
charge."  "  They  are  to  make  and  establish  rules  and  regulations 
for  the  government  of  such  schools  under  their  charge  respect- 
ively." In  defining  the  powers  of  the  superintendent  the 
words  "  charge  "  and  "  management "  nowhere  occur.  He  is  no- 
where given  the  charge  or  management  of  the  school.  The 
supervision  and  management  of  the  board  is  immediate,  the 
supervision  and  direction  of  tlie  superintendent  is  general. 
The  exclusive  powers  of  the  superintendent  are  all  general  in 
their  character,  and  most  of  them  relate  to  such  as  are  essential 
to  the  organization  of  the  school. 

He  is  a  member  of  the  commission  to  locate  the  schools 
he  appoints  the  local  boards,  he  determines  the  number  of 
teachers  in  each  school  and  their  wages,  he  determines  the  num- 
ber of  pupils  to  be  admitted  to  each  of  said  schools,  to  order 
that  one  or  more  of  said  schools  shall  be  composed  exclusively 
of  males  and  one  or  more  exclusively  of  females,  and  he  also 
determines  the  time  and  manner  of  their  selection. 
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The  exercifle  of  these  powers  vested  exclusively  in  the  su- 
perintendent must,  in  the  first  instance,  precede  the  opening 
of  the  school,  but  the  school,  when  once  in  operation,  passes 
under  the  '' immediate  supervision  and  management"  of  the 
local  board,  subject  only  to  the  general  supervision  and  direc- 
tion of  the  superintendent.  But  under  the  authority  of  gen- 
eral supervision  and  direction  he  cannot  assume  the  power  of 
immediate  management.  It  is  certain  that  what  the  board  may 
do,  subject  to  his  general  supervision,  he  cannot  do  himself. 
The  power  to  dismiss  a  pupil  for  immoral  or  disorderly  conduct 
is  vested  exclusively  in  the  board.  It  can  hardly  be  contended 
that  by  force  of  the  clause  "  subject  to  his  general  supervision 
and  to  his  direction  in  all  things  pertaining  to  the  school "  he 
can  himself  dismiss  a  pupil  for  such  cause.  Nor  can  he  pre- 
scribe the  course  of  study  or  designate  the  teacher  to  conduct 
the  prehminary  examination.  These  are  duties  to  be  per- 
formed by  the  local  board,  subject  only  to  his  supervision  and 
direction.  We  regard  the  act  of  1869  as  a  legislative  construc- 
tion of  the  act  of  1866  in  accordance  with  the  views  here  ex- 
pressed. It  assumes  that  the  duties  devolved  upon  the  local 
board  by  the  act  of  1866  could,  under  that  act,  be  performed 
only  by  such  board,  and  where  it  onaitted  to  perform  them  they 
could  not  lawfully  be  performed  at  alL  For  the  purpose  of 
remedying  this  defect  in  the  law  it  was  enacted  that  if  "  during 
such  time  any  local  board  shall  omit  to  discharge  its  duties,  the 
said  superintendent  is  authorized  to  discharge  the  duties  of 
such  local  board  or  any  of  its  officers."  If  the  construction  of 
the  act  of  1866  contended  for  by  the  relator  be  correct,  the  act 
of  1869,  instead  of  conferring  new  and  additional  powers  upon 
the  superintendent,  imposed  a  most  important  limitation  upon 
the  powers  conferred  upon  him  by  the  act  of  1866. 

If,  by  subjecting  the  local  board  "  to  his  direction  in  all  things 
pertaining  to  the  school,"  the  act  of  1866  made  him  a  co-ordi- 
nate authority  with  the  board  in  respect  to  all  duties  devolved 
on  it,  so  that  whatever  the  board  might  do  "  subject  to  his  gen- 
eral supervision  "  he  could  himself  do  equally  with  said  board, 
such  coordinate  power  was  taken  away  by  the  act  of  1869,  for 
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it  is  clear  that  under  the  last-mentioned  act  he  can  perform  no 
duty  devolved  on  the  board  except  where  it  omits  to  perform 
such  duty.     It  is  manifest  that  the  act  of  1869  was  not  passed 
to  limit  the  powers  of  the  superintendent,  but  to  enable  him  in 
the  contingency  mentioned  to  discharge  duties  which,  under 
the  act  of  1866,  he  was  not  competent  to  perform.     That  the 
legislature  did  not  intend  to  subordinate  the  local  boards  wholly 
to  the  superintendent  is  further  proved  by  the  fact  that  while 
he  is  authorized  to  appoint  the  local  boards,  he  cannot  remove 
them  without  the  concurrence  of  the  chancellor  of  the  Univer- 
sity.    The  schools  to  be  established  under  this  act  were  to  be 
widely  separated  and  all  distinct  from  the  office  of  the  superin- 
tendent.    In  the  judgment  of  the  legislature  local  supervision 
and  management  was  essential  to  their  success.     To  be  effect- 
ive it  must  have  power,  not  only  to  supervise,  recommend  and 
report,  but  to  act,  to  manage  and  control.     In  subjecting  this 
immediate  local  management  to  the  general  supervosion  of  a 
remote  authority  it  was  not  intended  to  destroy  or  weaken  it, 
but  to  give  it  the  benefit  of  the  superior  intelligence  of  the  super- 
intendent, acquired  by  a  broader  and  more  diversified  experi- 
ence in  school  management.     To  give  to  the  word  "  direction," 
as  used  in  the  statute,  the  force  and  effect  contended  for  by  the 
relator  would  reduce  the  local  board  to  a  mere  nullity  and 
place  the  schools  under  the  immediate  supervision  of  the  super- 
intendent.    In  the  absence  of  any  express  statutory  provision 
the  right  to  remove  the  principal  of  one  of  these  schools 
can  be  exercised  only  by  the  authority  empowered  to  employ. 
{People  ex  rd,  Sims  v.  Fire  Commissioners^  73  N.  T.  437- 
441;    People    ex    rd.   Lyrhdes    v.    Comptroller^   20    Wend. 
595 ;  Ex  pwrte  Heivn^ea^  13  Peters,   230 ;  Ndson  v.   Codke^ 
44  Mass.   352.)    A  concurrent  act  of  two  separate  authori- 
ties was,   in  this  case,   requisite  to  effect  an   employment, 
and  it  follows  that  such  a  concurrence  was  alike  requisite  to 
effect  a  removal.     Nor  can  it  be  maintained  that  in  this  case 
the  employment  of  Professor  Hoose  was,  in  law,  conditional.  It 
is  true  the  superintendent  attached  to  his  approval  a  statement 
that  the  employment  in  question  should  continue  during  the 
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pleasure  of  the  local  board  and  the  Buperintendent.  We  think 
it  clear  that  he  had  no  right  to  attach  such  a  qualification.  The 
exercise  of  such  a  power  by  him  would  substitute  the  caprice 
of  either  of  the  branches  of  the  appointing  power  for  the  joint 
act  of  both,  as  the  instrument  of  removal,  and  deprive  the 
teacher  of  that  certain  tenure  of  employment  which  the  law 
had  provided  in  his  behalf.  The  legislature  intended  that  his 
employment  and  its  continuance  should  rest  on  the  conjoint 
action  of  an  inmiediate  and  a  remote  authority,  and  not  in  the 
pleasure  of  either  acting  by  itself.  It  is  not  within  the  power 
of  the  superintendent,  by  annexing  conditions  to  his  approval 
of  the  employment,  to  change  the  law  regulating  the  discharge 
of  the  teachers  of  these  schools.  "We  are  of  opinion  that  Pro- 
fessor Hoose,  notwithstanding  the  action  of  the  superintendent 
was  still  the  principal  of  the  IT'ormal  School  at  Cortland,  and  in 
refusing  to  recognize  Professor  Oassety  as  such  principal,  the 
local  board  did  not  omit  to  discharge  any  duty  imposed  upon 
it  by  law. 

It  is  undoubtedly  true  that  divided  counsels  and  distracted 
action  would  prove  disastrous  to  the  school ;  but  the  law  has 
recognized  this  difficulty  and  provided  against  it.  If  the  local 
board,  upon  whom  the  responsibility  of  immediate  supervision 
is  devolved,  shall  mismanage  the  school,  the  entire  board  or 
any  member  of  it  may  be  removed  by  the  superintendent,  with 
the  concurrence  of  the  chancellor  of  the  University. 

Such  a  construction  of  the  statute  preserves  to  the  school  the 
benefits  of  an  independent  local  supervision,  while  it  enables 
the  superintendent  to  arrest  a  perverse  or  pernicious  course  of 
management  before  it  has  impaired  the  usefulness  of  the  school. 
Such,  we  think,  was  the  scheme  of  the  law. 

It  follows  that  the  orders  of  the  General  and  Special  Terms 
must  be  reversed  and  the  application  for  a  ma/ndam,u8  denied. 

All  concur,  except  Safallo,  J.,  absent. 

Ordered  accordingly. 
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(Limited),  Respondent,  v.  The  Remington  Ageioultttral 
Works,  Appellant. 

The  provision  of  the  Code  of  Civil  Procedure  in  regard  to  amendmente 
(§  738)  does  not  authorize  the  striking  out  of  the  name  of  a  sole  defend, 
ant  in  an  action,  and  the  insertion  in  lieu  thereof  of  the  names  of  other 
persons  as  defendants. 

N.  T.  S:  M.  M,  P.  Cb.  ▼.  R.  A,  TFbrfe  (26  Hun,  475).  reversed. 

(Argued  April  11, 1882 ;  decided  AprU  18,  1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  November  23, 
1881,  which  reversed  an  order  of  Special  Term  denying  a  mo- 
tion on  the  part  of  plaintifE  for  leave  to  amend  the  summone 
and  complaint  herein,  by  striking  out  the  name  of  the  defend- 
ant and  inserting  in  its  stead  the  names  of  three  individuals  as 
defendants,  and  by  inserting  the  necessary  averments  required 
by  reason  of  such  change.  The  order  of  General  Term 
granted  the  motion.    (Reported  below,  25  Hun,  475.) 

ThonviB  liioha/rdaon  for  appellant.  No  jurisdiction  was 
obtained  over  Philo  Eemington,  by  the  service  of  the  summons 
herein  upon  him.  {Shorn  v.  Gloch^  78  N.  Y.  194.)  Section  452 
of  the  Code  of  Civil  Procedure  provides  simply  for  cases  where 
one  or  more  of  the  original  parties  had  such  an  interest  as 
would  enable  him  to  sustain  the  action,  but  where  the  con- 
troversy would  not  be  completely  settled  without  the  presence 
of  other  parties.  {Da/vis  v.  The  Mayor,  etc.,  14  N.  T.  527 ; 
Warrmg  v.  Warring,  3  Abb.  248 ;  MoMahon  v.  AUen,  12 
How.  39-45 ;  1  Wait's  Pr.  162  ;  Sha/u)  v.  Clock,  19  Hun,  173 ; 
78  N.  T.  194 ;  MoQa/rry  v.  Bd.  of  Sv^perviaora,  7  Robt.  464 ; 
Baaeett  v.  Fish,  75  N.  T.  303,  315.) 

F,  Jacobs,  Jr.,  for  respondent.  The  court  obtained  jurisdic- 
tion of  the  person  of  Philo  Remington  by  personal  service  of  the 
summons  and  complaint  upon  him.     (Code,  §  723 ;  McOa/rry 


1882.]  N.  Y.  S.  M.  Milk  Pan  Asb'n  v.  Bkm.  Ao.  W'ks.       23 

m 

Opinion  p€r  Ottriam. 

V.  Bd.  of  Supvrs.^  1  Sweeney,  223 ;  Wait's  Code,  §  173 ; 
Tra/ver  v.  Eighth  Ave.  H.  JS.  Co.^  3  Keyee,  497 ;  MoElwam 
V.  Gommg^  12  Abb.  116 ;  Newton  v.  MilleviUe  Mamif,  Co,^ 
17  id.  318,  n. ;  FvUer  v.  Waster  F.  Ins.  Co.,  12  How.  293.) 
The  prosecation  of  a  suit  by  an  individual  banker  in  a  name 
importing  a  corporate  character,  under  which  he  carried  on 
bufiinefis,  is  a  merely  formal  error,  amendable  in  the  courts  of 
original  jurisdiction.  {Bk.  of  Savana  v.  McQee,  20  N.  T.  365  ; 
CazM  V.  HvhbeU,  36  id.  681 ;  WdUh  v.  WashmgUm  Ins.  Oo., 
33  id.  439 ;  Eisley  v.  Wightma/n,  13  Hun,  164 ;  Bassett  v. 
Fish,  75  K  T.  303 ;  Tighe  v.  Pope,  16  Hun,  181 ;  N.  Y. 
Ice  Co.  V.  I^orth^estem  Ins.  Co.,  23  N.  Y.  357 ;  20  id.  81 ;  30 
id.  383 ;  31  id.  564 ;  Ford  v.  Belmont,  7  Eob.  506,  508  ;  ffa^- 
rvnfftan  y.  Slater,  22  Bs^h.  161;  26  id.  356;  44  id.  528;  21 
How.  296;  27  id.  179  ;  FngUs  v.  Fwrtms,  3  Abb.  82.)  The 
only  way  in  which  the  defendant  could  avail  himself  of  the 
misnomer  or  misdescription  herein  was  by  answer.  This 
he  has  failed  to  do.  The  objections  now  made  to  correct  the 
mist^e  in  defendant's  name  are  dilatory  and  should  not  pre- 
vail. {MiMer  v.  Stettiner,  22  How.  521 ;  28  id.  400 ;  Wat&rhury 
V.  Moith&r,  16  Wend.  613 ;  3  Keyes,497.)  Where  a  party  uses 
all  due  diligence  to  discover  the  true  name  of  a  party  and  fails, 
he  may  designate  the  defendant  by  any  name.  (Code,  §  451 ; 
OrcmdaU  v.  Beech  et  al.,  7  How.  271 ;  Pimda/r  v.  Block,  4  id. 
95.)  Where  a  defendant  is  known  as  well  by  one  name  as  by 
another,  he  may  be  sued  by  either.  {Eagleston  v.  Son,  5  Robt. 
640.)  Plaintifi  may  sue  by  any  name,  and  upon  learning  the 
trae  name  of  defendant,  the  pleading  or  proceeding  may  be 
amended  accordingly.  {MUler  v.  Stettiner,  7  Bosw.  692; 
Oriszodd  v.  Sedgwick,  6  Cow.  456 ;  Wood  v.  Wood,  26  Barb. 
859.) 

Per  Curicmi.  The  order  to  amend  in  this  case  authorizes 
the  striking  out  of  the  name  of  the  defendant  and  the  insertion 
of  the  names  of  three  persons  as  defendants  in  lieu  thereof. 
Its  effect  is  to  continue  the  action  against  other  and  different 
parties  than  the  one  named,  thus  substituting  a  cause  of  action 
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with  new  and  other  defendants.  Snch  an  amendment  is  not 
we  think,  authorized  by  any  provision  of  the  Code  or  any  of 
the  adjudged  cases.  Section  723  of  the  Code  of  Civil  Proced- 
ure does  not  cover  any  such  case.  While  full  authority  is  con- 
ferred for  adding  or  striking  out  the  name  of  a  person  or  a 
party,  or  correcting  a  mistake  in  such  name,  it  does  not  sanction 
an  entire  change  of  name  of  the  defendant  by  the  substitution 
of  another  or  entirely  different  defendants.  The  authorities 
relating  to  the  question  are  fully  considered  in  the  opinions  of 
the  General  Term,  and  it  is  not  necessary  to  examine  them 
upon  this  appeal.  Although  some  cases  are  cited  which  are 
supposed  to  sanction  such  a  rule,  they  are  not  well  founded 
and  have  not  received  the  approval  of  this  court.  The 
cases  of  BasseU  v.  Fish  (75  N.  Y.  304)  and  Shmo  v. 
Gock  (78  id.  194),  without  citing  other  cases,  are  directly 
in  point  and  settle  the  question  adversely  to  the  claim  of  the 
respondent's  counsel.  Upon  the  authority  of  these  decisions 
the  General  Term  erred,  and  the  order  reversing  the  order  of 
the  Special  Term  should  be  reversed,  and  that  of  the  Special 
Term  affirmed,  with  costs. 

All  concur. 

Ordered  accordingly. 


el64    152' 


[m  g^  Ann  LmLBWOOD,  as  Administratrix,  etc.,  Appellant,  v.  The 
.??    .^\        Mayor,  Aldermen  and  Commonalty  op  the  Cttyof  New 
Fork,  Eespondent. 

When  one  injured  by  the  wrongfal  act,  neglect  or  defaalt'of  another  brings 
Buit  and  recoyers  damages  for  the  injary  in  his  lifetime,  in  case  death  sub- 
sequently results  from  the  injury,  his  personal  representatives  cannot 
maintain  an  action  under  the  act  of  1847  (Chap.  450,  Laws  of  1847). 

Said  act  was  not  intended  to  impose  a  double  liability,  but  simply  to  give  a 
right  of  action  where  a  party,  having  a  good  cause  of  action  for  a  personal 
injury,  was  prevented,  by  death  resulting  from  such  injury,  from  en- 
f ordng  his  right  or  who  omitted  in  his  life-time  so  to  do. 

It  seems,  that  the  legislature  has  the  power  to  create  the  double  liability. 

Sehlichting  v.  Wintgen  (25  Hun,  626),  overruled. 

(Argued  February  6, 1882 ;  decided  April  25, 1882.) 
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Appeal  from  jadgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
May  2,  1881,  which  overruled  plaintiflPs  exceptions  and  directed 
judgment  on  an  order  dismissing  the  complaint  on  trial. 
(Mem.  of  decision  below,  15  J.  &  8.  547.) 

This  action  was  brought  to  recover  damages  for  the  death  of 
Patrick  lattlewood,  plaintifPs  intestate,  alleged  to  have  been 
caused  by  defendant's  negligence. 

The  answer  aUeged  and  it  was  admitted  on  the  trial  that 
plaintiff's  intestate  during  his  life-time  brought  suit  against  de- 
fendant for  the  injuries  sustained  by  him  at  the  tipae  and  place 
mentioned  in  the  complaint  herein,  which  action  was  tried  and 
judgment  recovered,  which  was  paid  by  defendant. 

Edwa/rd  D.  McCaHhy  for  appellant.  The  judgment  ob- 
tained against  defendant  by  plaintiffs  intestate  is  not  an  adju- 
dication of  this  plaintifPs  right  and  is  not  a  bar  to  this  action. 
{Leggatt  v.  The  Ra/U/way  Co.,  1  Q.  B.  Div.  599 ;  WhUford  v. 
The  Ra4hjoay  Co.,  23  N.  Y.  465.)  The  action  brought  by  the 
intestate  of  the  plaintifiE  did  not  involve  the  same  subject  of 
dispute  as  does  plaintiffs.  {Molntir^s  Caae^  37  N.  Y.  287 ; 
QuinuY,  Moore^  15  id.  435.)  The  judgment  was  not  one  ob- 
tained by  or  on  behalf  of  one  with  whom  the  plaintiff  is  privy 
in  estate ;  the  two  rights  of  action  are  distinct  and  not  provable 
by  the  same  evidence.  (79  N.  Y.  634.)  The  statute  does  not 
limit  the  right  of  recovery  of  the  next  of  kin  to  cases  where 
their  intestate  did  not  recover  a  personal  satisfaction.  (  Whitr 
ford^s  Case,  23  N.  Y.  465 ;  *  Leggatt' s  Case,  1  Q.  B.  Div.  599.) 

Arthur  H,  Masten  for  respondent.  The  purpose  of  chapter 
450,  Laws  of  1847,  waste  extend  or  continue  the  liability  which 
arose  at  common  law  upon  the  commission  of  a  wrongful  act? 
not  to  create  a  new  and  additional  liability  therefor,  ^aws  of 
1847,  chap.  450,  §§  1,  2 ;  Laws  of  1849,  chap.  256,  p.  388  ; 
La^s  of  1870,  chap.  78,  p.  215 ;  Orem  v.  H.  R.  R,  Co,,  2  Abb. 
Ct.  App.  Dec.  282 ;  Safford  v.  Drew,  3  Duer,  636  ;  Maxwell 
on  Interpretation  of  Statutes,  35  ;  Fv/rman  v.  The  Mayor,  5 
Sandf .  87 ;  Cooley  on  Torts,  264 ;  Barron  v.  III.  Cent.  R.  R.^ 
SiCKBLS  —  Vol.  XLIV.        4 


26  LiTTLBWOOD  V.  Matob,  ETC.,  OP  Nbw  Tobk.    [April, 

Opinion  of  the  Court,  per  Rafallo,  J. 


1  Bissell,  412.)  The  foundation  of  the  action  given  by  the 
statute  is  the  wrongful  act,  neglect  or  default  therein  mentioned, 
and  not  the  violation  of  any  right  of  property  in  the  life  of  the 
deceased,  held  by  the  husband,  widow  or  next  of  kin.  {Our- 
ran  v.  Warren  C.  <&  Mfg.  Co.,  36  N.  Y.  153 ;  WUdav.  Hudson 
Rwer  B.  R.  Co.,  24  id.  430  ;  WiUets  v.  B.  <&  R.  R.  R.  Co., 
14  Barb,  585  ;  Addison  on  Torts  [Wood's  ed.],  §  575  ;  id. 
[Cave's  ed.],  551 ;  Cooley  on  Torts,  264;  Shearman  &  Bedfield 
on  Negligence  [3d  ed.],  §§  301,  302 ;  Perkms,  Admx.,  v.  N.  Y. 
C<&ir.R.R.R.Co.,MN. Y.196;  BiaseUw.N.  Y.C.dkH. 
R.  R.  R.  Co.,  25  id.  442 ;  Kinney  v.  Cen;(/ral  R.  R.,  32  N.  J. 
407 ;  Wood's  Mayne  on  Damages  [1st  Am.  ed.],  §  708  ;  Wait's 
Actions  and  Defenses,  476 ;  Whitford  v.  Pcunama  R.  R.  Co.,  23 
N.  Y.  487 ;  R.  R.  Co.  v.  Barron,  5  Wall.  90.)  Defendant 
having  once  responded  in  damages  for  the  negligent  act,  which 
is  the  foundation  of  the  plaintifiPs  action,  all  liability  for  such 
act  has  been  extinguished,  and  compensation  therefor  cannot 
be  exacted  a  second  time.  (Addison  on  Torts  [Dudley  & 
Baylie's  ed.],  735,  1156  ;  1  Sedgwick  on  Measure  of  Damages 
[7th  ed.],  705  ;  Fetter  v.  Beale,  1  Ld.  Raym.  339  ;  Bonomi 
V.  BackJuyuae,  27  L.  J.  Q.  B.  390  ;  Whitford  v.  Panama  R. 
R.,  23  N.  Y.  487 ;  HodsoU  v.  Stdlebrasy  11  Ad.  &  Ell.  301 ; 
Whitm^  V.  Clarendon,  18  Vt.  252;  Read  v.  Gt.  E.  R.  Co., 
L.  R.,3Q.  B.  hf>^\  Filer  W.N.  T.  C.  R.  R.  Cfe.,  49  N.  Y.  42  ; 
Curtis  V.  R.  (&  S.  R.  R.  Co.,  18  id.  534;  Drew  v.  Sixth  Ave.  R. 
jff.  Co.,  26  id.  49  ;  Sedgwick  on  Measure  of  Damages  [7th  ed.], 
544 ;  Dime  v.  N.  T.  cfe  E.  Ry.,  35  Barb.  187 ;  McOomm  v. 
N.  Y.  C.  (&  H.  R.  R.  R.  Co.,  67  N.  Y.  417.)  The  statute  should 
be  so  construed  that  its  results  will  be  in  conformity  with  the 
established  rules  of  the  common  law,  and  not  with  the  excep- 
tions thereto.  (Sedgwick  on  Construction  of  Statutes,  270 ; 
Wilhur  v.  Crane,  13  Pick.  284,  290 ;  Maxwell's  Interpretation 
of  Statutes,  264 ;  Potter's  Dwarris  on  Statutes,  185 ;  Smith's 
Commentaries  on  Stat,  and  Const.  Law,  §§  448-449.) 

Bapallo,  J.     The  counsel  for  the  plaintiff  is  sustained  by  the 
authorities  in  the  proposition  upon  which  he  mainly  bases  his 
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argument  in  this  case,  viz. :  That  the  right  of  action  given  by 
the  act  of  1847,  to  the  pei'Bonal  representatives  of  one  whose 
death  has  been  caused  by  the  wrongful  act,  neglect  or  default 
of  another,  is  a  new  right  of  action  created  by  the  statute,  and 
is  not  a  mere  continuation  in  the  representatives,  of  the  right 
of  action  which  the  deceased'  had  in  his  life- time.  But  it  seems 
to  me  that  this  is  not  the  point  upon  which  the  case  turns,  and 
that  the  true  question  is,  whether,  in  enacting  the  statute,  the 
legislature  had  in  view  a  case  like  the  pr.08ent,  where  the  deceased 
in  his  life-time  brought  his  action,  recovered  his  damages  for  the 
injury  which  subsequently  resulted  in  his  death  and  received 
satisfaction  for  such  damages ;  and  whether  it  was  intended  to 
superadd  to  the  liability  of  a  wrong-doer,  who  had  paid  the 
damages  for  an  injury,  a  further  liability  in  case  the  party  after- 
ward died  from  such  injury,  for  the  damagos  occasioned  by  his 
death,  to  his  next  of  kin  ;  or  whether  the  intention  of  the  statute 
was  to  provide  for  the  case  of  an  injured  party  who  had  a  good 
cause  of  action,  but  died  from  his  injuries  without  having  re- 
covered his  damages,  and  in  such  a  case  to  withdraw  from  the 
wrong-doer  the  immunity  from  civil  liability  afforded  him  by 
the  conmion-law  rule  that  personal  actions  die  with  the  person, 
and  to  give  the  statutory  action  as  a  substitute  for  the  action 
which  the  deceased  could  have  maintained  had  he  lived. 

There  can  be  no  doubt  that  the  legislature  had  power  to  cre- 
ate the  double  liability  contended  for,  nor  would  it  necessarily 
involve  any  inconsistency.  The  damages  of  the  party  injured 
are  different  and  distinguishable  from  those  which  his  next  of 
kin  sustain  by  his  death,  and  no  double  recovery  of  the  same 
damages  would  result.  But  it  is  equally  clear  that  the  legisla- 
ture might  give  to  the  representatives  the  statutory  right  of 
action,  only  as  a  substitute  for  the  damages  which  the  deceased 
was  prevented  by  his  death  from  recovering,  and  the  question 
now  is,  what  was  their  intention  in  this  respect  ? 

The  language  of  the  act  plainly  indicates,  I  think,  that  the 
framers  had  in  view  the  common-law  rule,  ^^  cuMo  personalis  " 
etc,  and  that  their  main  purpose  was  to  deprive  the  wrong-doer 
of    the  immunity  from  civil  liability  afforded  by  that  rule. 
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The  entire  gist  of  the  first  section  is  that  the  wrong-doer  "  shall 
be  liable  to  an  action  for  damages  notwUhata/nding  the  death  of 
the  person  injured  and  though  the  death  shall  have  been  caused 
under  such  circumstances  as  amount  in  law  to  a  felony."  It 
does  not  provide  that  the  wrong-doer  shall  be  liable  notwith- 
standing that  he  shall  have  satisfied  the  party  injured,  or  not- 
withstanding that  the  latter  has  recovered  judgment  against  him, 
or  notwithstanding  any  other  defense  he  might  have  had  at  the 
time  of  the  death,  but  merely  that  the  de(Uh  of  the  party  injured 
shall  not  free  him  from  liability ;  showing  that  this  is  the  point 
at  which  the  statute  is  aimed. 

The  condition  upon  which  the  statutory  liability  depends  is 
declared  to  be,  "  that  the  act,  neglect  or  default  is  such  as  would 
(if  death  had  not  ensued)  ha/oe  entitled  the  paHy  injured  to 
maintain  cm  action  and  recover  damagee^'^  etc. 

This  language  is  accurate  if  the  act  was  intended  to  apply  to 
the  case  of  a  party  who,  having  a  good  cause  of  action  for  a 
personal  injury,  was  prevented  by  the  death  which  resulted  from 
such  injury,  from  pursuing  his  legal  remedies,  or  who  omitted 
in  his  life-time  to  do  so.  It  precisely  fits  such  a  case,  but  it  is 
singularly  inappropriate  to  the  case  of  one  who  has  in  his  life- 
time maintained  the  action  and  actually  recovered  his  damages. 
The  form  of  expression  employed  in  the  act  shows  that  the 
legislature  had  in  mind  the  case  of  a  party  entitled  to  maintain 
an  action,  but  whose  right  of  action  was  by  the  rule  of  the 
common  law  extinguished  by  his  death,  and  not  the  case  of  one 
who  had  i^iaintained  his  action  and  recovered  his  damages. 

This  still  more  strongly  appears  by  reference  to  the  words  of 
the  act  which  describe  the  wrong-doer  against  whom  a  right  of 
actioD  is  given.  He  is  not  described  by  any  language  which  is 
applicable  to  a  party  against  whom  judgment  has  been  obtained 
by  the  deceased  for  the  injury,  but  as  "the  person  who  would 
h(we  been  liable  if  death  had  not  ensued."  And  the  enactment 
is  that  this  person  shall  be  liable  notwithstanding  the  death. 
It  seems  to  me  very  evident  that  the  only  defense  of  which  the 
wrong-doer  was  intended  to  be  deprived,  was  that  afforded  him 
by  the  death  of  the  party  injured,  and  that  it  is,  to  say  the  least, 
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afisumed  throughout  the  act  that  at  the  time  of  such  death  the 
defendant  was  liable.  In  the  present  case  the  defendant  does 
not  answer  the  description  of  "the  person  who  would  have 
been  liable  if  death  had  not  ensued."  It  would  not  have  been 
liable  if  the  injured  party  were  living,  for  the  former  judgment 
would  be  a  complete  bar.  The  statute  may  well  be  construed 
as  meaning  that  the  party  who  at  the  time  of  the  bringing 
of  the  action  "  would  have  been  liable  if  death  had  not  ensued  " 
shall  be  liable  to  an  action  notwithstanding  the  death,  etc. 

It  is  argued,  and  the  adjudications  sustain  the  argument,  that 
the  condition  that  the  wrongful  act,  etc.,  must  be  such  as  would 
have  entitled  the  party  injured  to  maintain  an  action,  has  ref- 
erence to  the  circumstances  of  the  injury,  and  the  character  of 
the  act,  including  the  question  of  contributory  negligence,  etc. 
This  is  undoubtedly  true,  and  such  is  the  purport  of  the  lan- 
guage. But  it  does  not  follow  that  it  can  have  no  further  eflfect, 
and  that  it  cannot  be  considered  for  the  purpose  of  determining 
whether  the  right  of  action  created  by  the  statute  was  intended 
to  be  given  in  cases  where  the  deceased  had  in  his  life-time  ac- 
tually recovered  damages  for  the  injury,  or  only  in  cases  where 
he  could  have  recovered  them  had  he  lived,  but  had  not  done  so. 
That  was  not  the  question  before  the  court  in  the  case  of 
WhUford  V.  Panama  B.  H.  Co.y  23  N.  Y.  465,  where  this  con- 
dition was  commented  upon.  The  point  there  decided  was  that 
the  statute  created  a  new  right  of  action,  and  was  not  a  mere 
continuation  in  the  personal  representative,  of  the  right  of  ac- 
tion which  had  been  vested  in  the  deceased  in  his  [life-time, 
and  that  consequently  the  action  could  not  be  maintained  where 
the  wrongful  act  was  committed  without  this  State.  The  effect 
of  the  provision  that  "the  person  who  woxdd  have  been 
liable  if  death  had  not  ensued  shall  be  liable,"  etc.,  as  bearing 
upon  the  question  now  at  issue,  was  not  considered  in  that  case. 

In  J)ime  V.  iT.  T.  cfe  Erie  R.  R.  Co.,  25  Barb.  183,  a  settle- 
ment between  the  wrong-doer  and  the  deceased  was  held  to  be 
a  bar  to  an  action  by  his  representative,  he  having  died  from  the 
injuries.  That  case  came  before  this  court,  but  the  appeal  does 
not  appear  ever  to  have  been  decided,  though  several  times 
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argued,  the  court  having  been  divided.  (21  How.  Pr.  593 ;  23 
id.  699.)  The  decision  of  the  Supreme  Court  cannot,  in  the 
light  of  subsequent  cases,  be  sustained  on  the  ground  that  the 
representative  suing  under  the*  st^ute  merely  succeeded  to  the 
right  of  action  of  the  deceased  and  was  for  that  reason  barred 
by  his  release :  but  on  the  ground  that  the  statute  was  not  in- 
tended to  subject  the  defendant  to  an  action  where  he  had  made 
compensation  to  the  deceased  in  his  life-time  and  would 
not  have  been  liable  if  the  deceased  had  not  died,  I  think  the 
conclusion  was  correct.  The  present  case,  however,  is  still 
stronger  for  the  reasons  before  stated. 

We  have  very  little  authority  to  guide  us  in  coming  to  a  con- 
clusion. The  only  adjudication  in  point  in  this  State  sustain- 
ing the  claim  of  the  plaintiff  is  the  decision  of  the  General 
Term  in  the  second  department  in  Schlichting  v.  W'i7\;tgen  (25 
Hun,  626),  and  against  this  may  be  set  off  the  judgment  of  the 
General  Term  of  the  first  department  in  the  present  case.  The 
cases  cited  from  Vermont  do  not  aid  us  much,  for  in  that  State 
an  action  for  personal  injuries  survives  to  the  personal  repre- 
sentatives, and  in  enacting  the  statute  giving  a  right  of  action 
for  the  benefit  of  the  next  of  kin  it  must  necessarily  have  been 
the  intention  to  superadd  that  liability  to  the  liability  which  was 
enforceable  by  the  deceased.  In  England  the  only  case  in  point 
is  Bead  v.  Oreoit  Eastern  Rmhjoay  Co,  (L.  R.,  3  Q.  B.  555),  de- 
cided in  1868,  under  Lord  Campbell's  Act,  9  and  10  Victoria, 
chapter  93,  which  is  substantially  like  the  act  of  1847,  the  first 
section  of  which  is  a  transcript  of  the  first  section  of  the  Eng- 
lish statute.  It  was  held  in  that  case  that  a  plea  of  accord  and 
satisfaction  with  the  deceased  in  his  life-time  was  a  good  bar  to 
an  action  by  his  legal  representative.  The  decision  was  put 
upon  two  grounds,  first,  that  by  the  terms  of  the  act  the  defend- 
ant was  not  liable  because  the  deceased  was  not,  at  the  time  of  his 
death,  entitled  to  maintain  an  action ;  and  second,  that  it  was  not 
the  intention  of  the  statute  to  make  the  wrong-doer  pay  damages 
twice  for  the  same  wrongful  act,  but  only  to  prevent  him  from 
being  freed  from  liability  by  the  death  of  the  party  injured,  and 
to  enable,  his  representatives  to  maintain  an  action  where  before 
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the  statute  the  maxim  actio  J>er807tali6j  etc.,  would  have  exemp- 
ted him  from  civil  liability  to  any  one,  and  that  the  statute  only 
pointed  to  such  a  case.  It  is  claimed  that  the  authority  of  this 
case  is  shaken  by  subsequent  adjudications,  but  those  referred 
to  do  not  seem  to  me  to  have  any  such  effect.  PymjAdm^x^v. 
Great  Iforthem  Railway  Go.  (2  Best  &  Smith,  761),  and  S.  C. 
(4  Best  <fe  Smith,  397),  was  decided  before  the  Bead  Ca^e  and 
does  not  touch  or  approach  the  same  point.  BradehoAJO  v.  Lcm- 
cashire,  etc.y  Badlway  Co.  (L.  R.,  10  C,  P.  189),  decided  in  1875, 
held  that,  where  the  death  of  a  person  was  caused  by  negligence 
on  the  part  of  a  railroad  company  which  had  contracted  to  carry 
him,  his  executrix  had  a  right  of  action,  independently  of  the 
statute,  for  the  damages  which  his  estate  had  sustained  by  such 
breach  of  contract,  and  that  Lord  Campbell's  act  did  not  take 
away  such  right  of  action.  Leggotty  Ad/wHx^  v.  The  Great 
Northern  Railway  Co.  (L.  E.,  1  Q.  B.  Div.  599),  decided  in 
1876,  was  the  converse  of  the  Bradshaw  Case  just  cited,  and  held 
that  a  recovery  by  the  administratrix  under  Lord  Campbell's 
act  was  no  bar  to  a  subsequent  action  by  the  same  administra- 
trix for  the  damages  to  the  estate  of  the  deceased,'caused  by  his 
injuries.  The  soundness  of  the  decision  in  the  Bradehaw  Case 
was  doubted,  but  it  was  yielded  to  as  an  authority.  The  Read 
Case^  however,  was  not  questioned. 

Ba/mett  v.  Lucas  (5  I.  Rep.  [C.  L.]  140),  and  S.  C.  on  appeal 
(6  id.  247),  decides  the  same  point  as  the  Leggott  Case.  In  none 
of  the  cases  cited  had  the  deceased  recovered  damages  for  the 
personal  injury  from  which  death  ensued,  and  the  question  was 
not  involved  in  any  of  them  whether  Lord  Campbell's  act  ap- 
plied to  a  case  where  such  a  recovery  had  been  had.  In  each 
of  the  cases  cited  the  action  was  brought  by  the  representative, 
as  such,  for  a  cause  of  action  clamaed  tohave  survived,  and  such 
an  action  was  held  to  have  no  connection  with,  and  not  to  be 
affected  by,  an  action  under  Lord  Campbell's  act,  which  was 
founded  upon  a  personal  injury  for  which  no  cause  of  action 
survived.  I  find  no  inconsistency  between  these  cases  and  the 
Read  Case^  nor  does  the  authority  of  that  case  or  its  reasoning 
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appear  ever  to  have  been  questioned*  It  is  not,  it  is  true,  an 
authority  binding  upon  us,  but  as  showing  how  the  statute  is 
understood  in  the  country  where  it  originated  and  from  which 
we  adopted  it,  it  is  entitled  to  much  weight. 

I  can  find  nothing  in  the  act  of  1847  or  the  amendments  of 
1849  and  1870  manifesting  an  intention  to  impose  the  liability 
in  question,  where  the  deceased  has  in  his  life-time  recovered 
compensation  for  his  injuries.  The  act  has  made  an  important 
change  in  the  common  law,  inaflEording  a  remedy  in  cases  where 
the  death  would  have  protected  the  wrong-doer  against  any  re- 
covery whatever ;  and  in  holding  it  applicable  to  such  cases  only, 
we  think  that  all  is  accomplished  that  the  legislature  intended. 
The  argument  in  favor  of  the  construction  contended  for  on 
the  part  of  the  plaintiff  is  based  largely  upon  the  provisions  re- 
lating to  the  damages  to  be  recovered  and  the  disposition  to  be 
made  of  them.  Some  provisions  on  those  subjects  were  neces- 
sary by  reason  of  the  novelty  of  the  action,  and  such  have  been 
adopted  as  were  deemed  most  appropriate.  But  they  should  not 
control  the  construction  of  that  part  of  the  statute  which  imposes 
the  liability,  or  extend  it  beyond  the  fair  import  of  its  terms. 

If  the  act  had  squarely  declared  that  an  action  might  be  main- 
tained by  the  legal  representative,  notwithstanding  a  recovery 
by  or  an  accord  and  satisfaction  with  the  deceased  in  his  life- 
time, the  legislature  might  well  have  paused  before  enacting  it, 
to  consider  the  policy  of  such  a  provision,  and,  as  suggested  in 
the  opinion  of  Johnson,  J.,  in  the  Dibble  Gaw  (25  Barb.  189), 
how  prejudicially  it  would  operate  upon  the  interests  of  the 
party  injured,  by  depriving  him  of  the  power  of  settling  his 
claim  or  realizing  any  thing  from  it  in  his  life-time.  It  would 
naturally  if  not  inevitably  prevent  such  settlements  and  pro- 
crastinate litigation  imtil  it  could  be  determined  whether  death 
would  ensue  from  the  injury.  There  would  be  little  induce- 
mentto  settle  the  damages  without  suit,  because  whatever  might 
be  paid  to  the  injured  party  would  neither  bar  nor  diminish  the 
claim  of  his  representative,  should  death  ensue.  The  statute 
should  not  be  strained  to  bring  about  such  a  result,  nor  should 
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be  reached  unless  required  by  the  plain  language  of  the  enact- 
ment. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


HsLEN  L.  Hall,  Respondent,  v.   John  P.  Bbooks,  Olark 

Bbooks,  Appellant. 

No  antliority  is  giyen  hj  the  Code  of  Civil  Procedure  to  order,  on  motion 
of  the  attaching  creditor,  a  person  holding  property  of  one,  against  whom 
an  attachment  has  been  issued,  to  deliver  it  to  the  sherifll 

An  action  or  proceeding  to  reduce  such  property  to  the  possession  of  the 
sheriff  must  be  instituted  by  him  in  his  name  or  in  that  of  the  debtor. 

Where,  however,  such  an  order  had  been  granted  "  with  costs  "  and  had 
been  obeyed  by  the  person  holding  the  property,  who  claimed  no  inter- 
est therein,  AM,  that  he  was  not  aggrieved  by  the  order,  and  could  not 
sustain  an  appeal  therefrom,  save  so  far  as  it  .mposed  costs  upon  him. 

Maa  V.  Brocks  05  Hun,  577),  reversed. 

(Argued  February  26, 1882 ;  decided  April  25,  1882.) 

Appeal  by  Clark  Brooks  from  an  order  of  the  General  Term 
of  the  Supreme  Court  in  the  second  judicial  department  at 
the  December  term,  1881,  which  reversed  an  order  of  Special 
Term,  denying  a  motion  on  the  part  of  plaintiff  that  said  Clark 
Brooks  be  required  to  deliver  to  the  sheriff  of  the  city  and 
comity  of  New  York  certain  property  belonging  to  the  defend- 
ant in  this  action,  against  whom  an  attachment  had  been  issued 
herein.     (Reported  below,  25  Hun,  577.) 

The  order  of  the  General  Term  directed  the  delivery  of  the 
property  and  that  said  Brooks  pay  personally  plaintiff's  costs 
and  disbursements.  In  compliance  with  the  order  of  General 
Term,  Brooks  delivered  up  the  property. 

Henry  W.  Bookstcuoer  for  appellant.  The  order  appealed  from 
is  without  authority  in  law.     (Code  of  Civil  Procedure,  §§  649, 
SiCKBLS — Vol.  XLIV.        5 
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650, 651, 655 ;  Skmrier  v.  Stuart^  15  Abb.  Pr.  391 ;  reversing 

13  id.  442.)  If  the  plaiDtiflE  or  the  sheriff  was  entitled  to  any 
relief  under  the  facts  in  this  case,  he  should  have  proceeded  as 
provided  in  section  655  of  the  Code,  either  by  an  action  or  special 
proceeding  in  which  the  real  parties  in  interest  might  have  been 
heard.  (Code  of  Civil  Procedure,  §§  3333,  3334,  767,  768.)  If 
the  property  attempted  to  be  levied  upon  was  capable  of  man- 
ual delivery,  it  was  the  sheriflPs  duty  to  take  it  wherever  he 
could  find  it,  and  to  use  whatever  force  might  be  necessary  to 
enable  him  to  perform  his  duty.  {Fuller  v.  Ma-ck^  2  Atk.  415  ; 
PlaU  V.  Brovmy  16  Pick.  553  ;  Burton  v.  WiUcinsonj  18  Vt. 
186 ;  Cant/relZ  v.  Connor^  6  Daly,  39 ;  Hubba/rd  v.  Mace^  17 
Johns.  127 ;  Ohver  v.  WhiUenhaUy  6  Hill,  597 ;  Crocker  on 
Sheriffs,  §  444 ;  3  E.  S.  [Edm.  ed.]  441,  §§  80,  81,  82 ;  Tale  v. 
Matthews^  20  How.  430  ;  Haggeriy  v.  WUheVy  16  Johns.  287 ; 
Beehman  v.  Lansing^  3  Wend.  446 ;  WesierveU  v.  JPinok/iey, 

14  id.  123 ;  Cfreen  v.  Burke,  23  id.  490 ;  Barker  v.  Bvtinvnr 
ger,  4  N.  Y.  270 ;  Wood  v.  Orser,  25  id.  348  ;  Burkhardt  v. 
Sa/nford,  7  How.  Pr.  329 ;  Crocker  on  Sheriffs,  §  371.)  If 
the  property  was  not  capable  of  manual  delivery,  the  sheriff 
could  make  a  levy  upon  it  without  seeing  it,  simply  by  serving 
a  certified  copy  of  the  warrant  upon  the  person  holding  said 
property,  with  a  notice  showing  the  property  attached.  (Code 
of  Civil  Procedure,  §§  649,  subd.  3,  650,  651 ;  Shmii&r  v.  Stu- 
art, 15  Abb.  Pr.  391,  reversing,  13  id.  442.)  The  order  ap- 
pealed from  is  in  the  nature  of  a  rrumda/rwus,  which  is  never 
allowed  when  the  remedy  of  the  party,  if  any,  is  clearly  by 
action.  {People  v.  Boston,  13  Abb.  [N.  S.]  159 ;  People  v. 
Crotm  Aq.  Bd,  49  Barb.  259,  264.)  Section  717  of  the  Code 
of  Civil  Procedure  cannot  be  invoked,  because  that  section  is 
limited  to  property  which  is  the  subject  of  the  action  or  spe- 
cial proceeding,  and  this  property  is  not  "  the  subject  of  the 
action."  ( Whitehead  v.  B,  <&.  Z.  E,  R.  R.  Co.,  18  How. 
218,  223  u  Pre^dt,  etc.  v.  RuUamd  <&  W.  R.  R.  Co.,  10  id.  1, 
8.)  The  remedies  provided  in  the  Old  Code  (§§  227-243),  as 
amended  in  the  New  Code  (§§  636-712),  are  the  only  reme- 
dies known  to  the  law  in  attachment  proceedings ;  and  neither 
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of  the  remedies  thus  provided  relate  to  or  support  a  motion 
or  proceeding  of  this  nature.  {Skmner  v.  Stuart^  15  Abb.  Pr. 
301 ;  M  How.  Pr.  489 ;  O'JBrim  v.  Meohs.  <&  Trad.  F.  Ins. 
Co.,  14  Abb.  Pr.  (N.  S.)  314,  note ;  O'Brien  v.  OUnmOe 
Woolen  Co.,  50  K  T.  128  ;  Thurher  v.  Blanch,  id.  80 ;  Mech., 
etc.,  B^h  V.  Dakin,  51  id.  519.)  The  fact  that  under  compul- 
sion, and  under  protest,  Mr.  Brooks  complied  with  the  imperative 
order  of  the  court,  does  not  have  the  effect  of  destroying  his 
right  of  appeal.  {Matter  of  N.  Y.  C.  A  H.  R.  R.  R.  Go.  v. 
Armstrong,  60  N.  Y.  116 ;  Barker  v.  White,  58  id.  204 ;  Hig- 
hie  V.  Westlake,  14  id.  281.) 

Henry  G.  Atnjoater  for  respondent.  The  order  is  not  appeal- 
able, because  Clark  Brooks  is  not  a  party  aggrieved,  under  sec- 
tion 1294  of  the  Code.  {Steele  v.  White,  2  Paige,  478 ;  Guyler 
V.  Mordand,  6  id.  273 ;  Hmie  v.  Yam,Schaick,  7  id.  222 ;  Card 
V.  Bi/rd,  10  id.  426;  Kelhi  v.  Israel,  11  id.  152;  Idley  v. 
Bowen,  11  Wend.  223 ;  Allegheny  Bank  Appeal,  48  Penn. 
St.  328;  Arrowsmith  v.  Rappelye,  19  La.  Ann.  327;  Eicon 
V.  Lancaaterian  School,  etc.,  3  Patton,  Jr.,  &  Heath  [Va.], 
69.)  The  order  of  the  General  Term  is  sustainable  under  section 
655  of  the  New  Code  of  Civil  Procedure.  {Dezell  v.  Odell,  3 
HiU,  215 ;  White  v.  Madison,  26  N.  Y.  126 ;  U.  S.  v.  Graff, 
67  Barb.  304.) 

Bapallo,  J.  The  only  authority  to  make  the  order  appealed 
from  is  such  as  can  be  found  in  section  655  of  the  Code  of 
Civil  Procedure,  which  provides  that  in  executing  an  attach- 
ment, the  sheriff  may  maintain  an  action  or  special  proceeding 
in  his  own  name  or  in  the  name  of  the  defendant,  to  reduce  to 
his  actual  possession  an  article  of  personal  property  capable  of 
manual  delivery,  but  of  which  he  has  been  unable  to  obtain 
possession. 

No  authority  is  given  to  order  a  person  holding  property  of 
the  attached  debtor  to  deliver  it  to  the  sheriff,  on  motion  of  the 
attaching  creditor.  The  action  or  proceeding  for  that  purpose 
must  be  instituted  by  the  sheriff,  either  in  his  own  name  or 
that  of  the  debtor. 
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The  order  appealed  from  was  not  made  in  any  action  or  pro- 
ceeding instituted  by  the  sheriff,  bnt  was  made  in  the  action 
in  which  the  attachment  was  issued,  and  on  motion  of  the  at- 
torney for  the  plaintiff  in  that  action.  The  sheriff  does  not 
appear  to  have  been  a  party  to  the  proceeding.  For  this  rea- 
son the  order  was  irregular  and  unauthorized.  The  respondent, 
however,  moves  to  dismiss  the  appeal  on  the  ground  that  the 
appellant  has  obeyed  the  order  and  delivered  the  property  to 
the  sheriff,  and  this  fact  is  proved  by  affidavit  and  conceded, 
though  it  is  denied  that  such  obedience  was  voluntary. 

If  the  appellant  had  any  interest  in  the  property  delivered 
up,  which  would  entitle  him  to  restitution  upon  a  reversal  of 
the  order,  we  should  sustain  his  appeal.  But  he  does  not  claim 
any  such  interest,  and,  on  the  contrary,  states  in  his  affidavit 
that  he  has  no  personal  interest  whatever  in  any  of  the  pro- 
ceedings. He  has  not,  therefore,  been  aggrieved  by  the  order 
except  in  so  far  as  it  adjudges  costs  against  him.  That  part  of 
the  order  should  be  reversed  and  the  appeal  as  to  the  residue 
dismissed,  without  costs  in  this  court  to  either  party. 

All  concur,  except  Tbaot,  J.,  absent. 

Ordered  accordingly.  - 
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York,'  Appellant. 

Where  a  valid  oontiaet  htm  been  entered  into,  on  behalf  of  the  State  bj  its 
duly  authorized  agents,  for  the  oonstruction  of  a  pnblic  work,  it  can- 
not, in  the  absence  of  any  stipulation  authorizing  it  so  to  do,  destroy  or 
avoid  the  obligation  of  the  contract. 

While  it  may  refuse  to  perform  and  arrest  performance  on  the  part  of  the 
contractor,  it  is  liable  for  the  breach  of  the  contract  the  same  as  an  in- 
dividual, and  the  contractor  is  entitled  to  claim  prospective  profits. 

The  constitutional  provision  which  denies  to  the  State  the  power  to  pass 
laws  impairing  the  obligations  of  contracts  applies  as  well  to  contracts 
made  by  the  State  as  to  those  made  by  individuals. 

The  building  commissioners  appointed  under  the  act  of  1870  (C3iap.  427, 
Laws  of  1870),  "  in  relation  to  the  State  Reformatory,"  had  authority  to 
let  by  contract  the  work  of  erecting  the  buildings  provided  for  by  the  act. 
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Said  oomniiBsioners  let  to  the  lowest  bidders,  and  entered  into  various  con- 
tracts for  the  work ;  after  the  contractors  had  entered  upon  the  perform- 
ance thereof,  bj  the  act  of  1874  (Chap.  328,  Laws  of  1874)  and  the  action 
taken  under  it,  further  performance  was  arrested,  and  the  remaining  work 
was  let  to  other  contractors  who  completed  it.  A  claim  for  damages  for  the 
breach  of  the  contracts,  on  the  part  of  the  State,  which  claim  consisted 
principaUy  of  prospective  profits,  was  presented  to  the  State  board  of  audit. 
It  appeared  that  the  contracts  were  fairly  let  and  upon  terms  then  favor- 
able  to  the  State,  and  an  award  was  made  in  favor  of  the  claimant.  On 
appeal  taken  by  the  attorney-general  under  the  act  of  1881  (Chap.  211, 
Laws  of  1881),  hdd^  that  in  the  absence  of  any  provisions  in  the  con- 
tracts prohibiting  or  inconsistent  with  the  allowance  of  such  prospective 
profits,  the  award  was  right. 

The  contracts  contained  provisions  to  the  effect  that  in  case  the  execution 
of  the  contract  should  be  suspended  on  the  part  of  the  State,  no  claim 
for  prospective  profits  or  work  not  done  should  be  allowed,  but  the  con- 
tractor should  have  the  right  to  complete  the  work  when  the  State 
ordered  it  to  be  resumed.  Hdd,  that  these  provisions  did  not  authorize  or 
contemplate  the  entire  abrogation  or  repudiation  of  the  contracts,  and  did 
not  protect  the  State  from  liability  for  the  prospective  profits,  as  the 
contractors  were  denied  the  right  to  complete  the  work  when  it  was  re- 
sumed. 

The  contracts  also  contained  agreements  on  the  part  of  the  contractors 
that  in  case  the  quantities  of  work,  as  exhibited  at  the  time  of  the  let- 
ting, should  be  increased  or  diminished,  they  would  perform  at  the  stipu- 
lated prices  and  make  no  claim  for  damages  in  consequence  of  the  change. 
EM,  this  did  not  authorize  the  abrogation  of  the  contracts. 

One  of  the  contracts  contained  a  provision  that,  in  case  of  a  suspension  of 
the  work  for  six  months,  by  reason  of  a  failure  of  the  legislature  to  make 
appropriations,  an  estimate  and  account  up  to  the  time  of  suspension 
should  be  made  and  the  contractors  paid  in  full .  Heid^  that  this  pro- 
vision did  not  affect  the  claim,  as  the  contract  was  not  suspended  simply 
but  repudiated. 

McKu  V.  U,  8,  (12  a.  of  Claims,  504);  8,  C.  (97  U.  S.  233),  distinguished. 

It  teems  that  if  the  State  is  not  ordinarily  liable  for  prospective  profits,  it 
may  be  subjected  to  such  liability  by  legislative  enactment,  and  the  act 
constituting  the  board  of  audit  (Chap.  444,  Laws  of  1876),  which  allows 
to  claimants  against  the  State  the  same  measure  of  relief  and  justice 
as  they  would  be  entitled  to  were  the  claims  against  individuals,  author- 
ized the  award  made. 

By  the  said  act  of  1881,  authorizing  appeals  from  decisions  of  the  board  of 
audit  to  the  General  Term  of  the  Supreme  Court,  the  General  Term  was 
clothed  with  the  same  power  above  specified,  possessed  by  the  board. 

(Argued  April  14, 1882  ;  decided  AprU  25, 1882.) 
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The  order  appealed  from  was  not  made  in  any  action  or  pro- 
ceeding instituted  by  the  sherifi,  but  was  made  in  the  action 
in  which  the  attachment  was  issued,  and  on  motion  of  the  at- 
torney for  the  plaintiff  in  that  action.  The  sheriff  does  not 
appear  to  have  been  a  party  to  the  proceeding.  For  this  rear 
son  the  order  was  irregular  and  unauthorized.  The  respondent, 
however,  moves  to  dismiss  the  appeal  on  the  ground  that  the 
appellant  has  obeyed  the  order  and  delivered  the  property  to 
the  sheriff,  and  this  fact  is  proved  by  affidavit  and  couched, 
though  it  is  denied  that  such  obedience  was  voluntary. 

If  the  appellant  had  any  interest  in  the  property  delivered 
up,  which  would  entitle  him  to  restitution  upon  a  reversal  of 
the  order,  we  should  sustain  his  appeal.  But  he  does  not  claim 
any  such  interest,  and,  on  the  contrary,  states  in  his  affidavit 
that  he  has  no  personal  interest  whatever  in  any  of  the  pro- 
ceedings. He  has  not,  therefore,  been  aggrieved  by  the  order 
except  in  so  far  as  it  adjudges  costs  against  him.  That  part  of 
the  order  should  be  reversed  and  the  appeal  as  to  the  residue 
dismissed,  without  costs  in  this  court  to  either  party. 

All  concur,  except  Tbaot,  J.,  absent. 

Ordered  accordingly.  - 


12  SS'    Chables  a.  Danolds,  Respondent,  v.  The  State  of  New 

York,'  Appellant. 

Where  a  valid  contract  has  been  entered  into,  on  behalf  of  the  State  by  its 
duly  authorized  agents,  for  the  construction  of  a  pubUc  work,  it  can- 
not, in  the  absence  of  any  stipulation  authorizing  it  so  to  do,  destroy  or 
avoid  the  obligation  of  the  contract. 

While  it  may  refuse  to  perform  and  arrest  performance  on  the  part  of  the 
contractor,  it  is  liable  for  the  breach  of  the  contract  the  same  as  an  in- 
dividual, and  the  contractor  is  entitled  to  claim  prospective  profits. 

The  constitutional  provision  which  denies  to  the  State  the  ix>wer  to  pass 
laws  impairing  the  obligations  of  contracts  applies  as  well  to  contracts 
made  by  the  State  as  to  those  made  by  individuals. 

The  building  commissioners  appointed  under  the  act  of  1870  (C3iap.  427, 
Laws  of  1870),  "  in  relation  to  the  State  Reformatory,"  had  authority  to 
let  by  contract  the  work  of  erecting  the  buildings  provided  for  by  the  act. 
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Said  oommisBioDers  let  to  the  lowest  bidders,  and  entered  into  various  con- 
tracts for  the  work ;  after  the  contractors  had  entered  upon  the  perform- 
ance thereof,  bj  the  act  of  1874  (Chap.  328,  Laws  of  1874)  and  the  action 
taken  under  it,  further  performance  was  arrested,  and  the  remaining  work 
was  let  to  other  contractors  who  completed  it.  A  claim  for  damages  for  the 
breach  of  the  contracts,  on  the  part  of  the  State,  which  claim  consisted 
principaUy  of  prospective  profits,  was  presented  to  the  State  board  of  audit. 
It  appeared  that  the  contracts  were  fairly  let  and  upon  terms  then  favor- 
able to  the  State,  and  an  award  was  made  in  favor  of  the  claimant.  On 
appeal  taken  by  the  attorney-general  under  the  act  of  1881  (Chap.  211, 
Laws  of  1881),  hdd,  that  in  the  absence  of  any  provisions  in  the  con- 
tracts prohibiting  or  inconsistent  with  the  allowance  of  such  prospective 
profits,  the  award  was  right. 

The  contracts  contained  provisions  to  the  effect  that  in  case  the  execution 
of  the  contract  should  be  suspended  on  the  part  of  the  State,  no  claim 
for  prospective  profits  or  work  not  done  should  be  allowed,  but  the  con- 
tractor should  have  the  right  to  complete  the  work  when  the  State 
ordered  it  to  be  resumed.  Hdd,  that  these  provisions  did  not  authorize  or 
contemplate  the  entire  abrogation  or  repudiation  of  the  contracts,  and  did 
not  protect  the  State  from  liability  for  the  prospective  profits,  as  the 
contractors  were  denied  the  right  to  complete  the  work  when  it  was  re- 
sumed. 

The  contracts  also  contained  agreements  on  the  part  of  the  contractors 
that  in  case  the  quantities  of  work,  as  exhibited  at  the  time  of  the  let- 
ting, should  be  increased  or  diminished,  they  would  perform  at  the  stipu- 
lated prices  and  make  no  claim  for  damages  in  consequence  of  the  change. 
Hdd,  this  did  not  authorize  the  abrogation  of  the  contracts. 

One  of  the  contracts  contained  a  provision  that,  in  case  of  a  suspension  of 
the  work  for  six  months,  by  reason  of  a  failure  of  the  legislature  to  make 
appropriations,  an  estimate  and  account  up  to  the  time  of  suspension 
should  be  made  and  the  contractors  paid  in  full.  Hdd^  that  this  pro- 
vision did  not  affect  the  claim,  as  the  contract  was  not  suspended  simply 
but  repudiated. 

McKee  v.  U.  8.  (12  Ct.  of  Claims.  504);  8.  C.  (97  U.  S.  233),  distinguished. 

It  seems  that  If  the  State  is  not  ordinarily  liable  for  prospective  profits,  it 
may  be  subjected  to  such  liability  by  legislative  enactment,  and  the  act 
constituting  the  board  of  audit  (Chap.  444,  Laws  of  1876),  which  allows 
to  claimants  against  the  State  the  same  measure  of  relief  and  justice 
as  they  would  be  entitled  to  were  the  claims  against  individuals,  author- 
ized the  award  made. 

By  the  said  act  of  1881,  authorizing  appeals  from  decisions  of  the  board  of 
audit  to  the  General  Term  of  the  Supreme  Court,  the  General  Term  was 
clothed  with  the  same  power  above  specified,  possessed  by  the  board. 

(Argued  April  14, 18^  ;  decided  April  25, 1882.) 
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Appeal  under  chapter  211,  Laws  of  1881,  from  judgment 
of  the  General  Term  of  the  Supreme  Court,  in  the  fourth  judicial 
department,  made  January  11,  1882,  which  affirmed  an  award 
of  the  board  of  audit. 

The  material  facts  are  stated  in  the  opinion. 

Leslie  W.  Ruaselly  attorney-general,  for  appellant.  The 
building  commissioners  obtained  and  could  obtain  no  authority 
to  enter  into  contracts  that  would  tie  up  and  embarrass  the  exe- 
cution of  the  public  duties  of  the  sovereign  power.  {BrvUon  v. 
Mayor ^  21  How.  Pr.  251.)  When  a  contract  between  the  State 
and  an  individual  has  been  abrogated  by  the  State,  the  measure 
of  damages  is  that  sum  which  will  compensate  the  citizen  for 
the  actual  loss  sustained.  (1 E.  S.  [Banks'  6th  ed.]  600,  §§  223, 
224 ;  3  Opinions  Att'y-Gen'l,  216,  2  27;  Easton  v.  PicJcersgiU, 
55  N.  Y.  310  ;  People^  ex  rd,  WiUiarnSy  v.  Dayton^  id.  367 ; 
Fort  V.  Burch^  6  Barb.  60 ;  9  Wheat.  362 ;  Lansing  v.  Smithy 
4  Wend.  9 ;  KiJZinger  v.  The  Forty-second  St,  B.  P.  Co.,  50 
N.  T.  210 ;  Parsons  on  Contracts,  8  ;  CTuirles  Pi/oer  Bridge  v. 
Warren  Bridge  et  al.^  11  Pet.  544^546 ;  Story  on  Agency, 
§  319 ;  Gihbons  v.  U.  S.,  8  Wall.  269 ;  Thompson  v.  U.  S.,  9  Ct. 
of  CI.  187 ;  McEee  v.  U.  S.,  12  id.  504 ;  Constitution,  art.  7, 
§  3 ;  Laws  of  1870,  chap.  55,  §  2.)  Where  performance  is 
prevented  by  the  act  of  the  law,  the  contract  is  terminated.  (2 
Parsons  on  Contracts,  186;  Baylies  v.  Fettyplojce^  7  Mass. 
324.)  The  measure  of  damages  in  such  case  is  the  value  of 
.  the  labor  performed  or  the  materials  furnished.  {Jones  v. 
Judd^  4  N.  Y.  411.)  The  act  which  authorized  the  appointment 
of  the  building  commissioners  (Chap.  323,  Laws  of  1874) 
and  the  one  which  terminated  the  contract  entered  into  by 
them  were  public  acts.  {Calkins v,  Baldwin^  4  Wend.  667; 
L/jmsmg  v.  Smithy  8  Cow,  146.)  The  latter  was  an  act  which, 
in  its  sovereign  capacity,  the  State  was  in  duty  bound  to  cause  to 
be  passed,  but  the  fact  of  its  passage  gives  this  claimant  no  right 
to  damages  for  injuries  arising  therefrom.  (Cooley  on  Const. 
Lim.  284 ;  Jones  v.  U.  S.^  1  Ct.  of  Claims,  383  ;  Demvng  v. 
U.  S.,  id.  190 ;  Wilson  v.  U.  S.,  11  id.  513 ;  Mayor,  etc.,  v.  Sec- 
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and  Ave.  E.  R.  Co.,  32  K  Y.  261 ;  BriUm  v.  Maycyr.,  etc.,  21 
How.  Pr.  251;  Preshytericm  Church  v.  Mayor,  etc.,  5  Cow. 
538.)  The  provision  of  the  Constitution  that  a  State  cannot  by 
law  impair  the  obligations  of  a  contract  does  not  apply  to  a 
daim  directly  against  the  State,  for  the  State  may  not  b^  sued 
in  any  court  by  one  of  its  own  citizens,  and  so  is  not  within 
the  purview  of  the  Constitution  of  the  United  States,  which 
cannot  be  said  to  have  contemplated  such  a  contingency.  (Sedg- 
wick on  Damages  [4th  ed.],  657 ;  Eddmga  v.  SedbrooJc,  12 
Rich.  [S.  C]  504 ;  Mv/nn  v.  People,  69  111.  81 ;  affirmed, 
94  XJ.  S.  113;  BadoUf's  E^rs  v.  Maycyr,  4  Comst,  195;  In 
reN.  T.  C.  &  H.  R.  R.  R.  Cl>.,6Hun,  149;  Inre  U.V.ib 
J.  R.  R.  Co.,  35  How.  Pr.  420.) 

Oeo.  B.  Bradley  for  respondent.  The  building  commis- 
sioners had  power  to  make  the  contracts  in  question,  for  the  ma- 
terials and  construction  of  the  buildings,  etc  (Laws  of  18»70, 
chap.  427 ;  I/yrd  v.  Thomas,  54  N,  Y.  107,  109 ;  People 
V.  Stephens,  71  id.  527,  550 ;  Laws  of  1871,  p.  1560 ;  Laws  of 
1872,  p.  1765 ;  Laws  of  1874,  p.  393.)  The  presumption  is 
that  the  legislature,  when  it  made  appropriations,  was  advised 
and  knew  that  the  contracts  had  been  made.  {Brown  v. 
Mayor,  63  K  Y.  244 ;  People  v.  FUmagam,,  66  id.  242-3 ; 
People  V.  Supervisors,  68  id.  118,  119 ;  People  v.  Stephens, 
71  id.  527.)  Prospective  profits  were  properly  allowed. 
{Masterton  v.  The  Mayor,  etc.,  of  Brooklyn,  7  Hill,  61 ; 
Devlin  v.  The  Mayor,  etc.,  of  New  York,  63  N.  Y.  25 ; 
Clark  V.  Mayor,  etc.,  of  New  York,  4  Comst.  338 ;  Ghrijffm 
V.  Colver,  16  N.  Y.  489,  494-5 ;  U.  S.  v.  Speed,  8  WaU. 
77,  84-5 ;  U.  S.  v.  Smith,  4  Otto,  214,  218 ;  ^arvei/  v. 
U.  S.,  8  Ct.  of  Claims,  501 ;  Zord  v.  Thomas,  64  N.  Y.  107, 
109.)  The  rule  applicable  to  a  claim  of  one  individual  against 
another  for  breach  of  contract  has  uniformly  been  observed  as 
against  bodies  politic  and  corporate,  whenever  the  question  has 
arisen  for  adjudication.  ( U.  S.  v.  Smith,  4  Otto,  217,  21 8 ; 
U.  S.  V.  Sp^,  8  Wall.  84,  85  ;  Pecple  v.  Stephens,  71  N.  Y. 
527,  549,  550.)  The  State  has  no  sovereign  power  to  invalidate 
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its  contracts,  and  its  duty  is  no  less  imperative  to  observe  the 
stipulation  of  its  contracts  than  that  of  an  individual.  (XJ.  S. 
Constitution,  art.  1,  §  10 ;  Dartmouth  College  v.  Woodward^  i 
Wheat.  519  ;  Fletcher  v.  Peck,  6  Cranch,  137 ;  State  of  New 
Jersey  v.  Wilson,  7  id.  165 ;  Pkmter^  B^k  v.  Sha/rp,  6  How.  [U. 
S.]  301.)  The  legislative  power  to  abolish  an  office,  and  to 
reduce  the  salary  or  compensation  of  the  incumbent,  when  not 
prohibited  by  the  State  Constitution  has  no  application.  {Con- 
nor  V.  The  City  of  New  York,  2  Sandf.  355  ;  &  (7.,  1  Seld.  285 ; 
Butler  V.  PermsyVoania,  10  How.  [U.  S.]  402;  People  v. 
Vilas,  63  N.  T.  459 ;  Mc  Yewny  v.  The  Mayor,  80  id.  185, 
190.) 

Eabl,  J.  By  the  act  chapter  427  of  the  Laws  of  1870,  the 
building  of  the  State  Reformatory  at  Ehnira  was  provided  for, 
and  the  governor  was  authorized  to  appoint  five  persons  to  act 
as  a  board  of  building  commissioners,  who  were  empowered  to 
purchase  the  site  and  proceed  with  the  erection  of  the  buildings 
for  the  reformatory,  and  were  charged  with  the  general  super- 
intendence of  the  grounds  and  the  design  and  construction  of 
the  buildings.  Pursuant  to  the  provisions  of  the  act,  the  gov- 
ernor appointed  five  persons  to  act  as  such  building  commis- 
sioners, who  afterward,  in  the  year  1871,  entered  into 
several  contracts  relative  to  the  work  to  be  done  by 
them,  three  with  George  W.  Aldridge  and  three  with 
John  Kiley.  These  contracts  were  all  let  to  the  lowest  bidders 
for  the  work  and  materials,  and  there  was  uncontradicted  proof 
tending  to  show  that  they  were  fairly  let  and  made  upon  terms 
then  favorable  to  the  State.  •  After  they  were  made,  they  were 
all,  with  the  consent  of  the  commissioners,  assigned  to  George 
D.  Lord  and  Charles  A.  Danolds,  who  proceeded  to  perform 
them.  They  continued  in  the  performance  of  the  contracts 
until  the  year  1874,  having  prior  to  that  time  done  work  and 
furnished  materials  under  them,  for  which  they  had  been  paid  a 
large  sum,  when  by  the  act  chapter  323  of  the  Laws  of  1874, 
and  the  action  taken  thereunder,  the  further  performance  of 
their  contracts  was  arrested.     At  that  time  they  had  on  hand  a 
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large  quantity  of  materials  which  they  had  not  ufied,  and  there 
remained  a  large  amount  of  work  yet  to  be  done  before  the 
completion  of  their  contracts,  the  value  of  which,  if  done  by 
them,  would  have  amounted  to  several  hundred  thousand  dollars. 

Under  the  act  of  1874  a  superintending  builder  was  appointed 
by  the  governor  to  take  charge  of  the  construction  of  the  re- 
formatory, and  he  refused  to  permit  Lord  and  Danolds  to  com- 
plete their  contracts,  and  he  advertised  for  bidders  and  let  the 
remaining  work  to  other  contractors,  who  completed  the  same. 
Thereafter  Lord  assigned  all  his  interest  in  the  contracts  and  in 
the  claims  against  the  State  on  account  thereof  to  Danolds,  who 
in  1878  presented  a  claim  to  the  State  board  of  audit  for  dam- 
ages for  breach  of  the  contracts  on  the  part  of  the  State.  The 
damages  so  claimed  were  mainly  for  prospective  profits  which 
the  contractors  would  have  made  if  they  had  been  permitted  to 
perform  their  contracts  according  to  their  terms  and  conditions. 
The  claim  was  heard  before  the  board  of  audit,  and  in  April, 
1879,  it  awarded  to  the  claimant  $66,000.  From  this  award 
under  the  act  chapter  211  of  the  Laws  of  1881,  the  attorney- 
general  on  behalf  of  the  State  appealed  to  the  General  Term 
of  the  Supreme  Court,  where  the  award  was  aflBrmed  and  then 
he  appealed  to  this  court.  The  attorney-general  here  asks  for 
a  reversal  of  the  award  upon  several  grounds  which  for  conve- 
nience will  be  considered  under  separate  heads. 

Fii^st.  He  claims  that  the  conmiissioners  appointed  and  act- 
ing under  the  act  of  1870  had  no  authority  to  make  the  con- 
tracts. Under  that  act  they  were  to  purchase  the  land  for  the 
site  of  the  reformatory  and  take  the  deed  therefor  to  the  people 
of  the  State.  Upon  the  site  thus  purchased  the  reformatory 
was  to  be  constructed  and  it  was  to  belong  to  the  State.  The 
State  was  to  furnish  the  money  for  its  construction,  which  they 
were  fully  authorized  and  empowered  to  expend.  There  was 
no  limitation  placed  upon  their  powers  and  there  was  no  speci- 
fication in  the  act  as  to  the  manner  in  which  they  should  pro- 
ceed in  the  expenditure  of  the  money  or  in  the  construction  of 
the  buildings.  They  were  the  selected  agents  of  the  State, 
clothed  with  all  the  power  necessary  and  usual  for  the  discharge 
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of  their  duties.  They  could  construct  all  the  buildings  under 
their  own  immediate  supervision  without  letting  contracts,  or 
they  could,  as  they  did,  let  the  entire  work  by  contracts.  We 
may  take  notice  that  it  is  usual  for  the  State  and  for  all  public 
bodies  to  do  work  of  this  kind  by  contract ;  and  that  that  method 
is  the  appropriate  one  for  doing  such  work  is  recognized  by  the 
act  of  1874,  where  it  is  specially  provided  that  the  reformatory 
should  be  completed  by  contract.  There  is,  therefore,  no  plans- 
able  reason  for  saying  that  the  building  commissioners  exceeded 
their  powers  in  making  these  contracts.  In  making  them  they 
did  not  act  for  themselves  but  for  the  State,  and  the  State  became 
bound  by  them.  That  they  were  binding  upon  the  State  was 
recognized  in  the  case  of  Lord  v.  Thomas  (64  N.  Y,  107). 

Second.  It  is  further  claimed  that  these  contracts  contain 
provisions  which  defeat  the  claim  for  the  prospective  profits. 
One  of  the  contracts  contains  this  clause:  "  It  is  further  mu- 
tually understood  and  agreed  that,  in  case  the  execution  of 
this  contract  shall  be  suspended  by  the  parties  of  the  second 
part  at  any  time  and  for  any'  cause,  no  claim  for  prospective 
profits  on  work  not  done  shall  be  made  or  allowed ;  but  the 
party  of  the  first  part  shall  have  the  right  to  complete  the  work 
when  the  party  of  the  second  part  shall  order  it  to  be  re- 
sumed ;  "  and  the  other  contracts  contain  provisions  somewhat 
similar.  These  provisions  did  not  authorize  or  contemplate  the 
entire  abrogation  or  repudiation  of  the  contracts  on  the  part  of 
the  State  and  an  absolute  arrest  of  the  performance  thereof. 
Then,  too,  if  the  language  "  the  parties  of  the  second  part " 
found  in  these  contracts  is  to  be  taken  as  meaning  the  building 
commissioners  personally,  it  may  be  said  that  the  execution  of 
the  contract  was  not  suspended  by  them  ;  but  it  was  suspended 
by  the  act  of  1874  and  the  action  taken  under  that  act.  If  by 
the  parties  of  the  second  part  the  State  was  meant,  then  that 
provision  cannot  protect  the  State  from  liability  for  the  pros- 
pective profits,  because  the  contractors  were  denied  the  right  to 
complete  the  work  when  it  was  resumed. 

The  contracts  contain  another  provision  substantially  like 
this :  Whenever  the  quantities  of  work,  or  any  of  them,  shall  in 
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any  respect  be  increased  or  diminished  below  "  the  amount  ox 
amounts  exhibited  at  the  time  of  letting  this  contract,  the  party 
of  the  first  part  hereby  agrees  to  perform  the  work  at  the 
prices  stipulated  in  this  contract  and  to  make  no  claim  for 
damages  in  consequence  of  such  increase  or  diminution. "  This 
provision  gave  no  authority  to  the  State  to  destroy  the  contracts, 
bat  simply  provided  for  the  case  of  a  change  of  plan  in  con- 
sequence of  which  the  work  might  be  increased  or  diminished. 
Here  the  work,  when  the  performance  of  the  contracts  by 
Lord  and  Danolds  was  arrested,  was  given  under  changed  plans 
to  other  contractors,  by  whom  it  was  completed. 

There  was  another  provision  in  one  or  more  of  the  contracts 
as  follows :  '^  It  is  further  understood  that  in  the  event  of  the 
suspension  of  the  work  mentioned  in  this  contract  for  the 
period  of  six  months,  by  reason  of  the  legislature  failing  to  make 
the  necessary  appropriations  to  carry  on  the  same,  the  party  of 
the  second  part  shall  direct  the  superintendent  and  engineer  to 
make  up  an  estimate  and  account  to  the  time  of  such  suspension 
and  present  them  to  the  commissioners,  who  shall  review  them, 
and  when  correct  and  satisfactory,  shall  proceed,  if  in  funds,  to 
pay  the  same,  including  the  percentage  reserved  up  to  the  time 
of  such  suspension.  "  Here  there  was  not  a  case  of  suspension 
of  the  work  within  the  meaning  of  this  provision ;  but  the  con- 
tracts were  entirely  repudiated.  This  provision  was  intended 
simply  to  secure  to  the  contractors  full  payment  up  to  the  time 
of  suspension  for  all  the  work  they  hAd  done,  including  the  per- 
centage reserved  under  the  contracts,  and  nothing  more. 

It  wiU  be  seen  by  a  careful  reading  of  the  contracts  that 
there  is  nothing  in  them  which  authorized  the  agents  of  the 
State  to  repudiate  them  or  to  absolutely  arrest  their  perform- 
ance without  liability  for  damages.  The  contracts  were  bind- 
ing upon  the  State ;  it  could  refuse  to  perform  them  on  its  part 
and  arrest  the  performance  of  them  by  the  contractors,  but  it 
could  in  no  way  destroy  or  get  rid  of  the  obligation  of  them, 
and  so  it  was  substantially  held  in  the  case  of  Lord  v.  Thomas. 

Third.  It  is  further  claimed  (and  this  claim  presents  the 
important  question  to  be  considered  in  this  case)  that  the  State 
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cannot,  Kke  an  individual,  bfe  made  liable  under  such  contracts 
for  prospective  profits.  It  is  conceded  that  if  these  contracts 
had  been  executed  between  individuals,  these  prospective  profits 
would  have  been  proper  items  of  damages  to  be  recovered  by 
the  contractors,  under  the  rules  laid  down  in  Masterton  v.  The 
Mayor  (7  Hill,  61),  and  other  like  cases.  But  the  claim  is  that 
the  same  rule  does  not  apply  to  the  sovereign  when  it  enters 
into  a  contract ;  that  it  can  repudiate  its  contracts  and  arrest 
their  performance  at  any  time  with  liability  only  for  the 
fair  value  of  the  work  done  and  materials  furnished,  and  for 
actual  damages,  but  not  for  prospective  profits.  We  have 
given  the  careful  consideration  to  this  claim  which  its  import- 
ance demands,  without  being  able  to  give  it  our  assent.  The 
claim  is  certainly  a  novel  one,  having  no  support  in  reason  and, 
so  far  as  we  can  discover,  in  any  reported  case.  The  sover- 
eign can  contract  and  has  very  many  occasions  to  do  so  ;  it  can 
build  canals  and  public  buildings,  and  engage  in  public  works, 
and  in  carrying  forward  its  projects  it  makes  use  of  the  instru- 
mentalities which  individuals  use  for  the  same  purposes.  It 
must  be  governed  by  the  same  rules  of  common  honesty  and 
justice  which  bind  individuals.  It  is  for  its  interest  that  its 
contracts  should  be  binding  upon  all  the  parties  thereto.  If  it 
can  at  pleasure  violate  or  abandon  its  contracts,  in  the  absence 
of  any  stipulation  authorizing  it  to  do  so,  there  will  be  such 
uncertainty  and  risk  attending  all  its  contracts  that  it  will  go 
into  the  market  for  work  and  materials  at  a  great  disadvantage. 
As  was  well  said  by  Judge  Allen,  in  People  v.  StepJiena  (71 
N.  Y.  549),  "  There  is  not  one  law  for  the  sovereign  and  another 
for  the  subject,  but  when  the  sovereign  engages  in  business 
and  the  conduct  of  business  enterprises,  and  contracts  with  in- 
dividuals, whenever  the  contract  in  any  form  comes  before  the 
courts,  the  rights  and  obligation  of  the  contracting  parties 
must  be  adjusted  upon  the  same  principles  as  if  both  contract- 
ing parties  were  private  persons.  Both  stand  upon  equaUty 
before  the  law,  and  the  sovereign  is  merged  in  the  dealer,  con- 
tractor and  suitor."  So  far  as  is  needful,  the  sovereign  can 
protect  itself  against  prospective  profits  by  stipulations  in  its 


1882,]  Danolds  v.  The  State  of  New  York.  45 


Opinion  of  the  Court,  per  Earl,  J. 


contracts,  and  in  the  absence  of  sach  stipulations  it  must  be 
liable  for  such  profits  like  individuals.  To  hold  that  the  State 
could  exact  performance  of  a  contract  while  it  was  advantage- 
ous to  it,  and  absolutely  arrest  performance  and  escape  liability 
when  performance  became  disadvantageous,  would  shock  the 
public  conscience.  It  may  happen,  as  is  claimed  in  this  case, 
that  in  the  work  actually  done  under  such  contracts  there  is  a 
loss  which  may  be  made  up  by  the  further  and  complete  per- 
formance of  the  contract.  Can  the  State  arrest  the  further 
performance,  deny  the  prospective  profits,  and  thus  throw  loss 
upon  the  contractor  ?  It  may  be,  too,  as  claimed  in  this  case, 
that  the  contractors  with  a  view  to  the  performance  of  their 
contract,  have  sub-let  much  of  the  work  and  thus  come  under 
obligations  to  individuals.  Can  the  State  arrest  the  perform- 
ance of  the  contract  and  deny  the  contractors  prospective  profits 
while  they  are  left  under  obligation  for  such  profits  to  the  per- 
sons with  whom  they  have  contracted?  Prospective  profits  in 
such  a  case  stand  in  lieu  of  performance.  They  belong  to  the 
contractor ;  they  are  a  valuable  I'ight,  a  chose  in  action,  prop- 
erty, which  belongs  to  him  in  every  sense  of  the  word.  It 
cannot  be  doubted  that  if  the  legislature  should  in  any  special 
case  enact  a  law  which  would  specially  and  directly  deprive  the 
contractor  of  such  prospective  profits  under  an  existing  con- 
tract, the  law  would  be  unconstitutional,  as  impairing  the  obli* 
gation  of  contracts  in  violation  of  the  Federal  Constitution. 
It  has  been  long  settled  so  as  to  be  beyond  controversy,  that 
the  constitutional  proY'3ion  which  denies  to  the  State  the  power 
to  pass  laws  impairing  the  obligation  of  contracts  applies  to  all 
contracts  made  within  its  limits,  as  well  contracts  made  by  the 
State  as  those  made  by  individuals.  {Dartmouth  College  v. 
Woodward,  4  Wheat.  519 ;  Fletch&r  v.  Peck,  6  Oranch,  87, 137 ; 
iSStofe  of  New  Jersey  Y.  Wilson,  7  id.  164.)  In  Fletcher  v.  Peck, 
Chief  Justice  Marshall  said :  ^^  If,  under  a  fair  construction  of 
the  Constitution,  grants  are  comprised  under  the  term  *  contracts,' 
is  a  grant  from  the  State  excluded  from  the  operation  of  the 
provision  ?  Is  the  clause  to  be  considered  as  inhibiting  the  State 
from  impairing  the  obligation  of  contracts  between  two  indi- 
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vidiiaJs  but  as  excluding  from  the  inhibition  contracts  made  with 
itself  ?  The  words  themselves  contain  no  such  distinction ;  they 
are  general  and  are  applicable  to  contracts  of  every  description." 
In  State  of  New  Jersey  v.  Wilson^  the  same  learned  judge  said : 
"  In  the  case  of  Fletcher  v.  Peck  it  was  decided  in  this  court, 
on  solemn  argument  and  much  deliberation,  that  the  provision 
of  the  Constitution  extends  to  contracts  to  which  a  State  is  a 
party  aj9  well  as  to  contracts  between  individuals." 

These  contracts  were  protected,  not  only  imder  the  constitu- 
tional provision  referred  to,  but  the  right  to  these  prospective 
profits,  any  advantage  of  value  under  them,  was  a  species  of 
property  finding  protection  under  both  the  Federal  and  State 
Constitutions,  in  the  provisions  that  private  property  shall  not 
be  taken  for  public  use  without  just  compensation. 

There  is  no  common  and  universal  usage  in  this  State  which 
denies  the  liability  of  the  State  for  prospective  profits  which 
may  be  claimed  under  contracts  made  with  it.  It  is  matter  of 
common  knowledge  that  such  profits  have  frequently  been 
allowed  and  sanctioned  by  the  legislature  of  this  State.  It 
has  undoubtedly  been  usual  in  such  contracts  to  provide  against 
liability  for  prospective  profits,  and  the  very  fact  that  such  pro- 
vision has  been  deemed  necessary  in  such  contracts  evinces  the 
understanding  that  but  for  such  provision  the  liability  would 
exist. 

Under  the  act  chapter  56  of  the  Laws  of  1870,  entitled 
"An  act  to  abolish  the  contracting  board  and  the  system  of  re- 
pairing the  canals  by  contract,"  cortractors  for  repairs  on 
the  canals  were  authorized  to  surrender  their  contracts,  and  the 
canal  board  was  also  authorized  to  cancel  such  contracts  ;  but 
it  was  specially  provided  that,  in  a  case  of  a  surrender  or  can- 
cellation of  any  contract,  the  contractors  should  not  be  entitled 
to  demand  or  receive,  and  should  not  be  allowed  for  any  pros- 
pective damages  or  any  compensation  for  any  prospective  or 
unearned  profits.  It  is  probable  that  in  the  contracts  dealt  with 
by  that  act  there  was  a  provision  authorizing  the  canal  officials, 
upon  the  terms  specified  in  the  contracts,  to  cancel  them,  and 
the  fourth  and  fifth  sections  of  that  act  were  simply  intended 
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to  provide  an  equitable  mode  for  a  settlement  and  adjustment 
of  the  contracts  when  canceled  or  annulled.  The  fact  that 
the  legislature  deemed  it  important  to  provide  that  no  pros- 
pective profits  should  be  allowed  shows  quite  clearly  that  it 
supposed  the  State  might  otherwise  be  made  liable  for  them. 

To  deny  the  right  or  power  of  the  State  to  arrest  the  per 
formance  of  its  contracts  without  liability  for  prospective 
profits  in  no  way  impairs  its  sovereignty.  It  may  repudiate 
its  contracts,  it  may  refuse  to  perform  them,  but  its  sovereign 
right  to  destroy  or  impair  the  obligation  of  them  is  limited  by 
the  Federal  Constitution.  It  may  refuse  to  respond  in  dam- 
ages and  leave  a  claimant  without  any  remedy,  as  it  may  refuse 
to  pay  its  bonds ;  but  the  obligation  remaina.  No  legislative 
JuU  can  destroy  or  impair  that. 

The  doctrine  contended  for  by  the  attorney-general  finds 
no  sanction  in  the  decisions  of  the  Federal  courts.  In  United 
Stages  V.  Speed  (8  Wall.  77),  the  war  department,  by  its 
proper  officers,  entered  into  a  contract  with  Speed  to  furnish 
fifty  thousand  hogs  to  be  slaughtered  at  a  stipulated  price,  and 
only  a  small  quantity  of  the  hogs  were  furnished,  and  Speed 
presented  to  the  Court  of  Claims  a  claim  for  damages  for  a 
breach  of  the  contract  on  the  part  of  the  government,  and  the 
Court  of  Claims  held  that  the  true  measure  of  damages  was 
the  difference  between  the  cost  of  doing  the  work  and  what 
the  claimant  was  to  receive  for  it,  making  reasonable  deduction 
for  the  less  time  engaged  and  for  release  from  the  care,  trouble, 
risk  and  responsibility  attending  performance  of  the  whole 
contract.  Upon  appeal  from  the  judgment  of  the  Court  of 
Claims  to  the  Supreme  Court  of  the  United  States,  Mr.  Justice 
MiLLEB,  reading  the  opinion,  approved  the  rule  as  laid  down  by 
the  Court  of  Claims  and  said :  "  We  do  not  believe  that  any  safer 
rule,  or  one  nearer  to  that  supported  by  the  general  current  of 
authorities,  can  be  found  than  the  one  adopted  by  the  court,"  and 
he  cited  the  case  of  Masterton  v.  The  Mayor  {avprd)^  as  the  lead- 
ing case  in  this  country  on  the  subject.  There  was  no  intima- 
tion in  that  case  by  the  counsel  or  court  that  a  claim  for  pros- 
pective damages  could  not  be  made  against  the  government. 
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But  the  rule  as  applicable  to  such  cases  was  sanctioned  which 
is  laid  down  in  MasterUm  v.  Ths  Mayor  as  follows :  "  When 
one  party  to  an  executory  contract  puts  an  end  to  it  by  refusing 
to  fulfill,  the  other  party  is  entitled  to  an  equivalent  in 
damages  for  the  gains  or  profits  which  he  would  have  realized 
from  performance."  In  United  States  v.  Smith {^  Otto,  214), 
it  was  held  that  the  United  States  was  liable  in  the  Court  of 
Claims  to  a  contractor  who  had  agreed  to  supply  the  skilled 
labor  and  the  materials  for  the  erection  of  certain  buildings  for 
its  use,  for  such  damages  as  he  actually  sustained  by  reason  of 
its  improper  suspension  of  the  work.  In  that  case  the  work 
was  suspended  for  a  time,  but  after  the  suspension  the  contractor 
was  permitted  to  complete  his  contract.  There  was  no  hint  in 
the  case  that  a  different  rule  was  to  be  applied  in  the  measure 
of  damages  in  a  case  against  the  government  from  that  applied 
in  actions  against  individuals.  In  Thompson's  Case  (9  U.  S. 
Court  of  Claims,  187),  it  was  held,  as  stated  in  the  head- 
note,  that  ^^  where  acontract  obligates  a  quartermaster  to  receive 
one  thousand  mules  within  a  specified  period,  but  no  consider- 
ation is  expressed  for  the  obligation,  which  is  not  reciprocal  and 
does  not  bind  the  contractor,  the  contract  \a  valid  so  far  as  the 
quartermaster  suffers  it  to  be  performed ;  but  the  contractor 
cannot  recover  prospective  damages  on  mules  which  he  had  not 
procured  when  the  contract  was  renounced  by  the  other  party." 
The  inference  is  very  plain  that  if  in  that  case  the  obligation  of 
the  contract  had  been  reciprocal  and  had  bound  the  contractor, 
his  claim  for  prospective  profits  would  have  been  allowed. 

There  are  cases  in  the  Court  of  Claims  such  as  Jones  and 
Brovm^s  Case  (1  Court  of  Claims,  383),  and  Deming^s  Case 
(id.  190),  and  Wilson's  Case  (11  id.  613),  in  which  it  has  been 
broadly  laid  down  that  the  government  as  a  contractor  cannot 
be  held  liable  for  the  public  acts  of  the  government  as  the  sov- 
ereign, and  that  whatever  acts  the  government  may  do,  be  they 
legislative  or  executive,  so  long  as  they  be  public  and  general 
they  cannot  be  deemed  to  alter,  modify,  obstruct  or  violate  the 
particular  contracts  into  which  it  entered  with  individuals  and 
thus  subject  it  to  liability  for  damages  to  individuals.      But  if 
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those  cases,  decided  under  a  Constitution  wliicli  does  not  prohibit 
the  Federal  government  from  impairing  the  obligation  of  its 
contracts,  would  otherwise  be  applicable  to  this  case,  here  they 
can  have  no  bearing  as  these  contracts  were  violated  by  the 
particular  act  of  1874:  and  the  authority  expressly  conferred  by 
that  act. 

Nothing  was  decided  adverse  to  the  view  we  have  expressed 
in  the  case  of  McKee  v.  The  United  States  (12  Court  of  Claims, 
504,  and  7  Otto,  233).  In  that  case  in  1864  A.  entered  into 
two  contracts  with  the  United  States  to  deliver  a  specified 
number  of  tons  of  hay  at  Fort  Gibson  and  other  points  within 
the  Indian  Territory,  which  was  then  the  theatre  of  hostilities, 
which  contracts  contained  this  clause  :  "  It  is  expressly  under- 
stood by  the  contracting  parties  hereto  that  sufficient  guards 
and  escorts  shall  be  furnished  by  the  government  to  protect  the 
contractor  wliile  engaged  in  the  fulfillment  of  this  contract." 
He  cut  hay  within  that  territory  and  payments  were  made  to 
him  for  that  which  he  delivered  and  for  that  which,  with  other 
personal  property,  had  been  destroyed  by  the  enemy ;  and  having 
been  prevented  by  the  enemy  from  there  cutting  all  the  hay 
necessary  to  fulfill  his  contract,  he  sued  to  recover  an  amount 
equal  to  the  profits  he  would  have  made  had  the  contract  been 
f uUy  performed,  and  he  alleged  the  United  States  did  not  "  f ur- 
nifih  sufficient  guards  and  escorts  for  his  protection  in  the  cut- 
ting and  delivery  of  said  hay ; "  and  it  was  held  in  the  Supreme 
Court  that  the  contract  was  for  the  sale  and  delivery  of  hay  and 
not  for  the  cutting  and  hauling  of  grass ;  that  the  obligation  of 
the  United  States  to  A.  was  not  that  of  an  insurer  against  any 
loss  he  might  sustain  from  hostile  forces,  but  it  was  to  protect 
his  person  and  property  while  engaged  in  the  effijrt  to  perform 
hiB  contract,  and  that  A.  was  entitled  to  the  full  value  of  the 
property  actually  lost  by  him,  and  having  been  paid  therefor, 
his  petition  should  be  dismissed.  It  is  thus  seen  that  that  case 
turns  entirely  upon  the  construction  of  the  contracts  there  under 
consideration,  and  no  claim  was  made  therein  by  any  one  that 
the  same  rule  as  to  damages  did  not  apply  to  the  government 
which  applies  to  individual  contractors. 
SiCKBLs  — Vol.  XLIV.        7 


50  Daitolds  v.  The  State  of  New  Yoek.        [April, 

opinion  of  the  Court,  per  Eabl,  J. 

In  the  case  of  The  ApoUan  9  (Wheat.  362),  it  was  held  that 
the  probable  profits  of  a  voyage,  either  upon  the  cargo  or  freight, 
do  not  form  an  item  for  the  computation  of  damages  in  case 
of  marine  torts.  There  is  no  suggestion  in  the  case  that  the 
same  rule  would  not  be  applied  against  the  government  which 
would  be  applied  in  actions  against  individuals.  The  rule  laid 
down  was  said  to  be  founded  in  public  policy,  and  also  to  be 
adopted  as  most  conducive  to  justice  in  such  cases,  certain  and 
easy  of  application  and  preventive  of  expensive  litigation. 

In  Jones  v.  Jtidd  (4  N.  Y.  411)  the  rule  as  to  prospective 
profits  laid  down  in  Masterton  v.  The  Mayor  is  f  uUy  recog- 
nized and  reiterated,  and  that  case  gives  no  support  to  the 
contention  on  the  part  of  the  State  in  this  case.  A  law  of  a 
general  and  public  character,  rendering  it  impossible  for  an 
individual  to  perform  his  contract,  may  excuse  performance. 
But  a  law  can  never  be  upheld  or  have  any  effect,  the  special 
purpose  of  which  is  to  annul  or  impair  contracts. 

I  now  repeat  that  it  has  never  been  decided  in  any  case  in 
this  country  that  has  come  to  my  knowledge,  and  it  has  never 
been  said  by  any  judge  so  far  as  I  can  find,  that  the  sovereign 
cannot  be  made  liable  for  prospective  profits  when  it  has 
arrested  the  performance  of  its  contracts  precisely  as  individuals 
could  be  made  liable  for  such  profits. 

The  damages  claimed  here  are,  within  the  meaning  of  the 
law,  actual  damages ;  they  are  not  speculative,  remote,  con- 
tingent or  uncertain ;  they  are  capable  of  very  precise  estima- 
tion. The  moment  these  contracts  were  signed,  being  valid 
and  binding  upon  both  parties,  whatever  value  was  in  them 
belonged  to  the  contractors ;  and  when  by  the  act  of  the  State 
the  contractors  were  deprived  of  that  value,  they  suffered  actual 
damages,  for  which  upon  general  principles  of  law  and  justice 
they  should  receive  indemnity. 

The  State  board  of  audit  was  constituted  by  the  act  chapter 
444  of  the  Laws  of  1876.  By  section  2  of  that  act  the  board 
was  to  hear  all  private  claims  and  accounts  against  the  State 
excepting  such  as  were  required  to  be  heard  by  the  canal  ap- 
praisers, and  to  ^ '  determine  on  the  justice  and  amount  thereof 
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and  to  allow  such  sums  as  it  shall  consider  should  equitably 
be  paid  by  the  State  to  the  claimants."  Under  this  statute, 
without  reference  to  the  general  principles  above  discussed,  it 
cannot  be  doubted  that  it  would  be  the  duty  of  the  board  of 
audit  in  all  cases  to  allow  to  the  claimant  against  the  State 
what  would  be  just  and  equitable,  if  the  claim  were  made 
against  an  individual.  Even  if,  as  contended  for  by  the 
attorney-general,  the  State  would  not  ordinarily  be  liable  for 
prospective  profits  upon  the  same  rule  that  would  make  in- 
dividuals liable,  it  could  be  subjected  to  such  liability  by  an 
act  of  its  legislature ;  and  by  this  act  it  is  clear  that  it  was 
intended  to  allow  to  claimants  against  the  State  the  same 
measure  of  relief  and  justice  as  could  be  awarded  if  the  claim 
were  presented  against  individuals.  The  act  established  a 
court  to  administer  justice  between  the  State  and  its  creditors, 
and  it  cannot  be  supposed  that  the  State  intended  one  measure 
of  justice  for  such  creditors,  while  another  measure  of  justice 
was  administered  in  its  other  courts  in  litigations  between  its 
citizens.  This  award  was,  therefore,  in  any  view  authorized 
by  the  board  of  audit. 

By  the  act  chapter  211  of  the  Laws  of  1881,  an  appeal  was 
authorized  to  the  General  Term,  and  jurisdiction  was  conferred 
apon  that  court  to  decide,  adjudicate  and  determine  the  action 
between  the  claimant  and  the  State  upon  both  the  law  and 
the  facts  "  as  shall  be  equitable  and  just,"  and  thus  the  General 
Term  was  clothed  with  the  same  power  possessed  by  the  board 
of  audit ;  and  who  can  say  that  it  was  not  equitable  and  just 
for  the  General  Term  to  adopt  the  same  measure  of  damages 
between  the  claimant  and  the  State  as  Would  be  applied  in 
litigations  between  individuals  ?  We  cannot  say,  therefore,  that 
there  was  any  error  of  law  in  the  decisions  made  by  the  board 
of  audit  and  the  General  Term. 

We  do  not  understand  that  there  is  any  contention  that  any 
error  was  committed  upon  the  facts.  We  must  take  these 
contracts  as  we  find  them ;  they  may  have  been  extravagant ; 
but  there  is  no  proof  that  they  were,  or  that  they  were  founded 
in  fraud  or  collusion.     No  proof  whatever  was  adduced  on  the 
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pait  of  the  State,  and  the  proof  on  the  part  of  the  claimant 
showed  that  his  damages  were  about  $100,000,  and  it  is  im- 
possible for  us  to  say  that  the  allowance  of  $65,000  was  not 
entirely  just  and  equitable. 

The  judgment  should  be  aflSrmed,  with  costs. 

All  concur,  except  Tkaoy,  J.,  who  took  no  part. 

Judgment  affirmed. 


Fbancis  Swift,  Olaimant,  etc.,  Kespondent,  v.  The  State  of 

New  Yobk,  Appellant. 

The  oommiBsionen  appointed  under  the  act  of  1866  (Chap.  751,  Laws  of 
1866),  "  in  relation  to  qaarantine  in  the  port  of  New  York,"  under  the 
power  given  in  said  act  to  award  the  contract  for  the  work  therein  pro- 
vided  for  to  the  person  who  should  "  offer  to  erect  the  same  for  the  lowest 
sum/'  advertised  for  proposals,  giving  notice  that  the  successful  bidder 
<*  must  furnish  all  the  material  necessary  to  complete  the  entire  work  " 
according  to  the  plans  and  specifications.  Also,  that  if  the  commissioners 
required  any  alterations  in  plans  or  mode  of  construction,  the  value  of  the 
same  must  be  agreed  upon  "  before  such  alteration  is  made."    Claimant 
sent  in  proposals,  stating  that  he  had  examined  the  plans,  specifications 
and  form  of  contract,  and  would  contract  to  build  the  structure  in  the 
manner  and  on  the  conditions  specified  therein,  upon  prices  named  sepa- 
rately for  each  kind  of  work,  the  prices  named  '*  to  cover  the  expense  of 
furnishing  aU  the  necessary  materials  and  labor,  and  the  performance  of 
aU  work  set  forth."    These  proposals  were  accepted    and  a  contract 
entered  into,  by  which  the  advertisement,  proposals,  plans  and  specifica- 
tions were  declared  to  form  part  thereof,  and  claimant  agreed  to  construct 
and  fully  complete  the  work,  the  State  to  pay  therefor  the  sum  of 
$253,491.68,  which  was  stated  to  be  the  aggregate  cost  of  the  construction 
at  the  prices  specified  in  the  proposals,  to  be  paid  in  installments  of 
120,000  each,  on  certificates  of  the  engineer  that  the  work  performed  and 
material  furnished  up  to  the  time  of  giving  the  certificate  amounted  to 
at  least  fifteen  per  cent  more  than  the  amount  of  that  and  prior  install- 
ments, the  last  installment  to  be  paid  when  the  entire  work  was  '*  fully 
completed."    Held,  that  the  contract  provided  for  a  completed  work  at 
the  fixed  sum  named;  the  intent  being  to  prevent  the  necessity  of 
measurements  and  computations  after  it  was  executed  ;  and  that  plaint- 
iffs legal  rights  were  limited  to  the  oontract-price,  save  as  to  alterations 
provided  for. 
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The  contract  authorized  alterations  to  be  made,  and  it  was  provided  that  "  if 
euch  alterations  increase  the  amount  of  the  work,  such  increase  shall  be 
paid  for  only  according  to  the  quantity  actually  done  and  at  the  prices 
fixed  in  such  proposal  for  similar  work/'  to  be  determined  by  the  engineer ; 
after  the  completion  of  the  work,  the  engineer  gave  a  certificate  of  that 
fact,  also  stating  that  certain  alterations  had  been  made,  which  increased 
the  amount  of  work  in  the  sum  of  $12,851.77.  Plaintiff,  knowing  the 
contents  of  the  certificate,  received  by  virtue  thereof  the  balance  unpaid 
of  the  sum  specified  in  the  contract,  and  the  sum  specified  in  the  certifi. 
cate  for  the  additional  work,  giving  a  receipt,  stating  that  it  was  "  in 
payment  of  the  balance  due  him.''  Plaintiff  presented  a  claim  to  the 
board  of  audit  for  a  further  sum  which  was  allowed.  There  was  no 
claim  or  evidence  of  error  or  mistake  on  the  part  of  claimant  in  giv- 
ing the  receipt.  On  appeal  as  authorized  by  the  act  of  1881  (Chap.  211, 
Laws  of  1881 ),  Tield,  that  the  claimant  was  not  entitled  to  a  further  sum 
under  or  by  virtue  of  the  contract ;  that  the  adjustment  by  the  engineer 
with  the  knowledge  of  the  claimant  and  the  receipt  by  him  as  a  final  pay- 
ment concluded  him  from  making  a  further  demand  against  the  State  ; 
also,  that  there  was  no  moral  consideration  upon  which  the  claim  could 
be  based. 

The  State  engineer  and  surveyor  was  required  by  resolution  of  the  legis- 
lature to  make  a  survey  and  estimate  of  the  amount  of  work  done  under 
the  contract ;  said  engineer  made  a  report,  stating  in  substance,  that  his 
deputy  had  made  the  survey  and  estimate  required.  The  deputy  testified 
that  in  making  measurements  to  distinguish  between  work  done  under 
this  contract  and  a  subsequent  contract  relating  to  the  same  matter,  he 
received  his  data  entirely  from  one  H.  and  that  the  computation  was  not 
based  upon  exact  measurements ;  it  appeared  that  it  was  impossible 
to  distinguish  between  the  work  done  under  the  two  contracts.  Upon 
this  estimate  and  information  received  from  others,  the  engineer  reported 
the  work  done  by  claimant,  at  the  prices  specified,  amounted  to  $30,875.12 
in  excess  of  what  he  had  received.  The  claim  and  allowance  was  for  this 
excess.  Held,  that  the  question  before  the  board  was  to  be  determined 
upon  common-law  evidence  ;  that  the  report  of  the  engineer  was  no  evi- 
dence, and  there  was  nothing  to  sustain  the  allowance.  (State  Const  art. 
3.  §§  19. 24.) 

Smfl  V.  TTie  State  (26  Hun,  508),  reversed. 

(Argued  April  14, 1882  ;  decided  April  25  1882.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Su- 
preme Court  in  the  second  judicial  department  entered  upon 
an  order  made  February  13,  1882,  which  aflirmed  an  award  of 
the  State  board  of  audit,  in  favor  of  Francis  Swift,  for  $39,- 
375.12.   (Reported  below,  26  Hun,  508.) 
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The  claim  presented  to  the  board  of  audit  alleged  "  that  in 
or  about  the  month  of  August,  1868,  he,  said  claimant,  made 
and  entered  into  a  contract  with  the  State  of  New  York  for  the 
erection,  on  the  west  bank  in  the  lower  bay  of  New  York,  of 
a  structure  for  quarantine  purposes,  under  and  in  pursuance  of 
the  act  of  the  legislature  of  the  State  of  New  York,  entitled  "  An 
act  in  relation  to  quarantine  in  the  port  of  New  York,  and  pro- 
viding for  the  construction  of  the  permanent  quarantine  estab- 
lishment," passed  April  21,  1866  (chap.  751  of  the  Laws  of 
1866). 

That  all  and  singular  the  conditions  precedent  in  and  by  said 
act  provided  were,  as  this  claimant  is  informed  and  believes, 
and  upon  his  information  and  belief  avers,  duly  performed  and 
complied  with,"     *     *    * 

"  That  he  proceeded  with  the  work  under  said  contract  dili- 
gently and  in  good  faith,  and  in  all  things  duly  performed  the 
same,  and  all  the  covenants  and  agreements  therein,  on  his  part 
expressed,  duly  kept  and  fulfilled. 

"  And  the  statement  of  the  claimant  further  shows :  That  from 
natural  causes,  against  or  for  which  human  foresight  was  unable 
to  provide,  there  was  necessarily,  and  without  any  fault  of 
claimant,  consumed  in  and  about  the  erection  of  said  structure 
a  larger  quantity  of  materials  than  had  been  provided  for  in  the 
original  estimates. 

^^  That  aU  such  additional  consumption  of  materials  was  made 
under  the  immediate  direction  and  superintendence  and  pursu- 
ant to  the  directions  of  the  engineer  of  the  State,  in  charge  of 
said  work. 

"  That  the  entire  structure  was  completed  on  or  about  the  1st 
day  of  January,  1871,  and  the  State  accepted  same,  and  entered 
into  occupancy  thereof  on  or  about  said  day,  and  is  now,  and 
ever  since  the  said  last-mentioned  day  has  remained  in  occu- 
pancy thereof. 

"That  on  the  7th  day  of  May,  1872,  the  honorable  the 
assembly  of  this  State  passed  the  following  resolution  : 

"  ^  Hesohedf  That  the  State  engineer  and  surveyor  be,  and  he 
is  hereby  required  to  make  a  survey  and  estimate  of  the  num- 
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ber  of  cubic  yards  of  crib-work,  stone,  sand  and  other  materials 
boilt,  filled  in,  and  furnished  in  the  construction  of  Quarantine 
island  No.  2,  in  the  lower  bay  of  New  York,  under  contract  of 
August  10,  1868,  between  the  quarantine  contracting  board 
and  Francis  Swift,  and  report  the  same  to  the  assembly. 

'^  That  in  pursuance  of  said  resolution,  the  then  State  engineer 
and  surveyor  made  the  survey  and  estimate  therein  required, 
and  made  the  report  thereof  to  the  assembly.    *    *    * 

"  That  the  total  amount  which  this  claimant,  according  to  the 
report  of  said  State  engineer  and  surveyor,  became  entitled  to 
receive  from  the  said  State,  for  and  on  account  of  the  erection 
of  the  said  structure,  was  $304,218.57. 

'^  That  upon  account  of  such  sum  there  has  been  paid  this 
claimant,  by  the  State,  the  sum  of  $264,843.45,  and  there  now 
remains  legally  and  equitably  due  the  claimant  from  the  State, 
in  the  premises,  over  and  above  all  payments  and  ofiEsets,  the 
just  and  full  sum  of  $39,875.12,  with  interest  from  the  1st  day 
of  January,  1871. '' 

The  material  portions  of  the  contract  and  the  facts  are  sub- 
stantially set  forth  in  the  opinion. 

LesUe  W.  HusseUj  attorney-general,  for  appellant.  The  board 
of  audit  erred  in  admitting  in  evidence  the  report  of  the  State 
engineer  and  surveyor,  made  in  pursuance  of  the  resolution  of 
the  assembly  in  1872,  against  the  objection  of  the  attorney-gen- 
eral {Seavey  v.  Seavey,  37  N.  H.  125.)  The  estimate  made 
up  was  without  authority,  and  of  no  force  whatever  as  evi- 
dence of  the  liability  against  the  State  upon  a  trial  conducted 
upon  principles  of  the  conmion  law.  {B^d  of  Water  Commrs. 
V.  L(Mising^^6  N.  T.  10.)  There  was  an  acceptance  and  settle- 
ment as  to  extra  compensation  within  the  rules  pertaining  to  such 
cases,  binding  upon  both  parties,  and  neither  can  the  State  re- 
cover it  back  nor  can  the  claimant  recover  a  sum  beyond  that 
amount.  {Herriclc  v.  AmeSy  1  Keyes,  190 ;  Mclntyre  v.  Wa/r- 
ren^  3  id.  185.)  The  furnishing  of  more  material  than  was  con- 
templated does  not  give  the  contractor  the  right  to  claim  extra 
compensation,  but  the  same  comes  within  the  aggregate  price 
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of  the  original  contract.     (Callyer  v.  Collins j  17  Abb,  Pr. 
467.) 

Wm,  If,  Dykman  for  respondent.  In  this  court  this  "  ap- 
peal shall  be  governed  by  all  the  rules  and  practice  now  regu- 
lating appeals  to  the  Court  of  Appeals.  (Laws  of  1881,  chap. 
211,  §  3 ;  Field  v.  Mv/nson,  47  N.  Y.  221 ;  Vermilyea  v. 
PalmeVy  52  id.  476.)  The  report  of  the  State  engineer  to  the 
assembly  was  competent.  It  is  at  least  prima  facie  proof  of 
its  assertion.  (Code  of  Civil  Procedure,  §  933 ;  1  Greenleaf 
on  Evidence,  §§  482-3,  491 ;  Milea  v.  Stevens,  3  Penn.  St.  41 ; 
People  V.  Denison,  17  Wend.  312 ;  Ourno  v.  Janis^  6  Mo.  330 ; 
3  Cold.  [Penn.]  306 ;  Hayward  v.  Bath,  38  N.  H.  179  ;  Sea- 
vey  V.  Seamey,  37  id.  125.)  Respondent's  recovery  is  not  re- 
pugnant to  the  Constitution.  (Eleport  of  Committee  on  Pow- 
ers of  Legislature,  Proceedings  and  Debates,  vol.  2,  p.  1173 ; 
People  V.  Dennison,  8  Abb.  N.  C.  133.)  The  Constitution 
created  a  forum  wherein  the  subject  could  establish  that 
morally  the  sovereign  ought  to  allow  his  claim.  (Laws  of 
1876,  chap.  444;  Proceedings  and  Debates,  Convention  1869; 
Remarks  of  Mr.  Kernan,  vol.  2,  p.  1340.)  The  determination 
of  the  State  board  is  "  final,"  unless  appealed  from,  and  the 
appeal  is  to  the  courts.  (Laws  of  1881,  chap.  211,  §  2 ;  Pro- 
ceedings and  Debates,  Convention  1867,  vol.  2,  p.  1173.) 

Danforth,  J.  We  think  this  appeal  was  well  taken.  The 
subject-matter  of  the  claim  submitted  to  the  board  of  audit 
was  materials  furnished  and  work  done  by  the  claimant  in  the 
erection  of  a  certain  structure  on  the  west  bank  in  the  lower 
bay  of  New  York,  to  be  used  for  quarantine  purposes.  Its 
erection  was  authorized  by  the  legislature  in  1866.  (Chap.  751, 
Laws  of  1866.)  By  that  act  commissioners  were  appointed, 
whose  duty  it  was,  among  other  things,  to  prepare  specifica- 
tions of  the  work  and  materials  necessary  for  the  erection  of 
the  stiTicture,  make  an  accurate  estimate  of  the  entire  expense 
(§  3),  advertise  for  proposals  for  its  construction,  and  award 
the  contract  to  the  person  who  should  "  offer  to  erect  the  same 
for  the  lowest  sum,"  and  give  security  for  the  faithful  and  com- 
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plete  performance  of  the  contract.  They  accordingly  appointed 
an  engineer  (Bitch),  adopted  plans  and  specifications,  showing  * 
with  the  greatest  detail  the  particulars  of  the  dimensions,  the 
arrangement  and  mode  of  construction  for  every  portion  of  the 
desired  work,  and  notified  persons  seeking  the  contract  that  the 
successful  bidder  must  '^furnish  all  the  material  and  labor 
necessary  to  complete  the  entire  works  as  described  in  the 
specification  and  shown  in  the  plans."  It  was  also  provided 
that  if  the  board  of  commissioners  should  require  any  alterar 
tions  to  be  made  in  the  plans  or  mode  of  construction  during 
the  progress  of  the  construction  of  the  works,  it  must  not  be 
made  without  an  order  from  the  engineer,  and  the  value  of 
the  same  must  be  agreed  upon  "  before  such  alteration  is  made." 
It  was  required  that  the  price  should  be  aflSxed  to  each  sepa- 
rate portion  or  item  of  the  work,  in  the  manner  stated  in  the 
specifications.  As  the  work  when  completed  would  constitute 
the  exterior  walls  of  an  artificial  island,  it  was  required  to  be 
crib  work,  built  in  blocks,  in  part  sunk  to  a  designated  line,  and 
to  te  fiUed  up  to  the  top  with  stone  at  the  time  they  were  sunk. 
Upon  these,  other  cribs  were  to  be  placed,  and  so  a  continuous 
wall  erected.  Each  crib  was  required  to  be  filled  to  within  six 
inches  of  the  top  with  stone,  the  space  inside  the  wall  to  be 
filled  with  sand ;  and  the  exterior  was  to  be  protected  with 
"  rip-rap,"  or  stone  arranged  as  stated  in  the  specification.  So 
much  is  important  as  bearing  npon  the  claim  before  ns. 

The  claimant  responded  to  the  advertisement  in  writing, 
stating  that  he  had  examined  the  specifications  and  form  of  con- 
tract, the  locality  in  which  the  work  was  to  be  constructed,  and 
the  plans  of  the  same,  and  that  he  would  "  contract  to  build 
the  structure  therein  mentioned  of  the  dimensions,  in  the  man- 
ner, and  on  the  conditions  required  by  the  specifications  and 
form  of  contract  annexed  "  thereto,  upon  prices  named  sepa- 
rately for  each  kind  of  material,  adding,  "  the  prices  above 
named  are  to  cover  the  expense  of  furnishing  all  the  necessary 
materials  and  labor,  and  the  performance  of  all  work  set  forth 
in  the  agreement  and  specifications."  His  proposition  was  ac- 
cepted and  the  agreement  referred  to  executed  by  the  con- 
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tractor  and  the  commissioners  on  the  19th  of  August,  1868. 
Its  preamble  narrates  the  act  of  1866,  the  advertisement  for 
proposals,  the  proposals,  which  are  declared  to  be  annexed  to 
the  contract  and  to  form  part  of  it,  the  award  of  the  contract 
to  the  claimant,  and  thereupon,  he  agrees,  in  consideration  of 
the  sum  agreed  to  be  paid  to  him  by  the  State,  ^^  that  he  will 
provide  all  the  necessary  materials  and  labor  for,  and  erect, 
construct  and  complete  "  the  said  structure  "  according  to  the 
plans  and  specifications  therefor  prepared  by "  said  Ritch  — 
referring  to  them  by  date  and  place  of  filing  —  "  and  which," 
he  says,  ^^  are  to  be  taken  as  a  part  of  this  agreement  as  if  spe- 
cificjdly  incorporated  therein."  It  provides  that  the  structure 
shall  be  erected  under  the  direction  of  an  engineer  selected  by 
the  State,  and  ^'  be  fully  completed  according  to  said  plans  and 
specifications  "  at  a  time  named. 

The  State,  on  its  part,  agrees  that  if  the  contractor  performs 
on  his  part,  it  "  will  pay  to  him  the  sum  of  $252,491.68," 
^^  being,"  in  the  language  of  the  contract,  "  the  aggregate  cost 
of  the  construction  of  the  structure  at  the  prices  specified  in 
said  proposals,"  to  be  paid  by  installments  of  $20,000,  upon 
the  certificate  of  the  engineer  that  the  work  performed  and 
the  material  furnished  up  to  the  time  the  certificate  is  given, 
has  been  performed  according  to  the  plans  and  specifications, 
and  materials  furnished  at  least  fifteen  per  cent  in  excess  of 
the  amount  of  the  respective  installments,  and  the  last  install- 
ment shall  be  paid  when  the  said  engineer  shall  certify  that 
the  said  exterior  wall  and  foundation  have  been  in  all  respects 
fully  completed  according  to  the  terms  of  the  contract. 

These  stipulations  furnish  a  persuasive  guide  to  the  intention 
of  the  parties.  The  installment  is  a  som  named,  and  not 
graduated  by  the  amount  of  work  done  or  materials  furnished ; 
but  the  payment  is  not  to  be  made  until  the  cost  of  work  and 
materials  furnished  exceeds  the  installments  by  at  least  fifteen 
per  cent,  no  matter  how  much  more  the  excess ;  and  the  last 
installment  is  to  be  paid,  not  according  to  the  cost  of  work  or 
materials  furnished  —  it  has  no  reference  to  that  —  but  when 
the  work  shall  have  been  in  all  respects  "  fully  completed." 
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It  is  evident  from  all  the  provisions  above  referred  to  that 
the  purpose  of  the  parties  was  to  provide  for  a  completed  work 
at  a  sum  named,  and  to  prevent  the  necessity  of  measurements 
and  computations  after  the  contract  was  executed,  by  requiring 
the  contractor  to  inspect,  at  the  beginning,  plans  and  specifica- 
tions of  the  entire  work,  and  adjust  his  price  accordingly.  If 
this  precaution  required  justification,  its  wisdom  would  appear 
by  reading  the  evidence  given  to  the  board  of  audit  by  wit- 
nesses who  came  after  the  contractor,  and  whose  conjectures, 
judgments  and  opinions  indicate  the  difficulty,  if  not  the  im- 
possibility, of  furnishing  satisfactory  testimony  by  measure- 
ments, after  the  fact,  of  materials  really  furnished.  Of  the  two 
methods  —  estimates  before  the  work,  and  conjectures  after  — 
the  parties  chose  the  former.  It  was  fair  to  do  so.  Moreover, 
as  it  is  plain  from  the  words  of  the  contract  already  quoted 
that  this  was  the  understanding  of  the  contractor,  so  it  further 
appears  from  other  provisions  of  the  same  instrument,  requiring 
the  work  under  the  specifications  to  be  done  to  the  satisfaction 
of  the  engineer,  the  materials  to  be  subject  to  his  inspection 
and  rejection,  and  the  contractor  "  to  complete  any  of  the  pro- 
visions of  said  specifications  according  to  his  directions  and 
explanations." 

A  complete  work  was  embraced  within  the  plans,  proposals 
and  specifications,  and  nothing  less  was  contemplated  by  the 
statute,  which  required  a  fixed  sum  as  the  price  of  construc- 
tion. Experience  gained  during  the  construction  might 
require  changes,  and  for  those,  provision  was  made,  not 
only  as  we  have  already  seen,  by  the  specifications,  but  also 
by  the  contract.  Its  ninth  article  declares  "  that  if  the  State, 
or  its  engineer,  shall,  during  the  progress  of  the  work,  deem  it 
necessary  to  make  any  alteration  in  the  plan  or  mode  of  con- 
struction, they  shall  have  power  to  make  the  same  *  *  * 
and  if  such  alterations  increase  the  amount  of  the  work,  such 
increase  shall  be  paid  for  only  according  to  the  quantity  ac- 
tually done  and  at  the  price  fixed  in  such  proposals  for  similar 
work  under  this  contract." 

It  thus  appears  that  the  scheme  involved,  first,  a  work  exe- 
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cuted  according  to  plans  and  specifications,  at  a  fixed  price ; 
second,  extra  or  additional  work  and  materials  if  made  neces- 
sary by  changes  in  the  contract  plan,  to  be  paid  for  at  prices 
already  ascertained.  Both  parts  of  this  scheme  are  covered  or 
provided  for  by  the  contract.  Work  went  on  under  it  to  a 
conclusion ;  the  structure  was  finished.  On  the  28th  of  Decem- 
ber, 1870,  the  contractor  obtained  from  the  engineer  (Ritch)  a 
writing  which  contains,  we  think,  a  full  and  satisfactory  answer 
to  the  claim  now  made.  Referring  to  the  statute  (Laws  of 
1866,  chap.  751,  supra),  the  engineer  certifies  that  Swift,  the 
contractor,  "has  completed  the  structure  agreed  to  be  con- 
structed by  him  by  his  contract  bearing  date,  August  18,  1868." 
He  then  states  that  soon  after  the  commencement  of  the  work, 
a  portion  of  the  fabric  was  displaced  and  carried  away ;  that  in 
consequence  thereof  it  became  necessary  to  change  the  plan  of 
the  structure,  at  the  base,  and  that  pursuant  to  the  provisions 
of  the  ninth  article  of  said  contract,  he  did  thereupon  change 
the  same,  and  deemed  it  necessary  in  the  progress  of  the  work 
to  further  change  the  plan  of  the  structure  in  a  manner  which 
he  specifies,  and  then  says,  "  by  such  changes  the  contractor  was 
obliged  to  perform  labor  and  furnish  materials  to  a  considerable 
amount  over  and  above  what  he  would  have  been  required  to 
perform  and  furnish  had  said  work  been  constructed  wholly  in 
accordance  with  the  original  plan  and  specifications  referred 
to  in  said  contract ;  that  said  contractor  has  now  fully  completed 
his  contract  according  to  said  plans  and  specifications  as  thus 
modified,  and  that  the  work  performed,  and  the  materials  fur- 
nished, in  all  respects,  conformed  to  said  modified  plan  and  said 
specifications ;  that  from  meaav/reinenta  made  hy  me  during 
the  progress  of  the  work  and  since  its  completion,  I  have  ascer- 
tained the  quaMity  of  materials  furnished  and  the  amount  of 
labor  performed  in  excess  of  what  would  have  been  required 
had  no  changes  been  made  in  said  plan,  and  I  have  computed 
the  amoimt  which  the  said  contractor  is  eijtitled  to  receive  for 
said  extra  work  and  materials,  according  to  the  provisions  of 
said  ninth  article,  and  the  same  amounts  to  the  sum  of 
$12,351.77.      I  do  therefore  certify  that  in  my  judgment  the 
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said  contractor  is  now  entitled  to  receive  the  balance  dne  him 
upon  the  original  contract-price  of  said  work,  and  also  said 
sum  of  $12,361.77  for  said  extra  work  and  materials." 

It  is  not  only  apparent  that  the  contractor  was  a  party  to 
this  certificate,  knowing  its  entire  contents  but  there  are  pro- 
yifiions  in  the  agreement  which  show  that  he  must  have  been 
an  active  as  well  as  a  silent  witness  to  its  correctness.  By  one 
of  the  articles  of  the  agreement,  he  was  required  to  give  his 
personal  attention  to  the  faithful  prosecution  of  the  work,  and 
by  another  it  is  declared  that  before  he  should  be  entitled  to 
receive  either  of  the  installments,  or  any  payment,  he  must 
produce  to  the  engineer  satisfactory  evidence  that  all  persons 
who  had  done  work,  or  furnished  materials  under  the  agreement 
had  been  fully  paid.  The  fact  of  such  information  need  not 
be  dwelt  upon,  for  neither  mistake  nor  ignorance  is  pretended. 

On  the  strength  of  the  certificate  he  received  from  the  board 
of  commissioners  a  draft,  dated  December  30,  1870,  payable 
to  his  own  order,  addressed  to  the  comptroller  of  the  State,  for 
the  sum  of  $44,843,45, "  in  payment,"  as  the  recital  is,  "  of  the 
balance  due  him "  upon  his  contract  for  the  erection  of  the 
structure  in  question.  It  was  accompanied  by  a  certificate 
signed  by  the  president  of  the  board,  and  addressed  to  the 
comptroller,  certifying  ^'  that  the  amount  of  the  annexed  draft  is 
to  be  applied  to  the  payment  of  the  said  balance,"  according 
to  the  terms  of  his  contract  aforesaid,  and  that  the  said  draft  is 
given  upon  the  certificate  of  the  engineer,  above  referred  to. 
The  draft  and  the  two  certificates  were  attached  together,  and 
the  contractor,  or  his  indorsee,  presented  the  same  for  payment 
and  received  it  as  early  at  least  as  the  11th  of  Januaiy,  1871, 
for  on  that  day  the  draft  indorsed  by  Swift,  and  the  accom- 
panying certificates  were  surrendered  to  the  comptroller.  It 
furtiier  appears  from  the  contractor's  verified  statement  of 
claim  presented  to  the  board  of  audit  that  he  admits  the  receipt 
from  the  State  of  the  sum  of  $264,843.45,  on  account  of  the 
erection  of  the  structure,  and  as  this  sum  equals  the  contract- 
price  of  $252,491.68,  and  the  sum  of  $12,351.77  allowed  for 
extra  work,  it  may  be  implied  that  it  is  made  up  of  those  two 
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sums.  It  is,  therefore,  very  difficult  to  see  how  any  claim  could 
be  sustained  for  a  further  sum  on  account  of  the  matters  re- 
ferred to  in  the  contract. 

But,  nevertheless,  the  claimant  has  been  allowed  the  further 
sum  of  $39,375.12.  What  is  his  case  ?  It  is  obvious  from  his 
statement  of  it  that  the  work  and  materials  for  which  he  asks 
payment  came  under  the  agreement.  He  recites  the  contract 
and  makes  it  part  of  his  statement.  Then  he  avers,  "  that  he 
proceeded  with  the  work  under  said  contract  diligently  and  in 
good  faith,  and  in  all  things  duly  performed  the  same,  and  all 
the  covenants  and  agreements  therein,  on  his  part  expressed, 
duly  kept  and  fulfilled ; "  and  further,  "  that  from  natural 
causes,  against  or  for  which  human  foresight  was  unable  to 
provide,  there  was  necessarily,  and  without  any  fault  of  claim- 
ant,  consumed  in  and  about  the  erection  of  said  structure  a 
larger  quantity  of  materials  than  had  been  provided  for  in  the 
original  estimates ;  that  all  such  additional  consumption  of  ma- 
terials was  made  under  the  immediate  direction  and  superin- 
tendence, and  pursuant  to  the  directions  of  the  engineer  of  the 
State,  in  charge  of  said  work ;  that  the  entire  structure  was 
completed  on  or  about  the  1st  day  of  January,  1871,  and  the 
State  accepted  same,  and  entered  into  occupancy  thereof  on  or 
about  said  day,  and  is  now,  and  ever  since  the  said  last-men- 
tioned day  has  remained  in  occupancy  thereof." 

It  seems  plain,  from  the  facts  already  stated,  that  there  can 
be  no  merits  in  such  a  claim.  The  contract  provided  for  a  com- 
pleted work  at  a  fixed  price,  and  for  extra  work  and  materials 
made  necessary  by  the  very  causes  which  in  this  statement  are 
put  forth  as  the  reason  for  departing  from  its  limitations.  It 
also  provided  for  a  determination  by  the  engineer  in  charge  as 
to  the  extra  work  and  materials  necessary ;  and  his  adjustment 
made  with  the  knowledge  of  the  claimant  of  the  amount  of 
extra  work  and  materials  and  the  sum  due  therefor,  and  the 
receipt  of  that  sum  by  the  claimant  as  a  final  payment  of  his  ac- 
count concludes  him  from  making  any  further  demand  against 
the  State.  It  is  not  necessary  to  deny  that  such  a  transaction 
might  be  open  to  explanation,  and  that  as  between  individuals, 
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80  against  the  State,  an  error  or  mistake  could  be  alleged  as 
ground  for  opening  the  settlement.  But  nothing  of  that  kind 
is  pretended,  and  full  legal  effect  must  be  given  to  it,  and  the 
adjustment  between  the  parties  be  deemed  final. 

The  learned  counsel  for  the  respondent,  however,  contends 
that  the  claim  can  stand  upon  the  moral  consideration  growing 
out  of  the  fact  that  the  State  received  more  than  it  has  paid  for. 
In  this  is  error,  both  of  fact  and  law.  Fi/rst^  he  claims  that 
the  engineer  in  charge  changed  the  plan  and  thereby  increased 
the  quantities  of  materials  and  work.  This  is  conceded ;  but 
he  further  assumes  that  the  increased  quantities  ^^  put  in  place 
under  the  supervision  of  the  engineer  entitled  the  contractor 
to  $39,375.12  in  addition  to  the  sum  of  $12,351.77.  Of  this 
there  is  no  evidence.  Indeed  the  claimant  seems  to  have  in- 
tentionally avoided  such  an  allegation.  Instead  of  showing  by 
his  own  averment  or  by  his  own  testimony  the  fact  which,  if 
it  existed,  must  have  been  for  reasons  already  stated  within  his 
own  knowledge,  he  refers  to  the  report  of  W.  B.  Taylor,  the 
State  engineer,  in  office  in  1873,  and  says,  "  according  to  that 
he  became  entitled  to  receive,  on  account  of  the  erection  of  the 
structure,  $304,218.57,"  that  he  received  in  all  only  $264,843.- 
45,  and  claims  the  difference  between  these  sums,  viz.,  $39,- 
375.12,  not,  therefore,  on  account  of  extras,  but  the  entire 
contract. 

Yet  the  report  of  the  engineer  to  which  he  refers  is,  neither 
as  evidence  or  information,  of  the  least  value.  He  was  "  re- 
quired by  resolution  of  the  assembly  to  make  a  survey  and  es- 
timate of  the  number  of  cubic  yards  of  crib  work,  stone,  sand 
and  other  materials  buHt,  fiUed  in  and  furnished  in  the  con- 
struction "  of  the  work,  under  contract  of  August,  1868.  It 
appears  that  the  duty  enjoined  upon  him  was  not  performed  in 
person,  and  his  answer  to  the  inquiry  is,  by  its  very  terms,  the 
result  of  information  communicated  to  him  by  others.  He  says, 
''I  visited  the  island,  examined  the  work,  and  instructed  my 
deputy,  John  A.  Cooper,  who  accompanied  me,  to  make  the 
necessary  survey  and  estimate."  The  report  states,  '^during 
the  progress  of  construction  repeated  delays  and  damages  were 
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sustained  by  the  contractor,  and  consequently  much  vary- 
ing testimony  as  to  the  nature  and  extent  of  his  claims  was  pre- 
sented for  consideration." 

It  is  obvious  that  no  part  of  this  declaration  was  called  for 
by  the  inquiry ;  but  the  report  itself,  based  as  it  is  upon  in- 
formation derived  from  others  and  upon  an  estimate  not  made 
by  the  engineer  in  person,  could  under  no  circumstances  be 
considered  as  evidence  of  any  fact  therein  stated.  Nor  was  it 
intended  to  be  the  basis  of  any  legal  claim  ;  before  the  board 
of  audit  the  claimant  was  himself  a  witness ;  he  proved  the 
execution  of  the  contract^  established  the  fact  that  the  State 
took  possession  of  the  structure  in  January,  1871,  and  con- 
tinued in  possession.  He  goes  no  further ;  speaks  neither  of 
the  quantity  of  materials  required  by  the  contract,  or  furnished 
in  the  execution  of  the  work  described  in  it,  nor  of  any  extra 
materials  furnished.     Upon  both  questions  he  is  silent. 

In  his  behalf,  however,  was  examined  John  A.  Cooper  and 
Charles  E.  Haswell.  Cooper  was  deputy  State  engineer  from 
the  1st  of  January,  1873,  until  the  1st  of  January,  1874.  He 
testifies  that  he  went  with  Taylor  to  the  island,  with  the  assistance 
of  Haswell,  made  measurements,  received  his  data  entirely 
from  Haswell,  for  the  purpose  of  distinguishing  between  work 
performed  under  the  contract,  and  a  subsequent  contract  re- 
lating to  the  same  matter.  He  says,  ''upon  those  measure- 
ments the  report  of  Taylor  was  made."  He  is  asked  by  the 
claimant's  counsel  this  question,  "  I  wish  you  would  state 
whether  that  report  of  the  State  engineer  upon  the  basis  of  your 
measurement  was  a  fair  and  faithful  computation  of  the 
quantities  that  had  been  put  upon  the  island  by  Swift?" 
Answers.  "  Yes  ;  as  mathematically  correct  as  I  could  make  it." 
It  appears  from  his  testimony  that  the  State  engineer  was 
not  present  at  any  time  while  measurements  were  being  taken. 
Changes  at  that  time  had  occurred  in  the  structure  through 
settlement,  and  the  extent  of  these  changes  he  got  at  approxi- 
mately. When  asked  how  near  to  accuracy  he  could  come, 
replies,  "  It  depends  upon  the  ability  to  approximate ;  some 
men  could  not  approximate  within  a  hundred  feet,  and  it 
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depends  upon  training  —  it  is  a  question  of  training  altogether." 
Asked,  "  I  want  to  find  oat  how  near  it  was  so  as  to  be  a  basis 
of  measurement  t "  Answers,  "  you  have  to  use  the  best  of 
your  judgment  backed  by  the  best  of  your  experience  in  the 
case."  Asked,  "  tell  us  how  you  got  at  it  to  tell  the  amount  the 
structure  had  settled  ? "  Answers,  "  by  taking  these  different 
datas  and  using  my  judgment  as  to  how  much  the  island  had 
settled  at  different  places,  I  can  approximate  within  five  per 
cent  of  any  thing."  Asked,  "  then  the  result  you  arrived  at 
was  not  based  upon  computation  (Jf  exact  measurement  ?  " 
Answers,  "  no,  it  could  not  be."  Asked,  "  then  you  had  to 
speculate  somewhat?"  Answers,  "more  or  less."  Asked,  "  did 
you  make  up  the  report  ? "  Answers,  "  no,  sir ;  Mr.  Taylor 
did."  Asked,  '^  you  furnished  him  with  the  basis  ? "  Answers, 
"  no,  sir ;  he  overlooked  my  work  ;  these  plans  and  computations 
were  made  in  Albany."  Asked,  "  did  you  examine  any  wit- 
nesses ? "  Answers,  "  no,  •  sir."  Asked,  "  did  you  take  any 
testimony  down  there  ?"  Answers,  "not  under  oath."  Asked, 
*'  did  you  take  any  not  under  oath  ? "  Answers,  "  yes,  sir." 
Asked,  "  whom  did  you  examine  ? "  Answere,  "  different  ones 
connected  with  it;  I  had  to  take  conflicting  statements  in 
regard  to  it."  Asked,  "  who  were  the  different  persons  you 
examined?"  Answers,  "parties  connected  with  the  work." 
Asked,  "  you  made  allowance  for  settling  ? "  Answers,  "  yes." 
Asked,  "  you  made  that  upon  what  you  call  just  and  equitable 
principles  ? "  Answers,  "  as  near  as  I  could  bring  them  ;  T  had 
a  consultation  with  the  State  engineer  with  reference  to  it ;  the 
State  engineer's  decision  controlled  mine ;  we  thought  with  all 
the  evidence  I  could  get,  that  that  would  be  a  just  and  equitable 
arrangement  to  allow  a  settlement  of  two  courses."  Asked, 
"  you  examined  parties  in  the  way  of  witnesses,  but  they  were 
not  sworn?"  Answers,  "yes." 

Mr.  Haswell  testifies  that  in  February  or  March,  1871,  he 
was  appointed  by  the  quarantine  commissioners  an  engineer 
and  architect  in  charge  of  the  work  ;  that  Swift  was  then  in 
the  process  of  fulfilling  a  later  contract  of  1870,  for  additional 
stone.  Prior  to  that  time  he  had  filled  the  contract  of  1868. 
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He  recollects  Cooper,  the  preceding  witness,  making  measure- 
ments and  that  he  pointed  out  to  him  what  quantities  of  stone 
delivered  under  the  contract  of  1870  were  to  be  taken  out  from 
the  measurements.  He  says,  he  never  computed  data  and  de- 
tails of  the  measurements,  but  these  computations  were  correctly 
and  scientifically  made. 

The  witness  shows  that  it  was  impossible  to  distinguish  be- 
tween stone  furnished  under  tlie  two  contracts ;  but  being 
asked  if  he  could  tell  the  difference  approximately,  answered, 
"  I  could  tell  it  sufficiently  to  satisfy  my  sense  of  duty."  Being 
asked  by  counsel  to  state  what  portion  was  under  water  as 
near  as  he  could  guess  at  it,  answered,  "  I  cannot  give  you  an 
estimate  of  it  here,  but  I  can  give  you  a  diagram  to  show  you 
how  it  was  got  at."  Asked,  "you  made  no  computation 
yourself  that  went  into  the  report  ?  "  Answered,  "no,  sir;  I 
was  not  called  upon  to  do  it." 

Now  it  is  impossible  to  say  that  the  testimony  of  this  wit- 
ness either  verifies  the  report  submitted  by  the  State  engineer, 
or  contains  material  from  which  an  award  could  be  made. 

The  question  before  the  board  of  audit  was  to  be  answered 
by  them  upon  common-law  evidence,  and  according  to  rules  of 
law  which  would  have  been  applicable  to  the  adjustment  of  a 
similar  claim  arising  between  individuals.  Only  in  this  way 
could  it  comply  with  the  duty  imposed  by  statute,  "  to  ad- 
minister oaths  and  take  testimony  in  relation  thereto,*'  and  so 
"  determine  the  justice  and  amount "  of  the  alleged  claim. 
(Laws  of  1876,  chap.  4AA: ;  Laws  of  1881,  chap.  211,  §  3),  that 
it  might  "be  audited  or  allowed  according  to  law."  Such 
claims  only  as  had  been  so  dealt  with  could  be  paid  or  allowed 
by  the  legislature.  (Constitution,  art.  3,  §§  19, 24,  as  amended 
in  1874.)  There  is  here  neither  legal  evidence  to  sustain  the 
claim,  nor  moral  considerations  which  might  make  its  de- 
nial an  apparent  hardship,  and  on  the  other  hand  there  is  a  de- 
fense, both  in  law  and  equity,  to  the  benefit  of  which  the  State 
is  entitled. 

The  judgment  appealed  from  should,  therefore,  be  reversed, 
and  although  we  discover  no  ground  on  which  the  claimant 
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can  recover  upon  the  case  presented  by  Hm,  we  grant  a  new 
hearing  before  the  board  of  audit  in  accordance  with  our 
practice  on  appeals  from  other  tribunals.  (Laws  of  1881,  chap. 

211.) 
Judgment  reversed  and  new  hearing  ordered,  with  costs  to 

abide  the  event. 

All  concur,  except  Eapallo,  J.,  not  voting ; .  Andrews,  Ch. 
J.,  concurring  in  result 

Judgment  reversed. 


In  the  Matter  of  the  Petition  of  Stephen  TTpson  to  Vacate  an 

Assessment. 

The  omission  to  file  a  map  in  accordance  with  the  provision  of  the  act  of 
1870  (§  2,  chap.  626,  Laws  of  1870),  requiring  the  department  of  public 
parks  in  the  city  of  New  York  to  cause  to  be  made  maps  and  plans  of 
the  streets  laid  out,  altered,  etc.,  is  not  a  substantial  or  yital  error  ren- 
dering an  assessment  for  a  change  of  grade  of  an  existing  and  estab- 
lished street  invalid  ;  the  filing  of  the  map  is  not  an  indispensable  pre- 
requisite  to  the  establishment  of  a  new  grade,  but  simplj-  a  matter  of  form, 
a  mere  irregularity  which  furnishes  no  ground  for  vacating  or  setting 
aside  the  assessment. 

The  title  of  the  act  of  1872»  (Chap.  872,  Laws  of  1872),  entitled  '*  An  act  in 
relation  to  the  Croton  aqueduct  and  other  public  works  in  the  city  of 
New  York,"  sufficiently  states  the  subject  of  the  act,  and  so  it  is  not  ob- 
noxious to  the  provision  of  the  State  Constitution  (art,  8,  §  16),  requiring 
the  subject  of  a  local  or  private  bill  to  be  expressed  in  its  title. 

In  1859  a  contract  was  awarded  to  one  McG.  to  regulate  and  grade  a  cer- 
tain portion  of  Fifth  avenue.  It  provided  that,  in  case  the  grade  should 
be  changed  during  the  progress  of  the  work,  the  contractor  was  to  con- 
form to  the  altered  grade  at  the  contract-prices,  so  far  as  applicable ; 
this  contract  was  not  completed  until  in  1875,  several  months  previous 
to  which  time  a  new  contract  was  made  with  B.  to  regulate  and  grade,  in 
accordance  with  a  new  grade,  under  an  ordinance  of  the  common  council, 
passed  in  1874-  If  the  work  had  been  done  under  the  contract  of  McG. 
the  expense  would  have  been  much  less.  Held,  that,  as  it  did  not  appear 
that  there  was  any  such  difference  or  change  made  as  rendered  the  first 
contract  inapplicable,  or  that  it  could  not  have  been  enforced,  the  parties 
assessed  were  entitled  to  the  benefit  of  the  reduced  prices ;  that  the  error, 
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however,  famished  no  ground  for  vacating  the  assessment  entirely,  but 
simply  for  a  reduction. 
In  re  Upson  {Mem,,  M  Hon,  650),  reversed. 

(Argued  October  18,  1881 ;  decided  January  17, 1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  April  28,  1881, 
which  affirmed  an  order  of  Special  Term  denying  an  application 
to  vacate  an  assessment  on  certain  lots  in  the  city  of  New  York, 
owned  by  the  petitioner,  for  regulating,  grading,  etc.,  Fifth 
avenue,  from  Ninetieth  to  One  Hundred  and  Twentieth  streets. 
(Mem.  of  decision  below,  24  Hun,  650.) 

The  facts  are  sufficiently  stated  in  the  opinion. 

Cha/rles  E.  Miller  for  appellant.  Chapter  872  of  the  Laws 
of  1872  does  not  express  its  subject  in  its  title,  and  is  unconsti- 
tutional. (Const.,  art.  8,  §  16.)  The  powers  and  functions  of  the 
department  of  public  parks  are  not  in  any  manner  described  by 
the  words  "  public  works  '^  -as  used  in  the  title  of  said  act. 
{Tamn  of  I^ishJcilZY.  Plomhroad  Go,^  22  Barb.  634;  People 
V.  HUl,  35  N.  Y.  449 ;  Baldwin  v.  Mayor,  2  Keyes,  387, 392 ; 
People  V.  O'Brien,  38  N.  Y.  193 ;  Smith  v.  Maycyr,  7  Robt. 
190  ;  Pullman  v.  Mayor,  54  Barb.  169  ;  Oashin  v.  Meek,  42 
N.  Y.  186;  People  v.  ComnCrsof  Ilighwaysof  Town  of  Pair 
antine,  63  Barb.  70;  People  v.  Allen,  3  Hand,  404,  417; 
P^ple,  ex  rel,  Lee,  v.  B'^d  of  Sup'vWs  of  Chautavqua  Co,,  4  id. 
10 ;  People,  ex  rel.  Pratt,  v.  Com.  Council  of  BrooMyn,  13 
Abb.  [N.  S.]  121 ;  People  v.  Brigg%,  50  N.  Y.  553 ;  Hvher  v. 
'People,  49  id.  132 ;  In  re  Sackett,  etc.,  Sts.,  74  id.  95.) 

J.  A.  Beall  for  respondent.  The  grade  at  which  the  street 
was  worked  was  lawfully  established.  (Chap.  88,  Laws  of 
1787,  §  4 ;  chap.  129,  Laws  of  1801,  §  11 ;  chap.  86,  2  R.  L. 
1813,  §  175  ;  chap.  52,  Laws  of  1852,  §§  1,  2 ;  chap.  626, 
Laws  of  1870;  chap.  872,  Laws  of  1872,  §  7.)  The  subject  of 
the  act  of  1872  (Chap.  872)  is  sufficiently  expressed  in  its 
title.  {In  re  Mayor,  50  N.  Y.  504.)  Where  the  title  of  a 
local  or  private  act  expresses  a  general  purpose  or  object,  all 
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matters  fairly  and  reasonably  connected  with  it,  and  all 
measures  which  will  or  may  facilitate  its  accomplishment,  are 
proper  to  be  incorporated  in  the  act  and  are  germane  to  the 
title.  {City  of  Rochester  v.  Briggs^  50  N.  Y.  563  ;  In  re  Van 
Antwerp^  56  id.  261-7  ;  Nuendorff  v.  Duryea^  69  id.  557 ;  In 
re  Metropolitan  Gas-light  Co.  [not  yet  reported]  ;  Gtovers- 
mOe  V.  HoweU,  70  N.  Y.  287  ;  Harris  v.  The  People,  59  id. 
599 ;  People  v.  Banks^  67  id.  568.)  The  corporation  had  the 
power  to  assent  to  the  variation  or  modification  of  the  contract, 
and  its  assent  to  such  variance  may  be  implied.  (Dillon  on 
Corporations,  §  451 ;  Messinger  v.  Buffalo,  21  N.  Y.  196.) 
The  city  is  entitled  to  the  presumption  that  the  act  of  the 
authorities  was  valid.  {^In  re  Bassford,  50  N.  Y.  509.)  If 
the  variation  or  modification  of  the  McGrane  contract  was  un- 
lawful, it  does  not  call  for  or  authorize  the  vacation  of  the  as- 
sessment, but  presents  a  proper  case  for  the  reduction  thereof 
in  proportion  to  the  unlawful  increase.  {In  re  St.  Joseph'^s 
Asylum,  69  N.  Y.  383  ;  Iri  re  Hebrew  Orphan  Asylum,  70 
id.  476 ;  In  re  Auchmuty,  18  Hun,  324;  In  re  Merriam,  Ct. 
of  Appeals,  MSS.)  The  objection  that  the  map  filed  by  the 
commissioner  of  public  works,  and  which  made  the  second 
change  of  grade,  did  not  include  the  entire  district  of  the  city 
covered  by  the  act  of  1870,  is  an  objection  merely  to  the  form 
in  which  the  change  was  made,  and  is  for  that  reason  unten- 
able. (Laws  of  1874,  chap.  313;  In  re  Marsh  [not  yet  re- 
ported] ;  In  re  Pinckney  [not  yet  reported]  ;  In  re  Gruger, 
84  N.  Y.  619 ;  In  re  Mayor,  50  id.  504 ;  Laws  of  1872,  chap. 
580.) 

MiLLEB,  J.  The  petitioner  seeks  to  avoid  the  assessment 
which  is  the  subject  of  consideration  upon  two  grounds  : 

First.  That  the  work  was  illegally  done,  the  avenue  having 
been  previously  regulated  and  graded  to  the  grade  established 
in  1853,  and  such  grade  never  having  been  legally  changed. 

Second.  Tliat  when  the  contract  for  this  work  was  entered 
into  there  was  an  outstanding  contract,  by  the  terms  of  which 
the  contractor  was  bound  to  do  his  work  at  much  less  price 
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than  those  actually  paid,  making  a  difEerence  in  cost  of  over 
$48,000. 

The  expenses  for  which  the  assessment  was  made  were  for 
changing  the  grade  of  Fifth  avenue,  between  Ninetieth  and 
One  Hundred  and  Twentieth  streets.  The  work  was  done  by 
virtue  of  an  ordinance  of  the  common  council  passed  July 
25, 1874,  under  a  contract  with  one  Everard.  The  avenue  had 
previously  been  regulated  and  graded  to  the  grade  established 
by  the  common  council  in  the  month  of  December,  1853,  in 
pursuance  of  an  ordinance  for  regulating  and  grading  said 
avenue  from  Eighty-sixth  street  to  Mount  Morris  square,  and 
the  contract  was  awarded  to  one  John  McGrane  in  1859.  Un- 
der chapter  52,  Laws  of  1852,  provision  is  made  by  section  1, 
that  the  grade  now  fixed  and  established  by  the  common  coun- 
cil, south  of  Sixty-third  street,  and  which  shall  hereafter  be 
fixed  and  established,  north  of  Sixty-second  street,  shall  not  be 
changed  or  altered  except  as  hereinafter  provided.  By  section 
2,  whenever  an  application  shall  be  made  to  the  common 
council  to  change  or  alter  the  grade  of  any  street,  and  the 
common  council  shall  deem  it  expedient  to  do  so,  notice  is  to 
be  given  as  provided  before  it  shall  be  lawful  for  the  common 
council  to  act  upon  the  application,  and  it  is  declared  that  it 
shall  not  be  lawful  for  the  common  council  to  alter  or 
change  the  grade  of  any  street  within  the  limits  provided  by 
section  1  without  the  written  consent  of  two-thirds  of  the  ' 
owners  in  lineal  feet  fronting  on  each  side  of  the  street  or 
avenue,  etc.  Further  provision  is  made  for  the  assessment 
of  loss  or  damage  and  for  the  payment  of  the  same.  No  such 
consent  or  notice  was  ever  given  as  required  by  the  act  of 
1852.  The  grade,  the  expense  of  which  is  the  subject  of  as- 
sessment, was  originally  established  by  the  commissioners  of  the 
Central  Park  by  virtue  of  cliapter  697  of  the  Laws  of  1867 
and  by  the  commissioners  of  public  works  claiming  to  possess 
power  to  establish  grades  by  virtue  of  chapter  626  of  the  Laws 
of  1870  and  chapter  872  of  the  Laws  of  1872. 

The  appellant's  counsel  claims  that  no  such  power  existed 
under  the  act  of  1870  or  the  act  of  1872  {supra),  and  that  under 
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the  act  of  1870  this  could  not  be  done  until  the  commissioners 
had  made  and  filed  a  map  showing  streets  laid  out  and  retained 
by  them,  and  that  this  was  preliminary  to  the  establishment  of 
such  grade.  It,  therefore,  becomes  important  to  inquire  and 
determine  from  whence  the  authority  is  derived  and  the  nature 
of  the  provisions  of  the  various  acts  which  have  been  cited, 
relating  to  or  bearing  upon  the  subject.  The  act  of  1867 
{supra^  %  1),  authorized  the  board  of  commissioners  of  the  Cen- 
tral park  to  lay  out  and  establisli  streets,  etc.,  to  designate 
and  direct  what  part  or  parts  of  any  streets  *  *  *  now  laid  out 
shall  be  abandoned  and  closed,  and  also  to  widen  any  streets 
"now  laid  out ;  also  to  alter  and  amend  the  present  grade  of 
any  street,  *  *  *  that  may  be  retained  by  them,  and  to  establish 
new  grades  for  all  other  streets,  *  *  *  that  may  be  laid  out  and 
established  or  retained  by  them,"  within  a  certain  ter- 
ritory which  was  specified.  Section  2  provides  among  other 
things  that  the  "  said  commissioners  shall  in  all  cases  of  laying 
out  streets,  etc.,  and  in  the  establishment  of  grades  thereof  and 
of  pier  and  bulk-head  lines  which  they  are  authorized  and  di- 
rected by  law  to  lay  out  or  establish,  cause  to  be  made  two 
similar  maps  or  plans  showing  the  streets,  *  *  *  which  they 
shall  lay  out  or  retain  as  aforesaid,  showing  the  width,  extent 
and  location  of  the  same,  and  also  two  similar  maps  or  plans, 
showing  the  grades  that  shall  be  amended  or  established  by 
them  for  the  streets,"  etc.,  so  laid  out  or  retained  by  them,  and 
said  maps  or  plans  when  so  made  shall  be  certified  by  one  of 
the  officers  of  the  board  of  commissioners,  etc.,  "  one  of  said 
maps  showing  the  width,"  etc.,  "  and  one  of  said  maps  show- 
ing the  grades  so  amended  or  established  shall  be  filed  and 
remain  of  record  in  the  office  of  the  street  commissioner  ot 
said  city,  and  the  others  shall  remain  of  record  in  the  office 
of  said  commissioners  of  the  Central  park." 

The  avenue  upon  which  the  lot  assessed  was  located,  from 
Ninetieth  up  to  One  Hundred  and  Eleventh  street,  is  included 
within  the  limits  named  in  the  act  of  1867,  and  covered  by  it. 

By  chapter  626,  Sessions  Laws  of  1870  {supra^  §  1),  the  de- 
partment of  public  parks  were  declared  to  have  and  possess 
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exclusive  power  to  lay  out  and  establish  a  street  or  avenue 
called  the  "  Eastern  boulevard,"  and  other  streets  or  avenues 
to  connect  with  the  same,  "  and  also  to  alter,  amend  and  establish 
the  grades  of  such  new  streets ;  and  alter  or  amend  the  present 
grade  of  any  street,  avenue,  or  road  that  may  be  retained  hy 
them  "  within  the  limits  of  certain  territory  which  was  speci- 
fied. The  second  section  makes  the  same  provision  as  that 
contained  in  the  act  of  1867,  as  to  the  making  and  filing  of 
maps,  and  plans  showing  the  streets  established  and  retained. 
By  the  act  of  1872  {supra^  §7),  it  is  declared  as  follows: 
"  The  department  of  public  works  shall  have  and  possess  all 
the  powers  and  functions  heretofore  and  now  possessed  by  the 
department  of  public  parks  in  relation  to  the  boulevard  (road 
or  public  drive),  streets,  avenues,  and  roads  above  Fifty-ninth 
street,  not  embraced  within  the  limits  of  any  park  or  public 
place,  and  all  provisions  of  law  conferring  powers  and  devolv- 
ing duties  upon  the  department  of  public  parks  in  relation 
thereto  are  hereby  transferred  to  and  conferred  upon  the  said 
department  of  public  works."  The  grade  which  is  now  as- 
sailed as  invalid  was  duly  established  by  the  commissioners,  and 
such  grade  and  the  assessment  for  conforming  to  the  same  have 
been  held  by  this  court  to  be  valid.  {In  re  Walter^  83  N. 
Y.  538.) 

Upon  the  hearing,  evidence  was  introduced  from  records  of 
the  commissioners  of  public  works  of  a  map  entitled  "  map 
and  profile,"  showing  the  grades  of  the  streets  and  avenues 
within  the  district  therein  named,  including  Fifth  avenue  be- 
tween One  Hundred  and  Eighth  and  One  Hundred  and  Nine- 
teenth streets,  as  changed  and  established  under  the  act  of  1870, 
and  act  of  1872  ;  with  red  lines  and  figures  showing  grades  as 
changed  and  established,  and  black  Unes  and  figures  showing 
old  grades.  Appended  to  the  map  was  a  certificate  of  the 
commissioner,  stating  that  he  had  changed  and  established  the 
grades  of  certain  streets,  which  were  named  "  as  shown  on  this 
map  and  profile,  and  that  this  map  and  profile  shows  the  grades 
of  said  streets  and  avenues  as  so  changed  and  established."  A 
certificate  of  the  comptroller  and  treasurer  of  the  park,  at- 
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tached  to  a  map  and  profile,  was  also  offered  in  evidence; 
it  states  that  the  map  was  one  of  two  similar  maps  or 
profiles  made  by  the  commissioners  of  Central  park  by 
virtue  of  the  powers  conferred  by  the  act  of  1867,  and 
that  they  show  the  grade  of  Fifth  avenue  between  Ninety- 
seventh  and  One  Hundred  and  Ninth  streets.  The  proof  also 
showed  that  no  map  or  plan  had  been  filed,  or  was  made  under 
authority  of  the  act  of  1870,  and  that  the  grade  to  which  the 
street  was  regulated  under  the  contract  with  which  the  present 
assessment  is  concerned  is  coincident  with  the  grade  laid  down 
upon  the  two  maps  introduced  in  evidence  upon  the  hearing. 

"Without  considering  the  question  whether  there  was  a  sub- 
stantial compliance  with  the  act  of  1870,  and  after  a  careful 
examination  of  the  different  statutes  which  have  been  cited,  we 
are  brought  to  the  conclusion  that  the  omission  to  file  a  map  in 
accordance  with  the  provisions  of  the  second  section  of  the 
act  of  1870  was  not  a  substantial  or  vital  error  which  rendered 
the  assessment  invalid.  The  statute  is  not  prohibitory,  and 
does  not  provide  that  no  work  shall  be  done  before  a  map  is 
filed,  and  we  think  that  the  filing  of  the  map  was  not  an  indis- 
pensable preliminary  requisite  to  the  establishment  of  a  grade. 
The  streets  are  established  according  to  law,  and  cannot  be 
changed  or  abolished  by  a  mere  failure  to  file  a  map  showing 
that  they  are  retained.  A  map  showing  the  retention  of  an 
existing  and  established  street  is  a  matter  of  form  and  not  of 
substance.  It  is  not  a  condition  precedent  which  it  is  abso- 
lutely essential  should  be  performed  before  the  work  can  law- 
fully be  done,  or  an  assessment  made  to  pay  for  the  same.  At 
most,  the  neglect  to  file  the  map  is  an  omission  of  the  oflScers 
to  perform  a  duty,  and  comply  with  or  to  carry  out  the  details 
of  a  law,  and  was  a  mere  irregularity  which,  it  is  provided,  ex- 
pressly furnishes  no  ground  for  vacating  or  setting  aside  an 
assessment.     (See  chap.  313,  8.  L.  of  1874.) 

The  failure  to  file  the  mdp  required  not  being  jurisdictional, 
we  think  that  the  objection  urged  and  considered  furnishes  no 
suflBcient  ground  for  vacating  the  assessment. 
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We  also  think  that  the  title  of  the  act  of  1872  sufficiently 
states  the  subject  and  is  not  within  the  inhibition  of  section  16, 
article  3  of  the  Constitution.  The  opinion  of  the  General 
Term  by  Daniels,  J.,  fully  covers  this  point,  and  an  extended 
discussion  is  not  demanded.  (See,  also,  In,  re  Oiie  Hundred 
and  Thirty-eighth  Street^  MSS.  Op.*) 

Although  the  assessment  was  valid,  we  are  unable  to  see  any 
reason  why  the  work  was  not  done  in  accordance  with  the  con- 
tract which  had  previously  been  made  with  one  John  McGrane 
in  1859,  which  provided  that,  in  case  the  grade  should  be 
changed  on  the  Fifth  avenue  or  the  adjoining  streets  during  the 
progress  of  the  work,  the  contractor  was  to  conform  to  the 
altered  grade  at  the  prices  in  the  contract  so  far  as  applicable. 
This  contract  was  not  completed  until  1876,  and  the  contract 
under  which  the  assessment  was  laid  was  made  several  months 
previously.  The  expense  was  much  less  under  the  McGrane 
contract,  and  no  reason  is  apparent  why  the  parties  assessed 
should  not  have  the  benefit  arising  from  such  reduced 
prices. 

Why  this  contract  could  not  have  been  enforced  is  not  shown, 
and  there  is  no  such  difference  manifest  or  any  such  change  of 
grade  as  authorizes  the  conclusion  that  it  had  no  application. 
This  error,  however,  furnishes  no  ground  for  vacating  the  as- 
sessment entirely,  and  as  the  amount,  if  any,  which  should  be 
deducted  can  be  determined,  the  orders  should  be  reversed  and 
a  new  hearing  should  be  ordered  at  Special  Term  for  that  pur- 
pose, with  costs  to  abide  the  event 

All  concur. 

Ordered  accordingly. 

•  86  N.  Y.  487. 
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The  People  of  the  State  of  New  York,  Appellant,  v. 
The  Beooklyn,  Flatbush  and  Coney  Island  Kail  way 
Company,  Respondent. 

The  proTisloas  of  the  Bailioad  Acts  (§  1,  chap.  283,  Laws  of  1854 ;  §  1,  chap.     -  g^     \j^ 
469,  Laws  of  1873;  §  1,  chap.  710,  Laws  of  1873)  authorizing  the  pur-     £157   453 
chasers  on  foreclosure  sale  of  the  property  and  franchises  of  a  railroad       167   468 
corporation,  to  organize  a  new  corporation  for  the  purposes  of  the  trans-     ]167   476 
fer,  do  not  prevent  a  sale  or  transfer  by  such  a  purchaser  to  a  corpora- 
tion already  existing  and  capable  of   holding  the  property  and  exercis- 
ing the  franchises ;  the  authority  so  given  by  said  provisions  was  in- 
tended to  meet  a  case  where  there  is  no  such  existing  corporation. 

It  is  not  essential  for  the  purchasing  company  to  file  a  map  of  the  line 
thus  acquired  where  it  is  already   constructed. 

The  provision  of  the  State  Constitution  (Art.  8,  §  18)  prohibiting  legisla- 
tion  authorizing  the  '*  construction  or  operation  of  a  street  railroad,"  ex- 
cept in  the  cases  specified,  is  prospective  in  its  operation,  and  has  no  re- 
ference to  or  effect  upon  previously  existing  laws. 

Accordingly,  Tidd,  that  said  provision  did  not  affect  the  provision  of  the 
Bailroad  Act  of  1839  {§  1,  chap.  218,  Laws  of  1839)  authorizing  railroad 
corporations  to  contract  with  other  like  corporations  "  for  the  use  of 
their  respective  roads ;  and  that  a  contract  between  a  railroad  company 
which  had  acquired  the  right  and  had  constructed  and  was  operating  a 
road  over  Atlantic  avenue  in  the  city  of  Brooklyn,  and  the  defendant,  by 
which  the  latter  was  authorized  to  run  its  trains  over  the  road  of  the 
former  on  said  street,  was  not  forbidden  by  said  constitutional  provision. 

The  provisions  of  the  Bailroad  Act  of  1850  (Chap.  140,  Laws  of  1850) 
were  not  rendered  inoperative  as  to  railroads  running  "over,  under, 
through  or  across  streets,  by  the  Rapid  Transit  Act,  so  called  (Chap.  606, 
Laws  of  1875),  as  by  the  latter  act,  it  is  declared  that  it  "  shaU  not  be 
construed  to  repeal  or  in  any  manner  to  affect "  the  former. 

By  defendant's  charter,  its  terminus  in  Brooklyn  was  "  at  or  near  Atlantic 
avenue;''  its  line,  as  shown  upon  the  map  and  survey  filed,  stopped  twelve 
feet  south  of  the  south  line  of  the  avenue.  It  acquired  the  right  to  run 
its  cars  upon  the  tracks  of  the  L.  I.  Co.  whose  road  was  constructed  along 
the  center  of  the  avenue,  and  tracks  were  constructed  by  the  L.  I.  Co. 
connecting  those  of  the  two  roads  ;  similar  curved  tracks  had  long  been 
used  by  the  L.  I.  Co.  to  reach  its  depot  south  of  the  avenue  and  for  other 
purposes.  The  L.  I.  Co.,  by  its  charter,  had  the  right  to  build  such  ap- 
pendages as  it  deemed  necessary,  and  branches  when  land  was  offered 
without  expense.  HM,  that  by  defendant's  charter  its  terminus  was 
not  neeessarily  south  of  the  avenue,  and  there  was  nothing  therein  to 
prevent  it  from  making  such  terminus  in  the  center  thereof  where  it 
could  connect  with  the  other  road ;  that  the   connecting  tracks  were 
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authorized  by  the  chartera  of  the  two  companies,  and  the  provision  of  the 
act  of  1850  (§  28,  sabd.  6),  authorizing  railroad  companies  to  connect  their 
roads,  and  in  no  respect  could  they  be  considered  as  a  separate  and 
independent  line,  and  so  requiring  all  the  steps  necessary  to  a  newly- 
organized  street  railway. 

The  map  required  to  be  filed  by  a  railroad  company  is  sufficient  if  it 
shows  the  alignment  and  profile  ;  it  is  not  essential  that  it  should  show 
all  the  connections,  turnouts  and  switches. 

At  the  time  of  the  passage  of  the  act  of  1859  (Chap.  484.  Laws  of  1859), 
providing,  among  other  things,  for  the  relinquishment  by  the  L.  I.  Co.  of 
the  right  to  use  steam  power  within  the  city  of  Brooklyn,  it  was  right- 
fully running  its  trains  by  steam  through  Atlantic  avenue.  In  pursuance 
of  that  act  it  relinquished  such  right  in  consideration  of  a  payment  made 
to  it,  which  was  assessed  upon  property  benefited,  and  the  road  was 
thereafter  operated  by  horse  power  until  1876,  when  the  common  council 
of  said  city  passed  a  resolution,  authorizing  the  use  of  steam  in  drawing 
cars  on  said  avenue,  and  the  legislature  passed  an  act  (Chap.  187,  Laws 
of  1876)  authorizing  such  use  by  the  L.  I.  Co.,  and  immediately  there- 
after the  use  of  steam  power  was  resumed.  In  1879  defendant  under  its 
contract  ran  its  cars  on  the  avenue  in  the  same  way.  Held,  that  the  act 
of  1876  removed  the  restriction,  leaving  the  original  charter  power  of  the 
L.  I.  Co.  in  full  force  ;  that  it  had  the  right  to  determine  what  motive  power 
should  be  used,  both  as  to  its  own  cars,  and  as  to  others  which  it  could 
lawfully  permit  to  come  upon  its  road  ;  and  as,  by  its  lease  to  defendant, 
the  latter  was  authorized  to  use  steam  power,  it  could  lawfully  use  it  to 
run  its  cars  on  the  avenue. 

Also  Jieldj  that  said  act  of  1876  was  Qot  violative  of  the  provision  of 
the  State  Constitution  (Art.  3,§  18)  which  prohibits  the  passage  of  any 
private  or  local  bill  granting  "  any  exclusive  privilege,  immunity  or  fran- 
chise whatever." 

Also  Jield,  that  the  question,  whether  said  act  was  violative  of  the  constitu- 
tional prohibition  against  legislation  impairing  the  obligation  of  contracts, 
could  not  be  presented  in  actions  brought  by  the  State  against  defendants 
to  which  the  assessed  land-owners,  who  alone  had  such  contract  rights,  if 
any  existed,  were  not  parties. 

It  is  the  duty  of  this  court  to  determine  a  constitutional  question  only 
when  it  is  directly  and  necessarily  involved  in  the  issue  to  be  determined. 

It  seems  that  it  is  only  when  some  person  attempts  to  resist  the  operation 
of  an  act  claimed  by  him  to  impair  the  oblififation  of  a  contract,  and  calls 
in  the  aid  of  the  judicial  power  to  pronounce  it  void  as  to  him,  his  prop- 
erty or  rights,  that  the  objection  of  unconstitutionality  can  be  presented 
and  sustained. 

The  attorney-general,  in  an  action  brought  by  him,  represents  the  whole 
people  and  a  public  interest.  No  question  can  be  presented  in  such  ac- 
tion afifecting  only  mere  individuals  and  private  rights. 

(Argued  April  10, 1882 ;  decided  May  2, 1882.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court  in  the  second  judicial  department,  affirming  a 
judgment  in  favoi*  of  plaintiff  entered  upon  an  order  dismiss- 
ing the  complaint  on  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

TT.  (7.  Trull  for  appellant.  The  only  franchise  acquired  by 
the  Coney  Island  and  East  River  Company  was  the  franchise  to 
construct  and  operate  a  road  between  Atlantic  avenue  and 
Coney  Island  upon  the  line  designated  upon  its  map  of  loca- 
tion. It  could  not  lawfully  abandon  any  portion  of  its  line  or 
route.  {People  v.  Yt.  R.  B.  Co.,  24  N.  Y.  267 ;  People  v. 
Tvhbsj  49  id.  356 ;  Webb  v.  Forty-second  .Street,  M.  <&  S.  P. 
P.  Co.,  N.  Y.  Daily  Register,  February  12,  1881.)  The 
agreement  of  consolidation  being  void,  the  defendant  has  never 
been  incorporated  and  has  never  acquired  the  franchise,  or 
right  to  construct  or  operate  a  railroad  on  Atlantic  avenue,  or 
elsewhere.  {Matter  of  B.  W.  <&  N.  B.  TF.  Co.,  72  N.  Y. 
245.)  Defendant's  chartered  rights  were  limited  to  the  con- 
struction and  operation  of  a  railroad  between  the  southerly 
line  of  Atlantic  avenue  and  Coney  Island.  As  soon  as  it 
crossed  the  line  of  Atlantic  avenue,  it  overstepped  the  bounds 
and  limits  of  its  franchise^  {People  v.  Yt.  P.  P.  Co.,  24  N.  Y. 
267 ;  Thomas  v.  W.  J.  P.  P.  O?.,  U.  S.  Sup.  Ct.,  21  Alb. 
L.  J.  409  ;  PresdH  U.  B.  Co.  v.  T.  cfe  L.  P.  P.  Co.,  7  Lans.  24:6.) 
The  act  of  the  defendant  in  constructing  the  steam  railway  in 
Atlantic  avenue  was  unauthorized,  in  that  it  was  done  without 
obtaining  the  consent  of  the  common  council  of  the  city  of 
Brooklyn.  (Laws  of  1850,  chap.  140,  §  28,  subd.  5 ;  Laws  of 
1864,  chap.  582,  §  1 ;  Laws  of  1854,  chap.  140,  §§  1,  2 ;  Laws 
of  1871,  chap.  560,  §  1 ;  Laws  of  1873,  chap.  863,  p.  1377, 
§  23.)  The  fact  that  the  defendant  has  never  obtained  the  con- 
sent required  by  the  Constitution  is  conclusive  against  its  right 
to  construct  or  operate  a  railroad  on  Atlantic  avenue.  (Const., 
art.  3,  §  18 ;  Laws  of  1854,  chap.  141,  §  1 ;  Laws  of  1860, 
chap.  10,  §  1 ;  Laws  of  1873,  chap.  863,  p.  1377,  §  23 ;  Laws 
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of  1839,  chap.  218,  §  1 ;  In  the  Matter  of  OUver  Lee  <&  Co. 
Bcmkj  21  N.  Y.  12;  People^  ex  reL  v.  Trustees  of  Fcyrt 
Edward,  70  id.  28 ;  Falconer  v.  B,  <&  J.  R.  R,  Co.,  69  id. 
491 ;  Laws  of  1875,  chap.  606,  §  4.)  It  is  not  competent  for  a 
railroad  corporation  to  lease  its  road  to  an  individual.  (  Wood- 
ruff v,  Erie  R,  R.  Co.,  13  N.  T.  Weekly  Dig.,  No.  7,  Nov. 
1881,  p.  162;  Alibott  v.  Johmstovm,  O,  <&  K.  R.  jS.  Ca, 
9  N.  Y.  Weekly  Dig.  645 ;  80  K  Y.  27.)  The  sole  right  ac- 
quired by  Mr.  Eichardson  as  purchaser  of  the  franchises  and 
privileges  of  the  Brooklyn  and  Jamaica  Railroad  Company  was 
to  associate  with  himself,  as  such  purchaser,  other  persons,  and 
to  acknowledge  and  file  articles  of  association  as  prescribed  by 
statute.  (Laws  of  1854,  chap.  282,  §  1  ;  Laws  of  1873,  chap. 
469,  §  1 ;  chap.  710,  §  1 ;  Laws  of  1874,  chap.  430 ;  Laws  of 
1876,  chap.  440 ;  Laws  of  1869,  chap.  917,  §  9 ;  Laws 
of  1875,  chap.  108.)  •  The  lease  from  the  Atlantic 
Avenue  Kailroad  Company  to  the  Long  Island  Eailroad 
Company  is  void  upon  its  face  as  being  against  public  policy. 
(1  Redfield  on  Railways  [5th  ed.],  617;  T.  <&  R,  R.  R.  Co.  v. 
JTerr,  17  Barb.  601 ;  Copeland  v.  Citizens^  Gas  Co.,  61  id.  60 ; 
Wood  V.  Truckee  Co.,  24  Cal.  274;  Thomas  v.  W.  J, 
R.  R.  Co.,  11  Otto,  71 ;  Ablott  v.  J.  O.  <&  K.  R.  R.  Co.,  9 
N.  Y.  Weekly  Dig.  545 ;  80  N".  Y.  27 ;  Laws  of  1839,  chap. 
218,  §  1.)  The  act  of  1876,  which  grants  the  right  to  use 
steam  power  upon  Atlantic  avenue,  is  unconstitutional.  (Const., 
art.  3,  §  18 ;  Laws  of  1876,  chap.  187,  p.  166 ;  Matter  of  OUr 
lert  EL  Ry.  Co.,  70  N.  Y.  370.)  The  act  of  1876  is  also  invalid, 
in  that  it  impairs  the  obligation  of  the  contract  by  which  the 
Brooklyn  and  Jamaica  and  Long  Island  companies  agreed  not  to 
use  or  permit  the  use  of  steam  upon  Atlantic  avenue.  (TJ.  S. 
Const.,  art.  1,  §  10 ;  Laws  of  1859,  chap.  444,  §  6 ;  Laws  of 
1859,  chap.  484,  §  9 ;  Laws  of  1860,  chap.  92,  §  7 ;  chap.  100, 
§  2 ;  chap  460,  §  4 ;  Laws  of  1873,  chap.  432,  §  2.)  The 
grant  of  tlie  right  to  use  steam  upon  Atlantic  avenue,  as  con- 
tained in  the  act  of  1876,  even  if  it  be  a  valid  law,  is  by  the 
express  terms  of  the  grant  limited  to  the  corporations  therein 
named,  and  is  not  assignable.     {BlackwellY.  Wiswdl,l^'B.ow. 
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Pr.  257 ;  Harding  v.  The  SfmVt  Munich,  5  Law  Rep.  106  ; 
MendenshaU  v.  Klinch,  51  N.  Y.  246.)  If,  for  any  of  the 
reasons  heretofore  advanced  on  the  part  of  the  plaintiff,  the 
act  of  the  defendant  in  constructing  and  operating  a  steam  rail- 
way upon  Atlantic  avenue  be  unlawful,  then  those  acts  consti- 
tute a  nuisance  and  should  be  enjoined  by  this  court.  {Davis 
V.  The  Mayor,  14  N.  T.  514,  525 ;  People  v.  Kerr,  27  id. 
193 ;  Fowler  v.  Saunders,  Cro.  James,  446 ;  King  v.  Hicesell, 
6  East,  427 ;  Bex  v.  Carlisle,  6  C.  <fe  P.  636 ;  Hex  v.  Cross,  3 
Camp.  226 ;  J2ex  v.  Jones,  id.  230  ;  Hex  v.  Moore,  3  B.  &  A. 
184;  Comm.  v.  Passrrwre,  1  S.  <fe  R.  219;  Rex  v.  Ward, 
4  Ad.  &  EI.  334 ;  People  v.  Cunningham,  1  Denio,  524 ; 
HaH  V.  The  May<yr,  9  Wend.  571 ;  2  Story's  Eq.,  §§  921,  922 ; 
AUy,-Oen,  v.  Cohaes  Co,,  6  Paige,  133;  Raines  v.  Baker, 
Amb.  158 ;  Samson  v.  Smith,  8  Sim.  272 ;  Spencer  v.  Z.  d&  B. 
R.  R.  Co,,  id.  193;  Atfy-Gm.  v.  Richa/rds,  2  Anst.  603; 
Coming  v.  Lowerre,  6  Johns.  Ch.  439.)  The  commissioners 
were  not  officers  or  agents  of  the  State,  but  were  officers  of 
the  court  by  whom  they  were  appointed,  and  were  not  acting 
solely  in  the  interest  of  the  State,  but  in  the  interest  of  the 
property-owners  upon  whose  application  they  were  appointed. 
(Laws  of  1859,  chap.  481,  §  1 ;  Bea/rd  v.  City  of  Brooklyn, 
31  Barb.  149 ;  McCvUough  v.  Mayor,  23  Wend.  459  ;  Lake 
V.  Trustees  of  Williamshurgh,  4  Denio,  523 ;  Trivstees  of 
Dartmouth  College  v.  Woodward,  4  Wheat.  518  ;  University 
V.  People,  99  U.  S.  309  ;  State  Bk,  of  OUoy,  Knoop,  16  How. 
869  ;  New  Jersey  v.  Wilson,  7  Cranch,  164.)  There  cannot  be 
an  extra  allowance  where  the  subject-matter  is  a  mere  right,  not 
involving  any  claim  of  property,  e,  g,,  a  suit  for  an  injunction. 
(People  V.  N.  T.  <&  S.  I,  F.  Co.,  68  K  Y.  71 ;  Atlantic  Bock 
Co,  V.  lAbhey,  45  id.  499 ;  Orissler  v.  Stuyvesa/nt,  67  Barb.  81.) 
Even  if  it  be  conceded  that  the  State  wasaparty  to  the  contract, 
it  by  no  means  follows  that  it  could  abrogate  it.  {HalZ  v. 
Wisconsin,  103  U.  S.  5,  11 ;  Walker  v.  Whitehead,  16  Wall. 
314,  317.)  The  position  taken  that  it  is  beyond  the  scope  and 
power  of  the  legislature  to  abridge  its  legislative  powers 
by  contract  is  untenable.       {Keith  y.  Clark,  97  U.   S.  474; 
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Murray  v.  Charlestouj  95  id.  444;  JVew  Jersey  v.  Yard, 
id.  104 ;  Ha/rrvfigton  v.  Tennessee^  id.  679 ;  Humphrey  v. 
Pegues,  16  Wall.  244 ;  WilmingUm  R,  R,  Co.  v.  Reid,  13 
id.  264 ;  Home  of  the  Friendless  v.  Rouse^  8  id.  430  ;  McGee 
V.  Mathisj  4  id.  143 ;  Jefferson  Hk  v.  Skelby,  1  Black,  436 ; 
Dodge  v.  Woolsey,  18  How.  [U.  S.]  331 ;  Gordon  v.  Appeal 
Tax  Court  [3  How.],  15  Curtis,  338.)  The  provision  of  the  con- 
tract prohibiting  the  use  of  steam  was  authorized  by  the  act  of 
1860,  which  preceded  it,  and  also  validated  by  the  subsequent 
legislation,  which  confirmed  the  contract  and  recognized  it  as 
in  force.  (Laws  of  1873,  chap.  432,  §  2 ;  Brovm  v.  Mayor ^ 
63  N.  Y.  239.)  There  is  no  force  in  the  contention  that  treat- 
ing the  contract  in  question  as  a  simple  relinquishment  of  the 
right  to  use  steam  on  the  avenue,  the  companies  wei*e  at  liberty 
to  resume  the  use  of  steam  at  pleasure,  if  the  legislature  so 
authorized.  {Fletcher  v.  Peck  [6  Cranch],  2  Curtis,  337.) 
The  provision  of  the  act  of  1860  (Chap.  460),  making  the  con- 
tract binding  upon  any  corporation  using  the  road,  and  the  act 
of  1859  (Chap.  484,  §  6),  prohibiting  the  use  of  steam  and  re- 
pealing all  laws  authorizing  its  use  by  either  of  the  companies, 
amount  to  a  covenant  upon  the  part  of  the  State  that  it  would 
not  thereafter  restore  the  right  to  use  steam.  [Binghamton 
Bridge^  3  Wall.  51,  81;  Bridge  Proprietors  v.  Hdboken  Co,^ 
1  id.  116.)  The  constitutional  provision  prohibiting  a  State 
from  passing  a  law  impairing  the  obligations  of  contracts 
equally  prohibits  a  State  from  enforcing,  as  a  law,  an  enactment 
of  that  character,  from  whatever  source  originating.  (  Williams 
V.  Bluffy^  96  U.  S.  184  ;  Farringtori  v.  Tennessee^  95  id.  682.) 
The  burden  of  proof  is  on  the  defendant  to  show  its  riglit  to 
maintain  and  operate  a  railroad  upon  Atlantic  avenue,  and  to 
use  steam  power  thereon.  {People  v.  Utica  Ins,  Co,j  15  Johns. 
387 ;  Angell  and  Ames  on  Corporations,  §  756  ;  High  on  Ex. 
Rem.,  §  652 ;  PeopU  v.  Thatcher,  55  N.  T.  528.) 

E,  B,  Hinsdale  ds  William  C.  De  Witt  for  respondent. 
The  defendant's  incorporation  and  the  consolidation  of  the 
two  former  corporations  leading  thereto  were,  in  all  respects, 
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valid.  (Laws  of  1869,  chap.  917;  Hent2  v.  L,  7.  B,  JR.  Co.y 
3  Barb.  646 ;  People  v.  iT.  T.  Q,  ds  H,  R.  R.  R.  Oo.,  74  N. 
Y.  302 ;  Pierce  on  Railroads,  254.)  The  defendant  had  a  law- 
ful right  to  cross  the  southerly  sidewalk  and  half  of  Atlantic 
avenue,  to  the  old  railroad  bed  of  the  Long  Island  Railroad 
Company,  in  the  center  of  that  avenue.  {BiaseU  v.  N,  T.  C. 
R,  R.  Co.,  23  K  Y.  61 ;  Walton  v.  Lift,  14  Barb.  216.) 
Aside  from  constitutional  questions,  the  use  of  defendant's  cars 
upon  Atlantic  avenue,  under  the  contract  with  the  Long  Island 
Railroad  Company,  was  authorized  by  law.  {Fisher  v.  N.  Y. 
a  (&  U.  R.  R.  R.  Co.,  46  N.  Y.  644 ;  Blosshurgh  &  C  R. 
R.  Co.  V.  Tioga  R.  R.  Co.,  1  Abb.  Ct.  of  App.  Dec.  149 ; 
Parker  v.  R.  (&S.  R.  R.  Co.,  16  Barb.  315.)  The  act  of  1876 
restoring  the  use  of  steam  power  upon  the  old  railroad  bed  of 
Atlantic  avenue  by  the  corporation  in  possession  thereof,  or  its 
lessees,  was  constitutional  and  valid.  {jFi.  Plain  Bridge  Co. 
V.  Smith,  30  N.  Y.  44 ;  Cayuga  Bridge  Co.  v.  Magee,  2  Paige, 
116  ;  Matter  of  Binghamton  Bridge  Co.,  3  Wall.  51 ;  revers- 
ing 27  K  Y.  87;  ^.  cfe  L.  R.  R.  v.  S.  <&  L.  R.  R.,  2  Gray, 
1 ;  Mohawk  Bridge  Co.  v.  Ut/ica  R.  R.,  6  Paige,  554  ;  C.  R. 
Bridge  Co.  v.  Warren  Bridge  Co.,  11  Peters,  420 ;  Richmond 
R.  R.  Co.  V.  Z.  R.  R.  Co.,  13  How.  [TJ.  S.]  71 ;  People  v. 
Bowen,  30  Barb.  27 ;  B.  ds  N.  T.  R.  R.  v.  Dudley,  14  N. 
Y.  366;  Saratoga  P.  R.  Co.  v.  Thatcher,  11  id.  102 ;  Matter 
of  N.  T.  El.  R.  R.,  70  id.  327 ;  Rogers  v.  Bradshaw,  20 
Johns.  735 ;  Jerome  v.  Ross,  7  Johns.  Ch.  315-342 ;  Newton 
V.  ComnCrs  of  Mahoning,  1 00  U.  S.  548 ;  People  v.  L.  I.  R. 
R.  Co.,  9  Abb.  N.  C.  181.)  The  contract  made  with  the 
commissioners  under  the  act  of  1859  did  not  operate  to  pro- 
hibit the  future  use  of  .steam  power  at  any  time  thereafter 
when  the  legislature  should  see  fit  to  grant  the  right.  {New- 
to7i  V.  ComwUrs  of  Mahoning,  100  U.  S.  548 ;  Presbyterian 
Church  V.  NeiD  York,  5  Cow.  538 ;  Brittonv.  The  Mayor,  21 
How.  Pr.  251 ;  Matter  of  Oliver  Lee,  21  N.  Y.  9  ;  Cooley  on 
Const.  Lim.,  §  340,  etc.)  A  railroad  lawfully  in  a  public 
street  is  not  a  nuisance.  {KeUinger  v.  Forty-second  Street  R. 
R.  Co.,  50  K  Y.  206  ;  People  v.  Kerr,  27  id.  188 ;  Wager  v. 
SioKKLB  —  Vol.  XLI V.  11 
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T.  U.  R.  R.  Co.y  25  id.  526 ;  In  re  Prospect  Park  <&  C.  I.  R, 
R.  Co.,  8  Hun,  30.) 

Finch,  J.  The  questions  argued  in  this  case  are  numerous 
and  important,  but  are  not  all  within  a  just  construction  of 
the  issue  raised  by  the  pleading.  The  action  was  brought  by 
the  State,  through  its  attorney-general,  against  the  defendant 
corporation,  to  restrain  it  from  running  its  cars  and  locomotives 
along  and  upon  Atlantic  avenue  in  the  city  of  Brooklyn.  The 
defendant  is  sued  by  its  corporate  name ;  it  is  sought  to  be 
enjoined  as  a  corporation ;  and  its  existence  as  such  is  nowhere 
in  the  complaint  denied.  Its  right  to  run  its  cars  from  Atlantic 
avenue  to  Brighton  Beach  is  not  questioned  or  challenged ;  and 
while  its  origin,  as  the  product  of  a  consolidation,  is  stated,  and 
the  lines  of  the  two  absorbed  companies,  as  laid  down  on  their  re- 
spective maps,  are  alleged  to  have  been  parallel  and  competitive, 
yet  the  corporate  existence  of  the  defendant  is  assumed,  and  the 
fair  scope  and  purpose  of  the  action  is  not  to  assail  its  existence 
and  adjudge  its  usurpation  of  corporate  rights,  but  to  keep  it 
within  its  chartered  limits  and  the  boundaries  of  its  franchise.  If 
there  are  defects  in  its  organization,  it  will  be  time  enough  to 
consider  them  when  the  rights  which  it  exercises  are  in  some 
form  directly  menaced.  The  investigation,  therefore,  will  be 
narrowed  to  two  questions,  viz.:  Whether  the  defendant  has 
the  right  to  run  its  trains  on  Atlantic  avenue  at  all;  and, 
if  it  has,  whether  it  is  at  liberty  to  operate  them  by  steam. 

"What  was  known  as  the  Brooklyn  and  Jamaica  Railroad 
Company  was  organized  in  1832  (Chap.  256),  and  was  author- 
ized to  construct  and  maintain  a  railroad  with  a  single  or 
double  track,  "  and  with  such  appendages  as  may  be  deemed 
necessary  for  the  convenient  use  of  the  same,"  from  any  eligible 
point  in  the  village  of  Brooklyn  to  any  point  within  the  vil- 
lage of  Jamaica,  and  also  of  constructing  and  using  a  single  or 
double  lateral  railroad,  southward  to  the  then  village  of  Flat- 
bush,  and  northward  to  Flushing.  It  was  further  provided 
that  it  should  make  use  of  no  street  or  lane,  nor  run  with  steam 
power  within  the  village  limits,  without  the  permission  of  the 
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corporate  authorities  of  Brooklyn  first  had  and  obtained.  The 
company  constructed  its  road,  and  began  its  operation  in  1835. 
It  obtained  by  purchase  or  condemnation  a  right  of  way,  eighty 
feet  wide,  upon  and  along  what  has  since  become  a  part  of 
Atlantic  avenue,  in  the  city  of  Brooklyn,  and  operated  its  road 
with  steam,  presumably  with  the  consent  of  the  village  au- 
thorities. 

In  1834  the  Long  Island  Eailroad  Company  was  chartered 
(Chap.  178)  and  authorized  to  build  a  single  or  double  track, 
with  such  appendages  as  it  deemed  necessary,  from  a  point  in  or 
near  Greenport  through  the  middle  of  Long  Island  to  the  water's 
edge  in  the  village  of  Brooklyn,  at  a  point  to  be  designated  by 
its  trustees,  and  to  prescribe  "  by  what  force  the  carriages  to  be 
used  thereon  may  be  propelled,"  but  was  put  under  a  condi- 
tion, as  in  the  case  of  the  prior  company,  not  to  use  any  street 
or  lane,  or  run  with  steam  power  in  Brooklyn  without  the  pre- 
\'iou8  permission  of  its  trustees.  This  road  obtained  the  per- 
mission and  was  operated  by  steam.  In  1836  (Chap.  94)  the 
Brooklyn  and  Jamaica  Company  was  authorized  to  lease  or 
sell  its  road  to  thd  Long  Island  Company,  and  appears  to  have 
made  such  lease  at  about  that  date,  which  was  surrendered  in 
1860  and  renewed  at  some  time  in  1867.  The  Long  Island 
Company  was  further  authorized  in  1839  (Chap.  277),  to  build 
any  branch  railroads,  "  in  any  part  of  Long  Island,"  as  it  should 
deem  expedient  and  necessary,  in  cases  where  the  land-holders 
offered  the  land  required  free  of  expense. 

In  1853  (Chap.  220)  an  act  of  the  legislature  provided  that 
every  railroad  company  on  Long  Island,  whose  road  had  been 
constructed  and  was  in  use,  should  have  the  right  to  propel 
its  cars  with  '*  the  like  motive  power"  as  that  then  employed, 
upon  condition  that  the  strip  of  land  on  the  south  side  of 
Atlantic  avenue,  between  Gowanns  lane  and  Clason  avenue, 
should  be  ceded  to  the  city  of  Brooklyn  for  a  public  street,  by 
the  Brooklyn  and  Jamaica  Company,  which  owned  the  same,  and 
both  parties  were  authorized  to  contract  accordingly.  In  1 855 
that  agreement  was  made,  both  companies  joining  in  it,  and 
the  city,  in  exchange  for  the  land  received  by  it,  giving  to  the 
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railroads  a  right  of  way  thirty  feet  wide  through  the  center  of 
Atlantic  avenue,  and  the  full  right  and  authority  to  operate 
their  roads  by  steam. 

It  is  entirely  clear,  therefore,  that  at  the  date  of  this  contract, 
each  of  the  two  companies  by  force  of  their  charters,  by  the  assent 
of  the  village  and  the  city  of  Brooklyn,  and  by  the  contract 
with  the  latter  made  under  legislative  sanction,  had  acquired 
and  possessed  the  right  to  operate  their  roads  with  steam  power 
upon  and  along  Atlantic  avenue  in  Brooklyn.  It  remains  to 
see  how  the  defendant  became  a  sharer  in  that  right. 

In  1855  the  Brooklyn  and  Jamaica  Company  mortgaged  its 
property  and  franchises  in  the  usual  form.  That  mortgage  was 
foreclosed,  and,  upon  the  sale  ordered  by  the  court,  all  the  prop- 
erty and  franchises  mortgaged  were  purchased  by  William 
Kicl^ardson,  who  thereafter,  and  in  1874,  conveyed  all  his  rights 
to  the  Atlantic  Avenue  Railroad  Company.  This  corporation  was 
already  in  existence,  having  filed  its  articles  of  association 
under  the  General  Railroad  Act  on  the  1st  day  of  May,  1872, 
and  its  route  including  Atlantic  avenue  and  other  streets  of 
the  city.  It  is  claimed  that  this  conveyance  was  inoperative 
on  the  ground  that  under  the  statute  the  purchaser  could  only 
associate  with  himself  other  persons  and  so  form  a  new  corpora- 
tion to  which  the  property  and  franchises  could  be  transferred. 
That  is  a  plain  misconstruction  of  the  act.  (Laws  of  1854,  chap. 
282,  §  1 ;  Laws  of  1873,  chap.  469,  §  1,  and  chap.  710,  §  1.) 
Before  these  acts  were  passed,  such  a  railroad  mortgage,  while 
it  certainly  covered  the  special  and  peculiar  franchises  of  the 
company,  could  with  difficulty  be  construed  to  cover  its  cor- 
porate life,  or  right  to  be  a  corporation,  and  the  subject  created 
doubts.  That  right,  it  was  argued,  could  scarcely  be  said  to 
pass  to  a  purchaser  by  virtue  of  his  purchase,  and  could  only 
be  given  by  the  authority  of  the  State.  Unless,  therefore,  the 
purchaser  could  find  some  corporate  body  in  existence,  capable 
of  holding  and  exercising  the  franchises  purchased,  he  stood  in 
the  awkward  predicament  of  owning  a  property  which  it  was 
not  certain  he  could  either  use  or  sell.  It  was  to  cure  this 
difficulty  that  the  act  of  1854  and  its  subsequent  amendments 
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were  designed.  In  the  absence  of  an  existing  corporation, 
capable  of  taking  and  exercising  the  franchises  sold,  the  pur- 
chaser was  authorized  to  create  a  new  corporation  for  the  pur- 
poses of  the  transfer,  but  whose  corporate  life  came  from  the 
grant  and  authority  of  the  St^te.  It  is  quite  evident  that  this 
authority  was  intended  only  to  meet  a  possible  emergency,  and 
not  at  all  to  prevent  a  sale  or  transfer  to  a  corporation  already 
existing,  and  capable  under  the  law  of  its  creation  of  holding 
the  property  and  exercising  the  franchises  which  passed  to  the 
purchaser  by  the  mortgage  sale.  We  think,  therefore,  that 
the  deed  of  Bichardson  was  operative  to  convey  to  the  Atlantic 
Avenue  Company,  all  the  property  and  rights  of  the  mortgagor 
except  barely  the  corporate  life  of  the  latter ;  and  that  the 
omission  of  the  purchasing  company  to  file  a  map  of  its  line 
thus  acquired  was  of  no  consequence,  since  it  bought  a  road 
already  constructed  and  in  existence. 

In  1877  the  Atlantic  Avenue  Company  leased  all  that  portion 
of  its  road  from  near  Flatbush  avenue  to  the  city  line  to  the 
Long  Island  Company,  and  in  1879  both  companies  joined  in 
a  contract  with  the  defendant  by  which  the  latter  was  authorized 
to  operate  its  trains  over  the  road  of  the  former  on  Atlantic 
avenue.  The  right  of  the  defendant,  as  derived  from  such  two 
companies,  to  run  its  cars  over  Atlantic  avenue,  is  entirely 
plain,  if  its  contract  was  valid,  and  if  it  had  or  acquired  the 
right  to  make  the  necessary  connection  by  crossing  the  south 
line  of  the  avenue.  Both  of  these  propositions  are  here  in 
dispute. 

The  invalidity  of  the  contract  is  put  mainly  upon  two 
grounds,  each  of  which  aims  to  modify  if  not  repeal  the  provis- 
ions of  the  act  of  1839  (Chap.  218,  §  1)  by  the  authority  of 
which  the  contract  was  made.  That  act  made  it  lawful  for 
any  railroad  corporation  to  contract  with  any  other  railroad 
corporation  "  for  the  use  of  their  respective  roads,  and  there- 
after to  use  the  same  in  such  manner  as  may  be  prescribed  by 
said  contract."  It  is  argued  that  the  constitutional  provision 
of  1875  (Art  3,  §  18)  is  a  restriction  upon  legislative  power, 
and  applies  to  the  act  of  1839,  and  forbids  a  contract  under  it 
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for  running  through  the  streets  of  a  city  without  first  obtaining 
the  prescribed  consents.  But  the  prohibition  invoked  is  one 
against  future  legislation,  and  has  no  reference  to  previously 
existing  laws.  It  commands  the  legislature  not  to  "  pass  "  a 
private  or  local  bill,  for  certain  specified  purposes,  and  ordains 
that  those  purposes  shall  be  accomplislied  through  the  aid  of 
general  laws,  and  then  restrains  their  range  by  a  further  con- 
dition, that  even  by  a  general  law  the  legislature  shall  not 
authorize  "  the  construction  or  operation  of  a  street  railroad" 
except  in  certain  cases.  The  whole  scope  of  the  section  is  to 
dictate  to  the  law-making  power  what  it  may  or  may  not  do 
thereafter,  what  bills  it  may  pass  and  what  it  shall  not,  and 
not  at  all  to  affect  or  act  upon  past  legislation  which  at  the 
time  was  entirely  lawful.  We  have  heretofore  declared  this 
doctrine  so  plainly  as  to  make  unnecessary  a  more  detailed  dis- 
cussion. {In  the  Matter  of  the  Gilbert  Elevated  Hail  way  Co,, 
70  N.  Y.  361.)  But  it  is  further  claimed  that  under  the  act  of 
1875,  known  as  the  Rapid  Transit  Act,  the  defendant  could  not 
acquire  the  right  by  contract  or  otherwise  to  operate  a  railroad 
along  or  upon  the  city  streets  and  avenues,  except  in  accordance 
with  the  terms  and  conditions  of  that  act,  and  that  the  latter  is 
so  repugnant  to  and  inconsistent  with  the  provisions  of  the 
general  act  of  1850,  as  to  make  it  plain  that  the  latter  is  no 
longer  in  force  as  to  railroads  running  "  over,  under,  through 
or  across  "  streets,  avenues  and  places.  But  the  Rapid  Transit 
Act  expressly  provides  that  it  "  shall  not  be  construed  to  repeal 
or  m  a7it/  mariner  affect  chapter  IJrO  of  the  Laws  of  1850," 
etc.  It  is  our  duty  to  obey  the  mandate  and  not  undertake  to 
construe  the  act  in  a  manner  which  the  legislature  has  for- 
bidden. We  entertain  no  doubt,  therefore,  that  the  contract 
of  the  defendant  with  the  two  companies  occupying  Atlantic 
avenue  was  valid,  and  gave  it  the  right  to  run  its  cars  upon 
that  avenue. 

But  the  question  now  comes  whether  it  could  get  there,  and 
whether  its  connection  with  the  other  roads  was  lawful  ?  Its 
main  line  approached  the  avenue  nearly  at  right  angles.  By 
its  charter  its  tenninus  in  Brooklyn  was  "  at  or  near  Atlantic 
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avenue.'^  Its  line,  as  shown  upon  the  map  and  survey  filed,  stop- 
ped twelve  feet  south  of  the  south  line  of  the  avenue.  To 
reach  the  tracks  in  that  highway  and  connect  with  it,  what  is 
called  in  railroad  parlance  a  "  Y  "  was  built.  A  double  track 
curving  to  the  westward  was  laid  across  the  south  line  of  the 
avenue  and  joined  to  the  tracks  in  its  center,  and  a  similar  curve 
at  the  east  imited  with  the  avenue  rails  in  that  direction.  These 
connecting  tracks  were  built  by  the  Long  Island  Company,  but 
paid  for  by  the  defendant,  and  were  laid  in  pursuance  of  the  con- 
tract between  the  two  companies,  and  for  the  purpose  of  mak- 
ing their  arrangement  effectual.  Similar  tracks  had  long  ex- 
isted before,  though  not  in  the  same  precise  place,  which  had 
been  used  by  the  Long  Island  Company  as  a  means  of  reaching  its 
depot  south  of  the  avenue,  and  for  purposes  of  handling  freight. 
On  this  state  of  facts  it  is  insisted  on  behalf  of  the  appellant 
that  these  connecting  curves  constitute  a  new,  separate  and  in- 
dependent railroad,  which  could  not  be  laid  across  or  upon  the 
avenue  without  all  the  steps  and  conditions  applicable  to  a  newly- 
organized  street  railway. 

Our  first  inquiry  then  is,  whether  these  connecting  curves  are 
a  separate  and  independent  line,  or  a  part  of  the  authorized  and 
chartered  line  of  the  defendant  on  the  one  hand,  or  the  Long 
Island  road  on  the  other  ?  Under  its  charter,  the  northern  ter- 
minus of  the  defendant's  line  was  "  at  or  near  Atlantic  avenue," 
and  the  que^stion  raised  is,  whether  by  force  of  that  phraseology 
its  terminus  was  necessarily  south  of  the  avenue,  or  might  be 
adopted  at  any  point  within  it  ?  In  the  case  of  The  Farmeri 
Turnpike  Co.  v.  Coventry  (10  Johns.  389),  the  words  "  to  the 
city  of  Hudson  "  were  held  not  to  terminate  the  road  at  the 
bounds  of  the  city,  but  carried  it  within  the  city  limits,  and  that 
such  words  must  have  a  reasonable  interpretation.  In  the 
Mohawk  Bridge  Co,  v.  The  Utioac&Schenectadj/  Bailroad  Co. 
(6  Paige,  554),  the  words  "  at  or  near  "  the  city  of  Schenectady, 
were  held  to  give  the  right  to  enter  the  city  limits.  The 
chancellor  said  that  the  word  "  at,"  when  it  precedes  the  name 
of  a  place  and  denotes  situation,  frequently  means  the  same  as 
in  or  within.     And  in   Mason  v.  Brooklyn  City  c6  Newtown 
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Ji.  R,  Co,  (35  Barb.  377),  the  words  "  to  terminate  at  Newtown," 
were  held  not  to  stop  the  road  at  its  boundary,  but  to  permit  it 
to  pass  within.  Of  course  the  circumstances  of  a  particular 
case  must  affect  the  construction,  but  we  see  nothing  in  the  facts 
before  us  to  indicate  that  the  charter  was  intended  to  prevent 
the  company  from  crossing  the  south  line  of  the  street,  and 
making  its  terminus  in  the  center  where  it  could  connect  with 
another  line.  The  fact  that  its  line  as  mapped  stopped  short  of 
that  point  is  not  conclusive.  The  same  fact  existed  in  the  case 
last  above  cited,  and  the  court  held  that,  while  the  map  was  de- 
cisive on  a  question  of  route,  it  could  not  work  a  change  of  the 
termini,  or  an  abandonment  of  a  portion  of  the  authorized  road. 
In  the  present  case  even  the  appellant  would  be  obliged  to 
concede  that  notwithstanding  the  map  filed  the  defendant  could 
build  the  omitted  twelve  feet.  If  it  could  do  that  it  coidd  go 
to  the  center  of  the  avenue  if  the  language  of  the  charter  per- 
mitted. The  map  required  to  be  filed  is  intended  mainly  for 
the  purpose  of  acquiring  property  necessary  to  be  taken,  and  is 
suflicieiit  if  it  shows  the  alignment  and  profile  without  showing 
all  the  connections,  turnouts  and  switches.  But  the  Long  Island 
road  had  a  right  to  cross  the  south  line  of  the  avenue.  It  had 
done  so  for  years.  By  its  charter  it  had  the  right  to  build  such 
appendages  as  it  deemed  necessary,  and  even  branches  where 
the  land  was  offered  without  expense.  It  built  these  curves  for 
a  purpose  consistent  with  its  business  and  because  deemed  nec- 
essary to  its  successful  conduct,  and  with  the  consent  of  adjoin- 
ing land-holders.  These  facts  taken  in  connection  with  the  pro- 
visions of  the  act  of  1850  which  give  the  right  to  any  company 
"  to  intersect,  join  and  unite  its  railroad  with  any  other  railroad 
before  constructed,  at  any  point  upon  its  route,  and  upon  the 
grounds  of  such  other  company,  with  the  necessary  turn-outs, 
sidings,  and  switches  and  other  conveniences  in  furtherance  of 
the  objects  of  its  connection"  (Laws  of  1850,  chap.  140,  §  28, 
sub-div.  6),  seem  to  us  to  make  it  our  duty  to  hold  that  these 
curves  were  authorized  by  the  charters  of  the  companies,  and 
were  in  no  just  sense  or  respect  a  separate  and  independent 
road.     As  a  consequence  the  objections  founded  upon  that  idea, 
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that  the  curves  were  in  excess  of  defendant's  charter,  that  the 
common  council  did  not  consent,  that  a  map  of  the  curves  was 
not  filed,  that  their  construction  was  prohibited  by  the  charter 
of  1873,  and  that  the  constitutional  consents  were  not  given, 
seem  to  us  without  force  and  inapplicable  to  the  real  situation. 
In  reaching  this  conclusion  we  hav^  not  overlooked  what  are 
claimed  to  be  the  alleged  admissions  in  the  answer.  It  would 
be  an  unreasonable  and  too  rigid  construction  to  hold  that  they 
related  to  the  terminus  of  the  line  instead  of  to  its  general 
route. 

The  question  which  remains  is  the  most  important  of  all.  It 
is,  whether  the  defendant  is  entitled  to  run  its  trains  on  Atlan- 
tic avenue  by  steam  power?  Whether  that  question  is  fairly  in 
the  case  has  occasioned  us  notalittle  of  doubt  and  hesitation.  It 
would  not  be  an  unreasonable  construction  of  the  complaint 
that  it  challenged  only  the  defendant's  right  to  run  on  Atlantic 
avenue  ;  but  as  another  construction  is  possible,  and  the  ques- 
tion of  motive  power  has  been  very  fully  and  ably  argued  on 
both  sides,  we  have  thought  it  best  to  meet  it. 

In  1859  the  Brooklyn  and  Jamaica  Company  and  the  Long 
Island  Company  were  running  their  trains  up  and  along  Atlantic 
avenue  rightfully,  and  with  the  full  authority  and  consent  of  the 
State  and  the  city.  In  that  year  the  legislature  passed  an  act 
(Laws  of  1859,  chap.  484)  to  provide  for  the  closing  of  the  tun- 
nel of  the  Long  Island  Railroad  Company,  in  Atlantic  street, 
and  for  the  relinquishment  by  said  company  of  its  right  to 
use  steam  power  within  the  city  of  Brooklyn.  The  act  author- 
ized the  common  council,  upon  the  petition  of  a  majority  of  land- 
owners within  the  district  of  proposed  assessment,  to  apply  to 
the  Supreme  Court  for  the  appointment  of  three  commission- 
ers, who  should  be  empowered  to  contract  with  the  Long  Island 
Company  and  the  Brooklyn  and  Jamaica  Railroad  Company,  to 
relinquish  the  use  of  steam  within  the  city  limits,  in  considera- 
tion of  a  payment  not  exceeding  $125,000,  which  sum  waste 
be  raised  by  assessment  upon  property  benefited,  within  a  cer- 
tain specified  area.  The  act  provided,  that  upon  the  confirma- 
tion of  the  report  of  the  commissioners,  the  right  of  the  two 
SiCKELS  — Vol.  XLIV.        12 
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companies  to  use  steam  power  within  the  city  limits  should  end, 
and  repealed,  as  of  that  date,  all  laws  conferring  such  right. 
The  contract  was  made  accordingly,  the  assessment  levied  and 
the  money  collected  and  paid,  and  the  right  to  use  steam 
surrendered.  The  road  was  thereafter  operated  by  horse  power 
until  1876,  a  period  of  about  sixteen  years.  •  In  that  year  came 
a  change  of  purpose.  The  common  council  of  Brooklyn,  on  the 
thirteenth  of  March,  passed  a  resolution  permitting  and  author- 
izing the  use  and  operation  of  steam,  and  steam  locomotives  and 
cars  on  Atlantic  avenue,  between  Flatbush  avenue  and  the  city 
line,  by  the  Atlantic  Avenue  Railroad  Company,  or  any  railroad 
company  acquiring,  by  lease  or  otherwise,  the  right  so  to  use 
and  operate  the  railroad  on  such  avenue.  In  the  succeeding  month 
the  legislature  enacted  that  it  should  be  lawful  for  the  Atlantic 
Avenue  Company,  and  the  Long  Island  Company  as  its  lessee, 
to  run  cars  over  the  road  on  the  avenue,  from  the  city  line  to 
Flatbush  avenue  by  steam  power,  subject  to  such  rules  and 
regulations  as  the  city  of  Brooklyn  might  prescribe.  Immedi- 
ately after  the  passage  of  this  act  the  Atlantic  Avenue  road 
resumed  the  use  of  steam  power,  and  in  1877  the  Long  Island 
Company  re-laid  the  track  with  heavier  rail  and  better  suited  for 
the  use  of  locomotives,  and  thereafter  moved  its  trains  by  steam. 
In  1879  the  defendant,  under  its  contract  with  the  two  com- 
panies, ran  over  their  road  in  the  same  way. 

It  is  observable  that  the  right  of  the  two  companies,  the 
Long  Island  and  the  Atlantic  Avenue,  to  use  steam  power  under 
the  consent  of  the  city  and  the  authority  of  the  State  is  not 
assailed.  They  are  not  made  parties  defendant,  their  right 
is  in  no  respect  challenged  ;  and  it  would,  perhaps,  be  just  to 
assume  it  as  conceded  for  the  purposes  of  the  present  action, 
and  so  limit  the  scope  of  the  inquiry  to  the  question  whether 
the  right  regained  by  them  could  be  by  them  shared  with  or 
transferred  to  the  defendant  corporation.  That,  at  all  events, 
is  the  preliminary  inquiry.  Tlie  Long  Island  Company  had,  by  its 
charter,  the  express  right  to  prescribe  by  what  motive  power 
its  road  should  be  operated.  It  could  select  and  use  any  ap- 
pliance it  pleased.     By  the  contract  of  1860  it  submitted  to  a 
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restriction  upon  that  power  which  excluded  steam.  But  the 
general  power  remained.  The  whole  range  of  choice  and  in- 
vention, outside  of  the  one  excluded  motor,  was  left.  The  act 
of  1876  removed  that  restriction,  and  removing  it,  left  the 
original  charter  power  in  full  force  and  without  exception. 
Thereafter  it  could  lawfully  choose  freely  and  unquestioned 
what  motive  power  should  be  used  upon  its  road.  And  this 
it  could  do,  not  only  as  to  its  own  cars,  but  as  to  any  others 
which  it  could  lawfully  permit  to  come  upon  its  road.  By  the 
act  of  1839  it  was  empowered  to  contract  with  any  other  rail- 
road company  ;  not  a  company  operated  by  this  or  that  specific 
motive  power,  but  operated  by  any,  without  regard  to  its 
special  cliaracter;  and  the  letter  could  use  the  road  leased  for 
such  use  in  such  manner  as  "  may  be  prescribed  by  said  con- 
tract." By  its  charter  and  by  the  act  of  1839  the  Long  Island 
Company  could  dictate  to  the  defendant  the  use  of  horses  or  per- 
mit it  to  use  steam.  It  did  the  latter,  and  lawfully  conferred  the 
authority.  It  should  be  remembered  that  the  use  of  steam  was 
never  by  contract  or  statute  forbidden  to  the  defendant.  On 
the  contrary,  it  was  organized  as  a  steam  railroad.  Wherever 
it  could  lawfully  go,  it  .could  go  with  its  own  authorized  mo- 
tive power,  until  it  reached  a  locality  where  steam  was  forbid- 
den. It  went  lawfully  upon  Atlantic  avenue,  and  steam  was 
not  there  and  then  forbidden.  On  the  contrary,  it  was  ex- 
pressly authorized. 

The  question,  therefore,  comes  down  finally  to  the  validity 
of  the  legislative  authority  which  restored  the  use  of  steam 
upon  the  avenue.  And  here  the  absence  of  the  two  companies 
most  deeply  interested  in  that  question  makes  itself  very 
stronglv  felt.  It  raises  an  inference  that  such  issue  was  not 
intended  to  be  presented  for  our  determination,  but  in  the  view 
we  take  of  the  case  it  seems  to  us  best  to  waive  the  difficulty 
and  determine  the  question  as  between  the  present  parties  and 
those  only. 

It  is  the  State  which  sues.  No  private  citizen  is  seeking  to 
vindicate  his  individual  rights.  That  would  present  a  very 
diflEerent  case  from  the  one  before  us.     It  is  the  State,  repre- 
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senting  the  whole  people,  which  seeks  to  restrain  the  defend- 
ant from  exercising  a  right  which  the  State,  representing  the 
whole  people,  expressly  conferred.  That  is  the  decisive  answer 
except  as  to  the  constitutionality  of  the  act  conferring  the  au- 
thority. The  State  sues  to  abate  a  public  nuisance,  to  stop  an 
unlawful  act,  to  restrain  an  usurped  authority.  But  that  is 
not  a  public  nuisance  which  the  State  has  expressly  authorized  ; 
that  is  not  an  unlawful  act  which  the  statute  has  permitted ; 
that  is  not  an  usurped  authority  whicli  is  legitimate  and  granted 
by  law.  The  State,  therefore,  must  fail,  unless — and  that  is 
the  final  inquiry  —  the  act  of  1876  restoring  the  authority  is 
unconstitutional  and  void. 

That  act  is  claimed  to  violate  the  provision  of  the  Constitu- 
tion which  prohibits  the  passage  of  any  private  or  local  bill 
granting  "  any  exclusive  privilege,  immunity  or  franchise  what- 
ever." (Art.  3,  §  18.)  No  "  exclusive  "  privilege  was  given. 
The  restoration  of  the  right  to  use  steam  power  was  neither 
exclusive  nor  a  monopoly.  The  monopoly  lay,  if  anywhere,  in 
the  original  grant  of  the  right  to  build  the  road  along  its  chosen 
line.  The  machinery  it  should  use,  the  power  it  should  adopt, 
were  but  incidents  of  the  right.  One  of  these  was  taken  away 
and  then  restored.  This  was  not  a  grant  of  a  new  franchise, 
but  a  restoration  of  suspended  charter  powere,  or  rather  the 
removal  of  a  restriction  from  their  full  and  complete  exercise. 
The  Elevated  li.  R.  Cases  (70  K  Y.  361,  327)  have  substan- 
tially decided  the  question  in  favor  of  the  constitutionality  of 
such  an  act. 

But  it  is  said  this  act  impaired  the  obligation  of  a  contract,  and 
the  reasoning  upon  which  this  objection  rests  is  founded  upon 
a  theory  that  the  assessed  land-owners  were  in  some  way  par- 
ties to  the  contract,  and  had  vested  rights  under  it.  But  they 
are  not  here.  Their  contract  rights,  if  they  have  any,  are  not 
before  the  court  and  we  are  not  called  upon  to  determine  them. 
It  is  our  duty  to  decide  a  constitutional  question  only  when  it 
is  directly  and  necessarily  involved  in  the  issue  to  be  deter 
rained.  That  is  not  the  case  here.  If  there  was  any  contract, 
to  which  the  assessed  land-holders  were  parties,  it  was  either  be- 
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tween  them  and  the  State,  or  between  them  and  the  two  rail- 
road companies.  If  it  was  between  the  land-owners  and  the 
State,  and  amounted  to  a  covenant  by  the  latter  not  to  restore 
steam  on  Atlantic  avenue,  as  is  contended,  it  is  enough  to  say 
that  the  validity  or  invalidity  of  that  contract  is  not  here 
involved.  That  is  a  question  to  be  settled  between  the  parties 
to  such  contract.  A  statute  is  assumed  to  be  valid  until  some 
one  complains  whose  rights  it  invades.  (Cooley  on  Const. 
Lim.,  163.)  The  land-owners  are  not  here  complaining. 
We  do  not  know  that  they  ever  will.  They  have  the  power  to 
waive  a  constitutional  provision  made  for  their  benefit.  {JSmr 
hu?'y  V.  Qmner,  3  N.  T.  511.)  Possibly  they  have  already  done 
so,  or  may  in  the  future.  We  cannot  know,  and  until  they 
come  and  present  their  contract  and  invoke  the  constitutional 
protection,  no  tribunal  is  called  upon  to  grant  it.  The  State 
and  the  land-holders  must  be  left  to  settle  their  own  controver- 
sies. This  one  is  between  the  State  and  the  railroad  companies. 
It  is  only  when  sOme  person  attempts  to  resist  the  operation  of 
the  act,  "and  calls  in  the  aid  of  the  judicial  power  to  pro- 
nounce it  void  as  to  him,  his  property  or  his  rights,  that  the 
objection  of  unconstitutionality  can  be  presented  and  sus- 
tained." (  Wellington^  Petitioner^  16  Pick.  96.)  A  legislative 
act  may  be  entirely  valid  as  to  some  classes  of  cases,  and 
clearly  void  as  to  others.  (Cooley,  supr^a,  180.)  So  that  we 
are  to  leave  the  land-owners  to  vindicate  their  contract  with 
the  State,  if  they  have  one,  when  they  please  and  in  their  own 
way.  But  if,  to  avoid  this  answer,  the  ground  is  shifted  to  the 
theory  that  the  State,  represented  by  its  commissioners,  was  the 
agent  of  the  land-owners,  in  making  the  contract  with  the  rail- 
road companies,  and  in  some  manner  represents  the  rights  of 
snch  land-owners  in  this  action  and  prosecutes  in  their  behalf, 
the  diflSiculty  is  that  the  necessary  facts  are  wanting.  It  is  still 
true  that  the  attorney-general,  in  an  action  brought  by  him, 
represents  the  whole  people  and  a  public  interest,  and  not 
mere  individuals  and  private  rights.  (People  v.  BootK  32 
N.  Y.  397;  Dmia  v.  The  Mayor,  etc.,  14  id.  528.)  The 
question  which  he  can  raise  is  over  a  public  wrong  and  not 
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over  a  contract  between  individuals.  The  riglits '  of  the  land- 
owners are  personal  to  each,  and  not  common  to  the  whole 
people.  If  the  former  have  a  contract  with  the  railroad  com- 
panies which  they  have  violated,  the  courts  are  open  to  the 
injured  parties,  and  all  their  remedies  are  intact.  If  in  such  an 
action  the  act  of  1876  should  be  relied  upon  as  a  defense,  and 
it  became  necessary  to  attack  it  as  unconstitutional  because  im- 
pairing the  obligation  of  a  contract,  the  question  would  be 
fairly  presented  and  might  have  to  be  met.  But  it  is  not  be- 
fore us  in  this  action.  The  sole  question  here  is,  whether  tlie 
public  have  been  wronged,  whether  a  public  nuisance  exists, 
whether  a  franchise  has  been  usurped  or  the  limits  of  a  charter 
exceeded.  We  decline,  therefore,  to  consider  the  question  in 
this  action  whether  the  contracts  of  individuals  not  parties  be- 
fore us  have  been  improperly  invaded,  and  must  assume  as 
against  such  objection  the  constitutionality  of  the  act  of  1876. 
We  must  hold,  therefore,  that  it  gave  a  yalid  authority,  as 
against  the  State,  to  use  steam  power  upon  Atlantic  avenue,  and 
that  the  action  was  correctly  determined  in  favor  of  the  defend- 
ant and  the  complaint  properly  dismissed. 

The  judgment  should  be  aflSrmed,  with  costs. 

All  concur,  except  Danfoeth,  J.,  not  voting,  and  Tracy,  J., 
taking  no  part. 

Judgment  affirmed. 


The  Attorney-General  v.  The  North  American  Life  In- 
surance Company. 

The  proviflioD  of  the  act  of  1869  in  reference  to  the  appointment  of  receivers 
of  insolvent  life  insurance  companies,  which  authorizes  the  superin- 
tendent  of  the  insurance  department  to  fix  the  compensation  of  such  re- 
ceivers (§  13,  chap.  902,  Laws  of  1869),  does  not  make  the  decision  of 
that  officer  conclusive ;  but  upon  the  presentation  of  the  accounts  of 
a  receiver  to  the  court  for  settlement,  the  jurisdiction  of  the  superin- 
tendent and  the  regularity  of  its  exercise  are  before  the  court,  and  may 
be  determined  hj  it. 
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The  said  proyision  confers  authority  to  fix  compensation  for  services 
rendered,  not  a  rate  of  compensation  for  future  services. 

Parties  interested  in  the  fund  are  also  entitled  to  notice  and  an  oppor- 
tunity to  be  heard. 

Where,  therefore,  the  superintendent,  at  the  request  of  a  receiver,  made  be- 
fore his  services  had  approached  completion,  and  upon  an  estimate  of  the 
assets,  less  than  one-half  of  the  amount  upon  which  the  receiver  claimed 
compensation,  fixed  the  rate  of  allowance  at  five  per  cent  without  notice 
to  any  one  interested  in  said  assets,  Tield,  that  the  order  was  premature ; 
and  that  an  order  made  upon  settlement  of  the  receiver's  account  direct- 
ing a  reconsideration  by  the  superintendent  of  his  order  was  proper. 

The  proceeds  of  the  securities  deposited  with  the  superintendent,  as  a 
special  fund  to  secure  registered  policies,  are  assets  in  the  hands  of  the 
receiver,  and  he  is  entitled  to  commissions  thereon. 

Premium  notes  and  loans  made  on  policies  are  not  assets  upon  which  the 
receiver  is  entitled  to  commissions ;  they  constitute  merely  ofiaets  against 
the  liability  of  the  company. 

Where  a  receiver  had  advanced  money  to  pay  taxes  upon  lands  covered  by 
mortgages  in  the  hands  of  the  superintendent,  then  being  foreclosed, 
which  advances  were  repaid  from  the  proceeds  of  the  foreclosure,  held, 
that  the  receiver  was  not  entitled  to  commissions  upon  the  sum  so  re- 
funded. 

The  special  fund  in  the  hands  of  the  superintendent  is  properly  charge- 
able with  its  proportionate  share  of  the  expenses  of  the  trust. 

The  receiver  has  no  authority  without  the  direction  or  consent  of  the  court 
to  invest  the  moneys  in  his  hands ;  in  the  absence  of  directicms  it  is  his  duty 
simply  to  keep  and  protect  the  trust  fund,  and  hold  it  ready  for  distribu- 
tion. 

Where,  however,  a  receiver  without  authority  from  the  court,  but  acting  in 
entire  good  faith,  placed  the  fund  in  the  hands  of  brokers  to  be  loaned  on 
call,  and  charged  himself  with  the  amounts  received  for  interest,  it  ap- 
pearing that  no  part  of  the  fund  was  lost,  and  that  the  parties  interested 
therein  were  not  injured,  but  were  probably  benefited,  Tield,  that  an 
order  charging  the  receiver  with  interest  beyond  the  amount  received 
was  error. 

AU^y-Gen'lv.  N.  A.  Life  Ins,  Co.  (26  Hun,  294),  modified. 

(Argued  April  11, 1882  ;  decided  May  2,  1882.) 

Appeals  by  Henry  R.  Pierson  and  by  certain  policy-holders 
from  an  order  of  the  General  Term  of  the  Supreme  Court,  in 
the  third  judicial  department,  made  at  the  February  term, 
1882,  which  aiBrmed,  save  so  far  as  relates  to  the  item  of  interest, 
an  order  of  Special  Term  passing  the  accounts  of  said  Pierson, 
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as  receiver  of  the  North  American  Life  Insurance  Company. 
(Keported  below,  26  Hun,  294.) 

Said  Pierson  was  appointed  receiver  March  8,  1877,  in  pro- 
ceedings under  the  act  chapter  902,  Laws  of  1869 ;  he  pre- 
sented his  accounts  up  to  January  1,  1881,  and  applied  to  the 
court  to  pass  the  same.  Said  accounts  stated  the  total  receipts 
at  $1,368,129.16,  upon  which  sum  the  receiver  claimed  commis- 
sions at  the  rate  of  five  per  cent.  He  based  this  claim  upon  a 
letter  of  the  superintendent  of  the  insurance  department,  dated 
March  3,  1878,  fixing  his  compensation  at  that  rate.  This 
letter  was  in  answer  to  a  letter  of  the  receiver  to  the  super- 
intendent, in  which  it  was  stated  that  the  assets  "will  not 
probably  realize  more  than  $600,000." 

Of  the  receipts,  $750,000  was  paid  to  the  receiver  by  the 
superintendent,  being  the  proceeds  of  securities  deposited  with 
the  latter  to  secure  registered  policy-holders.  The  Special 
Term  decided  that  the  receiver  was  entitled  to  commissions 
upon  this  sum,  and  that  this  special  fund  and  the  general  fund 
should  be  charged  each  with  its  proportionate  share  of  the  ex- 
penses of  the  trust. 

Of  the  receipts  as  stated  in  the  accounts,  the  Special  Term 
held  that  the  following  items  were  to  be  deducted  in  determin- 
ing the  amount  of  assets  upon  which  to  compute  the  amount 
of  receiver's  fees :  The  sum  of  $398,028.30,  which  was  the 
amount  of  premium  notes  and  loans  on  policies  ofi-set  against 
the  face  of  the  policy  upon  maturity.  The  sum  of  $22,583.09) 
a  sum  advanced  by  the  receiver  out  of  funds  in  his  hands  for 
taxes  on  lands  covered  by  mortgages  in  the  hands  of  the  super- 
intendent, which  mort>gages  were  being  foreclosed,  which  sum 
was  subsequently  repaid  by  the  superintendent  out  of  the  pro- 
ceeds of  the  foreclosures. 

The  receiver  charged  himself  with  interest  stated  to  have 
been  received  upon  loans  made  by  him  of  the  fund  in  his 
hands;  the  account  in  that  respect  was  confirmed  by  the 
Special  Term.  The  General  Term  held  that  the  receiver 
should  be  charged  with  interest  at  the  rate  of  four  per  cent 
upon  his  monthly  balances,  and  that  his  accounts  should  be  sur- 
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charged  with  $5,754.02,  the  difference  between  the  interest  so 
computed  and  the  amount  he  had  charged  himself  for  interest. 
The  facts  appearing  in  reference  to  the  loans  so  made  by  the 
receiver  are  suflBciently  stated  in  the  opinion. 

Rufus  W.  Peckham  for  receiver,  appellant.  The  court 
assumed  a  jurisdiction  which  it  did  not  possess  when  it 
substantially  set  aside  the  decision  of  the  superintendent  of 
the  insurance  department,  fixing  the  amount  of  the  receiver's 
fees.  (Laws  of  1853,  chap.  463,  §  17 ;  Laws  of  1879,  chap. 
161,  §  2,  amending  §  17  of  the  act  of  1853  ;  Atty.-Gen.  v.  At. 
Mut  Z,  Ins.  Co,,  47  N.  T.  336,  340  ;  AUy.-Gen.  v.  iV.  Am. 
Life,  80  id.  152, 154 ;  People  v.  Assessors,  39  id*  81 ;  People 
V.  Police  Depa/rtTnent,  72  id.  415  ;  People  v.  Mayor,  etc,,  79 
id.  582,  589 ;  Bacon's  Abridgment,  title  "  Certiorari,"  subd. 
"  B." ;  Laws  of  1862,  chap.  460,  p.  849,  §  11 ;  Gardiner  v. 
Tyler,  3  Keyes,  505 ;  Kerr  on  Receivers,  216.)  Because  the 
court  has  the  "  general  supervision  of  the  distribution  of  the 
funds"  is  no  reason  for  or  justification  of  the  claim  to  jurisdiction 
on  the  part  of  the  Supreme  Court,  as  made  in  this  matter.  (Laws 
of  1869,  chap.  902,  §  8  ;  Atty.-Gen.  v.  Atlantic  Life,  77  N.  Y. 
336,  340.)  When  the  statute  speaks  of  the  "securities"  in 
the  hands  of  the  department,  the  word  is  not  there  used  as  con- 
tradistinguished from  "  assets,"  but  simply  to  describe  those 
securities  or  that  property  of  the  company  which  is  in  the 
hands  of  the  superintendent  as  distinguished  from  the  other 
property  or  securities  of  the  company  in  its  own  possession. 
(Biirrill's  Law  Dictionary,  title  "  Assets  " ;  Bouvier's  Law  Dic- 
tionary, title  "  Assets  "  ;  In  re  Atty.-Gen.  v.  N*  A,  Co,,  8  N. 
Y.  152.)  The  statute  (Chap.  442  of  1879)  as  to  the  fees  of 
the  receiver  does  not  touch  the  case.  {People  v.  Quigg,  59  N. 
Y.  83 ;  Lefeore  v.  Society,  etc.,  id.  434 ;  In  re  Appeal  of  D,i& 
IL  C  Co,,  69  id.  209 ;  People,  ex  rel.  v.  Brinckerhoff,  68  id. 
259.)  The  court  erred  in  striking  out,  as  assets  of  the  com- 
pany upon  which  the  receiver  had  the  right  to  base  his  com- 
pensation of  five  ]>er  cent,  the  sum  of  $398,028.30  of  notes  and 
loans  on  policies.  {Atty.-Gen.  v.  Ins,  Co,,  12  Barb.  671.)  No 
SicKELS  —  Vol.  XLIV.  13 


98       Attorney-Gbn^bral  v.  North  Am.  Life  Ins.  Co.  [May, 


Statement  of  case. 


rule  of  law  was  violated  by  the  receiver  in  the  investmients  of 
the  trust  fund  made  by  him.  (Story's  Equity,  §  833  a;  King 
V.  TaUot,  40  N.  T.  76,  89 ;  Adair  v.  Brimmer,  74  id.  539, 
550  ;  Ormiston  v.  OUott,  23  Abb.  L.  J.  275,  reversing  22  Hun, 
270 ;  Livennore  v.  Worteman,  25  Hun,  341 ;  Chesterman  v. 
Englcmd,  81  K  Y.  398,  403,  404.) 

Leslie  W,  RuBsell,  attorney-general,  for  the  people.  Pre- 
mium notes  and  loans  were  not  assets  on  which  the  receiver 
could  claim  commissions.  (Laws  of  1869,  chap.  902,  §  13; 
People  V.  Security  Life  Ins.  Co,,  78  N.  Y.  127.)  The  attempt 
of  the  superintendent  of  the  insurance  department  to  fix  the  com- 
pensation of  the  receiver  at  the  time  and  in  the  manner  he  did 
was  premature.  {Ga/rdiner  v.  Tyler,  4  Abb.  Pr.  [N.  S.]  463 ; 
Grant  v.  Bryant,  101  Mass.  667,  570.)  The  authority  con- 
ferred on  the  superintendent  by  section  13  of  chapter  902, 
Laws  of  1869,  was  not  meant  to  be  exercised  to  the  exclusion 
of  the  authority  of  the  court  over  its  officers.  {Malcom  v. 
Sogers,  5  Cow.  188.)  The  court  might  have  deprived  the  re- 
ceiver of  all  compensation  for  improper  conduct.  {Moore  v. 
Zabrishie,  18  N.  J.  Eq.  51 ;  Barney  v.  Saunders,  16  How.  [N. 
S.]  535,  542.)  The  receiver  is  not  entitled  to  any  commission 
except  upon  the  surplus  after  paying  in  full  the  registered 
policies.  {Matter  of  Beceivership  Columbia  Ins.  Co.,  3  Abb. 
Ct.  App.  Dec.  239-242;  Schench  v.  Da/rt,  22  N.  Y.  420; 
Burl/is  v.  Dodge,  1  Barb.  Ch.  77.)  It  was  for  the  receiver  to 
show,  by  clear  itemized  accounts,  the  exact  amount  of  interest 
made  by  the  funds  in  his  control,  or  else  all  presumptions  will 
be  against  him,  and  all  obscurities  and  doubts  will  be  held  ad- 
versely to  him.  (Perry  on  Trusts,  §  821 ;  Boome  v.  Mayhin, 
3  Wood,  724 ;  1  Perry  on  Trusts,  §  468 ;  Utica  Ins.  Co.  v. 
Lynch,  11  Paige,  525.) 

Raphasl  J.  Moses^  Jr.,  for  policy-holders,  appellants.  When 
trustees  are  directed  to  invest  trust-money  on  government  or 
real  securities,  and  they  do  neither,  the  cestuis  que  trusts  are 
only  entitled  to  have  the  trust-moneys  replaced  with  interest. 
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(4  Hare,  500 ;  1  De  G.  &  S.  314 ;  Jiobinson  v.  Hobinson,  1  De 
G.  M.  &  G.  247 ;  Knott  v.  Cottee,  16  Beav.  80 ;  Periy  on 
Trusts,  §  462,  cases  under  note  5.)  If  a  trustee  suffers  trust- 
money  to  lie  idle  he  is  chargeable  with  simple  interest.  If  he 
convert  the  trust-moneys  to  his  own  use,  or  employ  them  in 
his  business  or  trade,  he  is  chargeable  with  compound  interest 
making  annual  rests.  {Schiefelm  v.  Stewart  et  cd.,  1  Johns.  Ch. 
620 ;  Dunscomb^  v.  Dunacomh^  id.  527 ;  Perry  on  Trusts, 
§§468, 669  ;  BerMey  v.  Shreoe,  2  Md.  Ch.  219 ;  liapalye  v.  EaU, 
1  Sandf.  Ch.  339.)  The  receiver  should  be  charged  with  legal 
interest  on  the  sums  received  until  the  date  of  the  settlement 
of  the  accounts,  including  his  commissions.  (Kedfield  on  Sur- 
rogates, 708,  note  6 ;  Freeman  v.  Freeman^  4  Redf.  211 ; 
Whitney  v.  Phosnix,  id.  180 ;  Wheelvyright  v.  Wheelwright^  2 
id.  501 ;  Harhin  v.  TeUer^  3  Redf.  316.)  The  court  erred  in 
allowing  the  receiver  commissions  on  the  special  fund  received 
by  him  from  the  superintendent  charged  with  the  trust  of  its 
payment  to  the  registered  policy-holders ;  the  only  interest  the 
receiver  could  have  therein  was  in  the  surplus.  {Rugglea  v. 
Chapman,  64  K  Y.  557 ;  Laws  of  1869,  chap.  902.) 

William  Barnes  for  creditors  and  policy-holders.  The  re- 
ceiver was  riot  entitled  to  commissions  on  notes  and  loans  on. 
policies.  (Bang's  Life  Valuations,  45 ;  11  Assurance  Mag.  242  ; 
McKean's  Life  Tables  [Am.  ed.],  70 ;  Lewis  Pocock  on  Life 
Assurance,  145;  Fackler's  Agent's  Tables,  19  ;  Van  Buren, 
Atty.'Gen.^,  v.  Chenango  Co.  Mut.  Ins.  Co.,  12  Barb.  671, 
672-677 ;  People  v.  Security  L.  Ins.  <&  Ann.  Co.,  78  N.  T. 
115 ;  In  re  Van  Allen,  37  Barb.  228 ;  2  R.  S.  [1st  ed.]  47, 
part  2,  chap.  5,  title  1,  art.  8  ;  Laws  of  1853,  chap.  463,  §  11 ; 
People  V.  Security  Life  Ins.  Co.,  78  N.  Y.  115,  127.)  The  re- 
ceiver was  only  entitled  to  such  commissions  as  are  allowed 
executors.  {Gardiner  v.  Tyler,  42  N.  Y.  608,  509 ;  4  Abb. 
Pr.  [N.  8.]  463 ;  3  Trans.  App.  161 ;  Mvller  v.  Ponder,  6 
Lans.  473 ;  Orant  v.  Bryant,  101  Mass.  567 ;  French  v.  Gif- 
ford,  31  iDwa,  430 ;  Howes  v.  Dams,  4  Abb.  Pr.  71 ;  Edwards 
on  Receivers  [2d  ed.],  645-651.)   The  allowance  by  the  super- 
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intendent  of  insurance  of  the  receiver's  fees  and  compensation 
was  cora/rrb  nonjvdice^  inoperative,  null,  void  and  of  no  effect 
in  the  premises.  {People  v.  Security  Life^  79  N.  T.  267 ; 
Matter  of  Canal  v.  Walker  St,  12  id.  406 ;  MaUer  of  N.  Y. 
C.  (&  H.  B.  R.  E.  Co.,  65  id.  60 ;  MaM&r  of  R.  R,  Cb.,  64id. 
60,  62;  Matter  of  Appointment  of  Mayor,  49  id.  150 ;  Oa/rdi- 
ner  v.  Tyler,  4  Abb.  Pr.  [N.  S.]  463 ;  Oreen  v.  Rryant,  101 
.  Mass.  567,  570 ;  Midler  v.  Ponder,  6  Lans.  474,  482  ;  Edwards 
on  Receivers,  643-660.)  The  amount  debited  by  the  receiver 
to  himself  personally,  and  credited  to  himself  as  receiver,  on 
account  of  fees  and  conmiissions,  without  any  order  of  the  court 
in  the  premises,  should  be  repaid  to  the  fund  with  compound 
interest.  (2  Wait's  Pr.  243  ;  High  on  Receivers,  515 ;  Redfield 
on  Surrogates,  708;  Freeman  v.  Freemam^,  4  Redf.  211; 
Whitney  v.  PJuenix,  id.  180 ;  Wheelwright  v.  Wheelwright, 
2  id.  201 ;  Ilarkin  v.  Teller,  3  id.  216.)  The  cestuis  que  trust 
may  elect  between  charging  the  receiver  with  interest  or  the 
actual  profits  realized  by  him ;  if  the  actuaj  profits  cannot  be 
ascertained,  the  court  will  charge  compound  interest.  (2  Wait's 
Pr.  250-260;  High  on  Receivers,  §§  797,  803,  p.  177,  §  274; 
Bourne  v.  Maybin,  3  Wood,  724 ;  Corey  v.  Long,  43  How. 
Pr.  492;  Utica  F.  Ins.  Co.  v.  Lynch,  11  Paige's  Ch.  520,  523.) 

William  D.  Whiting  for  various  registered  policy-holders. 
The  notes  and  loans  on  policies  were  properly  deducted  from  the 
amoimt  on  which  commissions  should  be  allowed.  {In  re 
Security  Life  Case,  78  N.  T.  127.)  The  discretion  given  to 
the  superintendent  of  insurance  to  fix  the  compensation  of 
receivers  is  similar  to  the  discretion  given  to  judges  of  the 
Supreme  Court  in  fixing  receivers'  commissions,  and  may  be 
reviewed  at  Special  Term.  {Oa/rdinerY.  Tyler,  4  Abb.  [N.  S.] 
468 ;  Oreen  v.  Bryam.t,  101  Mass.  567,  570 ;  Mxdler  v.  Pon- 
der, 6  Lans.  474,  482;  Edwards  on  Receivers,  643-660.) 
The  deposit  with  the  superintendent  of  insurance  is  not  sub- 
ject to  receiver's  commissions  and  expenses  in  case  of  insolv- 
ency. {Biiggles  v.  Chapmam,,  59  N.  Y.  163  ;  In  r^  Guardian 
Life,  13  Hun,  115.)  The  receiver,  was  not  entitled  to  draw  any 
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commissions  until  the  settlement  of  his  account.  (Redfield  on 
Smrogates,  708;  2  Wait's  Pr.  243;  High  on  Keceivers, 
515.)  A  receiver  should  keep  separate  accounts  so  that  the 
fund  may  be  traced.  (High  on  Keceivers,  §§  797,  803;  2 
Wait's  Pr.  250 ;  Vtica  Ins.  Co.  v.  Zynch,  11  Paige's  Oh.  520 ; 
Bourne  v.  Maybin^  3  Wood,  724 ;  Corey  v.  Long^  43  How. 
Pr.  492 ;  Perry  on  Trusts,  569,  §  468.) 

Lucius  McAdam  for  policy-holders.  The  order  appealed 
from  is  right  in  deducting  from  the  receipts  stated  by  the  re- 
ceiver the  amount  of  notes  and  loans  on  pohcies  outstanding, 
the  same  not  being  assets  within  the  meaning  of  section  13,  chap- 
ter 902  of  the  act  of  1869.  {People  v.  Security  Life,  78  N. 
Y.  127;  Matter  of  Globe  Ins.  Co.,  2  Edw.  Ch.  625 ;  Osgood  v. 
De  Groot,  36  N.  Y.  348;  High  on  Eeceivers,  611;  Ywrh 
Buren  v.  Chenango  Co.  Mut.  Ins.  Co.,  12  Barb.  671.)  The 
order  is  right  also  in  deducting  the  amounts  of  premium  and 
interest  deducted  from  death-claims.  {People  v.  Security  Life, 
78  N.  Y.  126 ;  AUy.-Oen.  v.  Guardian  Life,  82  id.  338.) 
The  facts,  records,  and  circumstances  of  the  receivership  must 
be  before  the  judge  or  officer  before  he  can  assume  the  power 
of  fixing  the  fees.  {Gardiner  v.  Tyler,  4  Abb.  [N.  S.]  468 ; 
3  Trans.  App.  161.)  Chapter  442,  Laws  of  1879,  has  no  ap- 
plication to  this  case.  It  did  not  purport  to  amend  the  act  of 
1869,  and,  in  fact,  refers  only  to  banking  associations  and 
bankers.  (4  Edm.  144,  under  title  "  Police  Banking; "  Banks' 
Bros.  6th  ed.  R  S.,  vol.  2,  p.  323,  under  title  '*  Safety  Fund 
Banks.")  The  order  of  the  learned  judge,  at  Special  Term, 
providing  that  the  expenses  should  be  borne  pro  rata  by  the 
different  funds,  conforms  to  the  act  of  1869,  to  the  law  and 
practice  of  the  court,  and  to  the  principles  of  equity  and 
natural  justice.  {Atty.-Gen.  v.  North  Am.  Life,  80  N.  Y. 
152 ;  82  id.  172 ;  E.  S.  2  Edm.  47,  §  29 ;  2  Daniels'  Ch.  Pr. 
1411  et  seq.) 

Finch,  J.  Sufficient  reasons  have  been  assigned  for  direct- 
ing a  reconsideration  by  the  insurance  deparment  of  its  order 
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fixing  tho  compensation  of  the  receiver  in  this  action  at  five 
per  cent,  upon  the  amount  of  assets  of  the  company  which 
should  come  into  his  possession.  That  order  was  prema- 
ture. It  was  made  before  the  services  of  the  receiver  had  even 
approached  completion ;  before  commissions  were  earned  or 
payable ;  when  it  was  not  certain  that  the  officer  would  complete 
his  duties ;  when  the  amount  of  care  and  labor  required  could 
only  be  estimated  and  could  not  be  known  ;  and  when  any  just 
ground  of  judgment  was  hidden  in  the  uncertainties  of  the 
future.  It  was  ex  parte,  Nobody  interested  in  the  disposition 
of  the  assets  had  notice  or  an  opportunity  to  be  heard.  The 
receiver  wrote  a  letter  requesting  an  allowance  of  five  per  cent, 
and  the  superintendent  wrote  an  answer  granting  it,  and  al- 
though its  consequence  was  to  take  from  the  fund,  according  to 
the  receiver's  claim,  about  $68,000,  nobody  was  allowed  oppor- 
tunity to  object,  or  to  influence  the  important  and  serious  de- 
cision. It  seems  to  have  been  made  under  a  misapprehension. 
The  receiver  represented  in  his  letter  that  the  amount  of  assets 
likely  to  come  into  his  possession  would  be  about  $600,000. 
He  now  claims  commissions  upon  more  than  double  that  amount. 
It  is  probable  that  his  estimate  was  made  in  good  faith,  possibly 
because  at  the  time  he  did  not  consider  the  fund  in  the  posses- 
sion of  the  insurance  department  subject  to  commissions,  but 
nevertheless  we  cannot  be  certain  that  the  mistake  was  imma- 
terial, and  had  no  effect  upon  the  judgment  of  the  superintend- 
ent.. A  decision  thus  made  and  producing  a  result  so  serious 
ought  not  to  stand. 

But  it  is  said  that  it  must  stand ;  that  there  is  no  remedy ; 
that  the  action  of  the  superintendent  is  conclusive ;  and  the 
interference  of  the  courts  is  arbitrary  and  without  authority. 
The  argument  is  that  under  the  statute  (Laws  of  1869,  chap.  902, 
§  13),  the  compensation  of  the  receiver  is  to  be  fixed  by  the 
superintendent,  and  as  no  notice  is  expressly  required  to  be 
given,  and  no  time  or  occasion  specified  for  the  perfonnance 
of  the  duty,  the  officer  cliarged  with  it  is  the  sole  and  only  judge 
of  the  proper  time,  the  suitable  occasion,  and  the  rate  or  amount 
to  be  awarded.    We  do  not  assent  to  that  doctrine.     The  re- 
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ceiver  is  the  officer  of  the  court.  It  made  him  and  can  unmake 
him.  He  has  no  independent  authority  or  power.  He  is  the 
mere  agent  or  instrument  through  w]iom  the  law  takes  into  its 
own  custody  the  assets  and  property  of  the  insolvent  corpora- 
tion, closes  its  business  and  makes  final  distribution.  The  re- 
ceiver is  imder  the  control  of  the  court.  He  can  do  nothing 
without  its  orders.  When  at  the  end  of  his  duty  he  presents 
his  accounts,  his  proper  compensation  is  to  be  determined  by 
the  courts,  xmless  some  statute  has  fixed  it  or  bestowed  the  au- 
thority elsewhere.  In  the  prcsent  case  he  comes  before  the 
court  to  settle,  and  surrender  his  trust.  Upon  the  question  of 
compensation  he  sets  up  the  decision  of  the  superintendent 
He  brings  it  into  court  and  claims  under  it,  and  so  it  comes  be- 
fore the  court.  He  subjects  it  to  the  scrutiny  which  that  tribu- 
nal has  a  right  to  exercise  and  cannot  justly  withhold.  He  brings 
it  there  as  controlling  and  coiylusive,  and  claims  the  benefit  of 
it,  and  that  question  is  fairly  presented  and  must  be  determined 
before  the  distribution  can  be  made  which  it  is  the  duty  of  the 
court  to  make.  And  so  the  jurisdiction  of  the  superintendent 
and  the  regularity  of  its  exercise  are  botli  before  the  court,  and 
both  involved  in  its  legitimate  inquiry. 

The  statute  tlius  invoked  does  one  of  two  things,  and  must 
be  construed  in  one  of  two  ways.  It  either  authorized  the 
superintendent  to  fix  the  rate  of  compensation  in  advance,  or 
to  determine  the  proper  compensation  when  the  service  had 
been  performed.  We  think  the  latter  is  its  only  true  and  just 
construction.  A  statute  may  fix  a  rate  of  compensation  in 
advance,  applicable  to  a  given  class  of  cases,  and  without  refer- 
ence to  a  particular  individual  or  specific  circumstances.  But 
where  an  officer  is  authorized  to  fix  the  compensation  for 
services  of  anotlier  officer  to  be  thereafter  rendered,  and  such 
services  necessarily  run  over  a  long  time  and  may  be  widely 
difierent  in  different  cases,  and  deserving  consequently  a  differ- 
ent treatment,  we  think  the  authority  confers  power  to  fix 
compensation  for  services  rendered,  and  not  a  rate  of  compen- 
sation for  services  to  be  rendered  in  the  future.  The  act  of 
the  superintendent  is  in  its  nature  judicial.     He  is  to  act  upon 
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existing  facts,  and  estimate  the  value  of  services  which  have 
been  rendered,  and,  therefore,  can  be  known  and  measured. 
"When  it  appeared  that  the  judgment  invoked  by  the  receiver 
was  not  such  as  the  statute  contemplated,  and  in  addition  that 
it  was  obtained  without  the  knowledge  of  parties  interested, 
and  upon  a  mistaken  statement  of  assets  naturally  tending  to 
affect  the  mind  of  the  superintendent,  the  court  had  a  right  to 
deny  to  its  officer  the  benefit  of  the  decision  he  claimed,  and 
say  to  him  tliat  if  he  desired  the  benefit  of  the  statute  and  pre- 
ferred the  estimate  of  the  superintendent  to  the  valuation  of  the 
court  he  must  go  back  and  get  it ;  obtain  it  upon  the  basis  of 
services  substantially  completed  and  therefore  capable  of  being 
accurately  known  ;  obtain  it  fairly  upon  facts  correctly  stated 
and  not  tending  to  mislead ;  obtain  it  openly  and  with  op- 
portunity for  parties  interested  to  be  heard.  The  power  of  the 
court  would  be  very  weak  if  it  could  not  control  its  officer  so 
far  as  this.  It  does  not  by  such  direction  disregard  the  statute, 
or  the  right  of  tlie  receiver  under  it.  It  recognizes  both.  It 
simply  requires  of  its  own  officer,  for  whose  conduct  it  is 
largely  responsible,  that  he  shall  avail  himself  of  such  a  right 
fairly  and  justly  before  he  asks  the  court  to  ratify,  and  recognize, 
and  act  upon  it. 

In  the  computation  of  commissions  the  special  fund  deposited 
with  the  superintendent  as  security  for  registered  policies  and 
annuity  bonds  was  treated  as  assets  in  the  hands  of  the  receiver. 
The  propriety  of  that  decision  is  questioned  on  behalf  of  the 
policy-holders,  mainly  because  of  the  provision  (Laws  of 
1869,  chap.  902,  §  7)  that  the  receiver  is  to  take  possession  of 
all  the  assets  and  credits  of  the  company,  "  except  the  securities 
deposited  in  the  insurance  department."  But  the  next  section 
provides  (§  8)  that  these  securities  are  to  be  sold  and  converted 
into  money  by  the  receiver,  superintendent  and  State  treasurer, 
and  when  so  converted  the  proceeds  are  to  be  paid  over  to  the 
receiver  on  his  giving  his  receipt  to  the  superintendent,  and 
the  former  is  thereupon  to  pay  them  out ;  satisfying  first  the 
registered  policies  outstanding,  and  applying  any  surplus  to- 
gether witli  other  assets  of  the  company  to  the  payment  of  its 
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just  debts.  We  decided,  under  this  provision,  that  the  receiver 
became  the  rightful  custodian  of  the  proceeds  realized,  that 
they  were  held  by  him  in  his  official  capacity  and  their  safety 
secured  by  his  bond,  and  that  the  superintendent  could  not 
delay  their  transfer  until  the  receiver  was  ready  to  make  dis- 
tribution. i^AtCy-OefCl  v.  North  America  Life  Ins.  Co.,  80 
N.  T.  155.)  These  proceeds  were  thus  assets  in  the  possession  of 
the  receiver,  and  by  him  received  and  disbursed,  and  were 
properly  considered  such  for  the  purpose  of  calculating  com- 
missions. 

Certain  other  items  in  the  receiver's  account,  claimed  by  him 
to  be  assets,  were  denied  to  be  such  for  the  purposes  of  the  com- 
putation. The  premium  notes  and  loans  on  policies,  amount- 
ing to  nearly  $400,000,  were  thus  rejected  upon  the  ground  that 
they  constituted  merely  offsets  against  the  liability  of  the  com- 
pany, and  were,  as  it  was  tersely  expressed  by  the  learned  judge 
at  Special  Term,  "  figures,  not  assets."  It  is  now  contended 
that  this  ruling  was  erroneous,  that  the  notes  in  the  hands  of 
the  receiver  were  property,  and  the  company  could  have  sued 
upon  them  and  recovered.  We  may  grant  that  they  were  prop- 
erty without  necessarily  being  conducted  to  the  conclusion  that 
they  were  assets  in  the  possession  of  the  receiver,  for  the  pur- 
pose of  estimating  his  commissions.  The  policy-holder  who 
had  given  such  a  note  to  the  company  was  a  creditor  only  for 
the  balance,  and  the  dividend  payable  to  him  was  to  be  made 
upon  such  balance.  {People  v.  Security  Co.,  78  N.  T.  127; 
34  Am.  Rep.  522.)  As  matter  of  fact  it  follows  that  the  pro- 
ceeds of  such  notes  were  neither  actually  received  by  the 
officer  nor  disbursed  by  him.  What  happened  was  a  computa- 
tion and  payment  of  a  balance,  and  the  process  was  one  of 
account  rather  than  the  receipt  and  payment  of  money.  To 
allow  commissions  upon  this  class  of  items  would  be  to  give 
them  upon  receipts  and  disbursements  having  only  a  con- 
structive and  not  an  actual  existence. 

It  was  proper  also  to  deduct  from  the  total  of  assets  the 
$22,000,  representing  taxes  paid  upon  lands  sold  on  foreclosure 
of  mortgages  held  by  the  superintendent.  Otherwise  the  re- 
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ceiver  would  get  a  double  commission  upon  the  sum.  Practi- 
cally it  amounted  only  to  a  loan  by  him  from  general  assets  to 
the  special  fund  which  the  latter  returned  to  him. 

That  part  of  the  order  which  apportioned  the  expenses  of 
the  trust  j>ro  rata  between  the  general  and  the  special  fund  is 
resisted  on  behalf  of  the  registered  policy-holders,  who  claun 
that  the  whole  of  the  fund  provided  for  their  security  should 
be  preserved  for  them  without  diminution  or  abatement.  Sec- 
tion 13  of  the  act  of  18G9,  after  providing  for  the  manner  in 
which  the  compensation  of  the  receiver  shall  be  fixed,  author- 
izes him  to  employ  necessary  clerks  and  actuaries  who  shall  be 
paid  such  reasonable  compensation  as  he  shall  determine,  sub- 
ject to  the  approval  of  the  superintendent ;  and  then  adds  "  all 
of  which  compensation  to  said  receiver,  clerks  and  actuaries 
shall  be  a  charge  on  the  funds  of  such  company  and  paid  out 
of  said  funds."  No  distinction  is  here  drawn  between  the 
general  and  special  funds  of  the  company,  but  the  expenses  are 
imposed  upon  its  funds  without  exception  or  discrimination. 
The  argument  to  release  the  registered  fund,  because  by  section 
8  it  is  to  be  paid  over  to  the  registered  policy-holders,  does  not 
impress  us.  It  is  justly  suggested  that  upon  such  construction, 
in  a  case  where  all  the  policies  were  registered  and  the  fund 
was  just  sufficient  to  meet  them,  there  would  be  no  provision 
for  the  payment  of  expenses.  It  is  said  in  such  case  there 
would  be  no  insolvency  and  nothing  for  the  receiver  to  receive. 
But  the  provisions  of  section  8  indicate  that,  although  not  tech- 
nically insolvent  in  such  case,  its  business  would  be  closed  and 
its  assets  distributed,  because  it  is  only  where  the  actuary's  re- 
2)ort  shows  that  there  are  funds  suflScient  not  only  to  pay  the 
policies  and  obligations,  but  also  "  the  legal  costs  and  expenses 
of  the  receivership,"  that  the  business  of  the  company  can  be 
continued.  Of  course  it  is  difficult,  if  not  impossible,  to  reach 
absolute  justice  in  the  proper  apportionment  of  expenses  to  the 
two  funds,  but  the  mode  adopted  of  a  pro  rata  distribution 
seems  to  us  just  and  the  best  attainable. 

The  remaining  questions  raised  relate  to  the  conduct  of  the 
receiver  in  the  care  and  investment  of  the  funds  committed  to 
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his  charge,  and  which  has  been  criticized  with  the  effect  of  in- 
ducing the  General  Term  to  impose  upon  him  a  charge  for 
interest  beyond  that  which  he  admits  to  have  been  received.  The 
case  shows  that  he  invested  the  funds  in  his  hands  without  the 
direction  or  consent  of  the  court.     He  should  have  sought  its 
authority  and  acted  in  obedience  to  its  orders.      He  loaned 
the  money  through  the  agency  of  a  firm  of  brokers,  trusting 
them  with  its  possession  and  control  without  security  of  any 
kind,  and  relying  solely  upon  their  responsibility  and  business 
honor  and  integrity.     While  he  had  a  riglit  so  to  use  his  own 
money,  it  was  wrong  to  subject  trust  funds  to  such  possibilities 
of  danger  and  the  risk  of  loss  involved.     He  directed   these 
moneys  to  be  loaned  on  call,  and  upon  the  security  of  sound 
collaterals,  but  kept  no  detailed  account  of  such  loans ;  pro- 
duced none  kept  by  his  agents ;  cannot  name  a  single  borrower ; 
cannot  specify  a  single  loan ;  furnished  no  facts  by  the  aid  of 
which  the  investments  could  be  traced  and  their  character  as- 
certained, or  his  agent's  statement  of  the  amount  of  interest 
earned  be  verified.     The  court  has  nothing  to  depend  upon 
but  his  own  assertion  of  the  amount  of  interest  received,  and 
that  is  stated  in  his  account,  as  nearly  as  we  can  ascertain,  in 
seven  items  admitting  its  receipt  generally  and  in  gross,  and 
aggregating  nearly   $30,000,  and    leaving    unexplained  the 
sources  from  which  it  came,  or  the  particular  sums  which  pro- 
duced it.     These  things  were  wrong  and  a  violation  of  duty. 
The  statute  only  authorLzes  the  receiver  to  collect  and  p^iy. 
It  gives  no  command  to  invest.     Where  no  directions  are  given 
by  the  court  it  is  his  duty  simply  to  keep  and  protect  the  tnist 
fund  and  hold  it  ready  for  distribution.     If  parties  interested 
desire  it  to  be  invested,  they  may  apply  to  the  court  for  such 
an  order,  and  although  they  neglect  to  do  so,  a  loan  by  the 
receiver,  even  temporarily,  is  a  breach  of  trust.    '{Vtica  Ins. 
Co.  V,  Lynch^  11  Paige,  622.)     He  takes  the  fund  strictly  sub- 
ject to  the  orders  of  the  court  and  to  be  disposed  of  by  its  di- 
rection.    (High  on  Eeceivers,  §§  177,178.)      He  is  held  to 
great  strictness  in  rendering  his  accounts  and  must  keep  them 
80  that  the  fund  can  be  traced  (id.,  §  803),  and  they  must  be 
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clear,  accurate  and  distinct.  (^Bourne  v.  Mayhm^  3  Wood, 
724.)  The  court,  therefore,  would  have  been  jastified  in 
charging  against  the  receiver  the  interest  complained  of,  if 
there  was  just  occasion  for  so  doing.  With  serious  doubt  and 
hesitation  on  the  part  of  some  of  us,  we  have  in  the  end  con- 
curred in  the  opinion  that  such  just  occasion  does  not  here 
exist.  The  receiver  appears  to  have  acted  in  entire  good  faith 
and  without  trace  of  any  wrong  intention.  We  have  no  rea- 
son to  suspect  him  of  any  personal  benefit  in  the  transaction. 
No  part  of  the  fund  has  been  lost.  It  is  all  safe  and  ready 
for  distribution.  No  injury  has  resulted  to  the  parties  inter- 
ested, but  on  the  contrary,  it  is  quite  probable  that  a  larger  in- 
terest has  been  obtained  than  would  have  resulted  from  the  di- 
rection of  the  court.  Although  disapproving  what  has  been 
done,  we  do  not  think  the  case  is  one  for  punishment,  because 
entire  good  faith  and  honesty  of  intention  is  manifest,  and  the 
fund  has  been  benefited  and  not  harmed. 

We,  therefore,  reveree  so  much  of  the  order  of  the  General 
Term  as  charges  the  receiver  with  interest  beyond  that  received 
by  him,  and  affirm  it  in  all  other  respects,  but  without  costs. 

All  concur. 

Ordered  accordingly. 
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etc..  Respondent. 

An  action  is  not  maintainable  against  the  receiver  of  an  insolvent  life  in- 
surance company,  to  recover  for  services  rendered  by  an  attorney  to  the 
corporation  after  the  appointment  of  the  receiver ;  the  company  or  its 
officers  cannot,  after  such  an  appointment,  subject  the  funds  in  the  re- 
ceiver's hands  to  any  legal  liability. 
•  The  A.  M.  Life-insurance  Co.,  having  been  served  with  an  order  to  show 
cause  why  a  receiver  should  not  be  appointed,  retained  plaintiff  to  oppose, 
which  he  did.  The  application  was  granted.  Plaintiff  advised,  and  at 
the  request  of  the  officers  took  an  appeal  to  the  General  Term  and  to  the 
Court  of  Appeals  ;  the  order  was  affirmed.  Afterward,  without  any  spe- 
cific instructions,   but  with  the  knowledge  and  assent  of  the  officers, 
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plaintiff  opposed  the  confirmation  of  the  report  of  the  actuary.  In  an  ac- 
tion to  recover  for  his  services  plaintiff  testified  that  he  rendered  such 
services  under  the  original  general  retainer.  Held,  that  there  was  no 
entire  contract,  at  the  time  of  the  original  retainer,  established,  binding 
the  company  and  its  assets  for  its  performance,  so  as  to  create  a  liability 
on  the  part  of  the  receiver,  payable  out  of  the  funds,  for  services  ren- 
dered after  his  appointment ;  and  that  plaintiff  was  only  entitled  to  re- 
cover for  services  rendered  before  such  appointment. 

It  aesTM  that  where  the  officers  of  a  company  believe  it  to  be  solvent,  and 
have  reasonable  g^uudsfor  such  belief,  it  is  their  duty  to  oppose  such  an 
application,  and  that  the  reasonable  expenses  incurred  should  be  allowed 
to  them. 

It  is  competent  for  the  court  administering  the  fund,  if  there  is  just  ground 
and  probable  cause  for  appealing  from  the  order  appointing  a  receiver,  to 
allow  a  reasonable  sum  for  the  expenses. 

This,  however,  is  not  an  absolute  right,  enforceable  by  action,  but  is 
entirely  in  the  discretion  of  such  court  and  to  be  exercised  in  that  pro- 
ceeding, 

(Argued  April  13,  1882  ;  decided  May  2, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Oourt  in  the  third  judicial  department,  entered  upon  an 
order  made  at  the  January  term,  1881,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term. 

This  action  was  brought  against  defendant,  as  receiver  of  the 
Atlantic  Mutual  Life  Insurance  Company,  to  recover  for  ser- 
vices rendered  by  plaintiff's  firm  as-  attorneys  and  counselors 
for  said  company  in  opposing  the  application  for  the  appoint- 
ment of  receiver,  and  upon  appeals  to  the  General  Term  from 
the  order  making  the  appointment  to  the  Oourt  of  Appeals 
from  the  order  of  affirmance,  and  for  various  other  services 
after  the  appointment  of  the  receiver. 

The  Special  Term  gave  judgment  for  the  services  prior  to 
such  appointment,  but  decided  against  the  plaintiff  as  to  the 
subsequent  services. 

William  Barnes  for  appellant.  The  order  of  August  6, 
1877,  appointing  a  receiver  and  restraining  the  company  from 
its  fiirther  continuance  in  the  business  of  life  insurance,  did 
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not  operate  as  an  injunction  against  an  appeal,  and  a  further  de- 
fense by  the  company  in  the  said  proceedings,  and  did  not 
annul  or  affect  the  retainer  of  its  attorneys  and  counsel  in  the 
said  litigation,  or  their  right  of  recovery  and  compensation  for 
professional  services, rendered  or  to  be  rendered,  or  for  disburse- 
ments incurred  or  to  be  incurred  therein.  (Laws  of  1869, 
chap.  902,  §  7 ;  Atfy-GenH  v.  Bank  of  Cdumhia,  1  Paige, 
518.)  The  managers  and  oflScers  of  the  company  not  only  had 
the  right  but  it  was  their  duty  to  do  what  they  could  to  keep  it 
in  life.  [Sheldon  Hat  Co,  v.  Eckmeyer  Hat  Co,^  %Q  How.  Fr. 
70;  Copeland  v.  Citizens^  Oas  Co.^  61  Barb.  605;  Abbott  v. 
Am.  Hard  Rubber  Co.^  33  id.  538 ;  Ryokmam,  v.  Parkins^  5 
Paige,  54:3 ;  Thompson  on  Prov.  Remedies,  485,  486 ;  Hoff- 
man on  Prov.  Remedies,  508.)  In  resisting  the  legal  proceed- 
ings taken  by  the  attorney-general  and  receiver  to  restrain 
the  company  from  transacting  business,  and  to  distribute  its 
assets  and  to  practically  end  its  corporate  existence^  the  officers 
acted  as  the  legal  trustees  of  the  stockholders  and  creditors  of 
the  company  and  in  the  performance  of  their  trust  duties,  and 
are  entitled  to  the  payment  of  what  are  called  "  trustees'  costs," 
as  between  solicitor  and  client.  (Beames  on  Costs  [Lond.  ed. 
of  1840],  p.  146 ;  2  Daniell's  Oh.  Pr.  1438,  1411 ;  Law  of 
Trusts  by  Tiffany  &  Bullard,  713 ;  Lewin  on  Law  of  Trusts 
[7th  ed.],  846 ;  Burrill  on  Assign.  [3d  ed.],  §  417,  pp.  575, 
576;  Ifoyes  v.  Blakemqn^  5  N.  T.  Sup.  539,  543,  544; 
Lewin's  Law  of  Trusts  [6th  ed.],  528 ;  1  Perry  on 
Trusts,  §§  907,  910,  pp.  537-540;  Hill,  on  Trustees  [Am. 
Notes],  883,  margin  570,  573;  Goldsmith's  Eq.  [6tli  ed.] 
596,  597,  602;  Fay  v.  Erie  cfe  Kalamazoo  Bank^  Har. 
Ch.  [Mich.]  194 ;  Thompson  on  Prov.  Remedies,  481 ;  Bur- 
rill on  Assign.  [3d  ed.]  538,  §  391 ;  Receiver  v.  Pa/teraon 
Gas-light  Go,,  3  Zabr.  283 ;  23  N.  J.  L.  000  ;  Hyde  v.  Lynch, 
4  Comst.  357,  392  ;  AU'y-Genn  y.  The  L,  &  F.  Ins.  Co.,  4 
Paige,  224.)  In  an  action  or  special  proceeding  for  the  ad- 
ministration and  distribution  of  a  fund  in  the  hands  of  the 
court,  where  a  judicial  apportionment  or  determination  of  rights 
is  necessary  for  this  purpose,  the  costs,  counsel  fees  and  ex- 
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penee  of  all  necessary  parties  are  a  lien  and  charge  upon  the 
fund,  as  necessary  expenses  or  allowances,  prior  to  distribution. 
1  Baeon's  Abr  [Phil.  ed.  of  1S42]  504 ;  WUlard's  Eq.  Jur. 
[Potter's  ed.]  49 ;  House  v.  Finoh^  1  Ves.  Oh.  36 ;  Cooper  v. 
Pitcher,  4  Hare,  485 ;  Perry  v.  Whitehead,  6  Ves.  545  ;  10 
Eng.  Eep.  [Equity  Case]  794;  Orion  v.  Smith,  5  Eng.  Rep. 
518 ;  Lee  v.  Ddcme,  4  DeG.  &  S.  1,  6  ;  Thomaaon  v.  Moaea, 
5  Beav.  77;  Boreham  v.  BignaU,  8  Hare,  131,  134;  KnoitY. 
Cotter,  13  Eng.  L.  &  Eq.  [Dig.  Smith]  196;  Howe  v.  Wilr 
son,  2  R.  &  M.  687,  688 ;  Wedgewood  v.  Adams,  8  Beav.  105; 
Merlin  v.  £lagran)e,  25  id.  125 ;  LarJdns  v.  Paton,  2  M.  & 
K.  320;  In  re  Eicha/rdson,  L.  R,  14  Ch.  Div.  611; 
Thomas  V.  Jorhes^  1  D,  &  S.  134 ;  In  re  State  Fire  Ins,  Co,, 
De  G.  J.&  S.  Ch.  634 ;  Albert  Arbi.  Dec,  Parts  1-3,  in  1871-3. 
[Reported  by  Francis  S.  Riley,  Stevens  &  Haynes,  London, 
1872],  p.  10 ;  The  Albert  Life  Assurance  Company  Arbitra- 
tion Act,  1871,  34  and  35  Vict.,  chap.  31,  passed  May  25, 
1871 ;  WemvncJ^s  Case,  p.  103 ;  Morrell  v.  Dickens,  1  Johns. 
Ch.  153 ;  Grover  v.  Wakeman,  11  Wend.  226;  Irving  v.  De- 
Kay,  9  Paige,  533 ;  King  v.  Strong,  id.  94 ;  Atkinson  v. 
Marks,  1  Cow.  693  ;  BadeoAi  v.  Rogers,  2  Paige,  209  ;  Rich- 
ards V.  Saltin,  6  Johns.  Ch.  445 ;  Canjield  v.  Sterling,  1  Hopk. 
224 ;  Campbell  v.  Dunstan,  4  Johns.  Ch.  833 ;  Mason  v.  Cod- 
wise,  6  id.  297,  301 ;  WHsonY.  Wilson,  32  Barb.  346  ;  Living- 
ston v.  Murray,  68  N.  T.  493  ;  Bergen  v.  Ca/rman,  79  id.  153 ; 
McLean  v.  Freenum,  70  id.  89,  90  ;  Ins.  Co.  v.  Mechs.  Mut. 
t.  Ins.  Co.,  122  Mass.  422 ;  McCoy  v.  Appleby  Manuf.  Co.,  1 
Bradw.  78  ;  Von  Schmidt  v.  Htmtingtofi,  1  Cal.  56,  74,  75 ; 
6fuy  V.  Globe  L.  Ins.  Co.,  9  Ins.  L.  J.  474, 476,  224 ;  2  Daniell's 
Ch,  Pr,  1402, 1405,  1406;  Lewin  on  Law  of  Trusts,  321;  1 
Bouvier's  Law  Diet.  752.)  The  Atlantic  Mutual  Life  Lisurance 
Company,  having  been  sued  by  the  permission  of  the  court, 
and  having  interposed  an  answer,  and  the  issues  thereon  hav- 
ing been  tried  and  determined  against  the  said  company  on 
the  first  trial,  and  judgment  having  been  rendered  for  the 
plaintiff  for  the  sum  of  $12,104.59,  and  the  said  company  not 
having  appealed  therefrom,  and  the  said  judgment  still  re- 
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maining  on  record  against  the  company,  in  full  force  and  un- 
reversed, it  constitutes  a  valid  claim  against  the  assets  of  the 
said  company  in  the  hands  of  the  receiver.  {People  v.  Rens- 
selaer Ina.  Co.^  38  Barb.  325 ;  Kinoaid  v.  Dwinelle^  59  N.  Y. 
548,  553 ;  WiUitta  v.  Waite,  25  id.  583.)  The  judgment 
rendered  for  the  plaintiff  on  the  second  trial,  and  any 
further  sum,  for  which  this  court  may  decide  that  the 
plaintiff  is  entitled  to  a  recovery,  should  be  adjudged  and  de- 
creed to  be  a  prior  lien  and  claim  upon  the  fund  in  court  in 
the  hands  of  the  receiver.  {Hare  v.  Rose^  2  Ves.  Sr.  558  ; 
Fi/rd  V.  Earl  of  Chesterfidd,  21  Beav.  42T,  428 ;  Major 
V.  Major,  2  Drewry,  282,  283 ;  5  Eng.  Kep.  685 ;  2  Dan- 
iell's  Ch.  Pr.  [4th  Am.  ed.]  1423 ;  In  re  Mayhew^  Rowles 
V.  Mayheio,  Ct.  of  App.  Ch.  Div.  [Apl.  1877],  4  L.  &  Eq.  641 ; 
Columhian  Ins,  Co.  v.  Stevens,  37  N.  Y.  539 ;  Pemberton's 
Judgments  and  Orders  of  the  Court  of  Appeal  and  High  Court 
of  Justice,  pp.  222,  223  [London  ed.,  1876]  ;  Sutton  v.  Doggett, 
3  Beav. ;  Sayer's  Law  of  Costs  [London  ed.  1777],  1-2 ;  Banks' 
Code  of  1879,  §  ^Q ;  Beames  on  Costs,  207  ;  Turwin  v.  Gib- 
son-, 3  Atk.  719  ;  2  Hullock,  526 ;  2  Wait's  Pr.  203  ;  "Willard's 
Eq.  Jnr.  [Potter's  ed.]  334 ;  In  re  Butler's  Kstate,  13  t. 
Ch.  [N.  S.]  456  ;  High  on  Eeceivers,  §  134,  p.  89 ;  Magee  v. 
OiUel'an,  1  Paige,  644.)  The  plaintiff  is  entitled  to  recover 
for  the  work,  labor  and  services  performed  by  him  and  his  firm 
and  for  the  expenses  incurred,  whether  such  services  were  per- 
formed and  disbursements  expended  before  or  after  the  appoint- 
ment of  the  receiver.  {Bathgate,  Adm/r.,  v.  Ilarhin,  59  N.  Y, 
533;  Gustin  v.  Stoddard,  30  N.  Y.  Sup.  Ct.  100;  11  N.  Y. 
"Weekly  Dig,  216 ;  Tracey  v.  Ste<irns,  12  id.  533 ;  Davis  v. 
Stover,  16  Abb.  Pr.  [N.  S.]  225  ;  People  v.  Nat.  Trust  Co,, 
10  N.  Y.  Weekly  Dig.  571 ;  People  v.  Nat  Trust  Co,,  82  N. 
Y.  283 ;  Roberts  v.  Austin,  26  Iowa,  316 ;  Columbian  Ins. 
Co.  V.  Stevens,  37  N.  Y.  536 ;  Matt^  of  Colvin,  3  Md.  Ch. 
Dec.  280,  303;  Kerr  on  Receivers  [Bispham's  2d  ed.],  221 ; 
Edwards  on  Ercceivers,  3,  12.) 

Nathuniel  C.  Moak  for  respondent.     Upon  the  appointment 
of  the  receiver,  the  title  to  the  assets  vested  in  him  for  the 
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creditors  of  tlie  company.  Neither  the  company  nor  any  one 
acting  under  it  could  thereafter  charge  or  incumber  the  assets 
with  any  liability  or  entitle  one  acting  under  oi*  by  authority 
of  the  company  to  any  judgment  against  the  receiver.  {Mat- 
ter of  Berry ^  Receiver ^  26  Barb.  55,  59,  62  ;  People  v.  Seeu- 
rity^  etc.^  23  Hun,  596 ;  People  v.  /Security  Life  Im.  Co.^  71 
N.  Y.  226,  227 ;  JSToel  -v.  WaUingham,  2  Sim.  &  Stu.  970 ; 
Morgan  v.  If,  T.  cfe  A.  P.  P.  Co.,  10  Paige,  290,  295 ;  Gran- 
^tine's  Appeal,4t9  Penn.  St.  321 ;  Travers  v.  Waters,  12  Johns. 
500 ;  Krietz  v.  Frost,  '55  Barb.  474 ;  Savage  v.  Darrow,  4  IIow. 
Pr.  74 ;  Mdridge  v.  Streutz,  39  N.  Y.  Sup.  Ct.  295  ;  Batchd- 
der  V.  Tenney,  27  Yt.  784;  ConcMe  v.  BucUin,  2  Atk.  221.) 
The  statute  under  which  the  receiver  was  appointed  (§  8,  chap. 
902,  Laws  of  1869)  expressly  directs  what  disposition  shall  be 
made  of  the  funds  and  assets  of  the  company  that  go  into 
the  receiver's  hands  and  thus  places  it  beyond  the  power  of  the 
court  to  give  the  money  to  the  attorney  of  the  company,  which 
has  been  condemned  for  mismanagement  in  preference  to  the 
policy-holders  who  created  the  fund  and  to  whom  the  money 
rightfully  belongs.  {In  re  Atty.-Oen,  v.  N.  A.  Z.  Ins.  Co., 
18  Hun,  471;  In  re  Lamherson,  63  Barb.  297;  Struthers  v. 
Christal,  3  Daly,  328 ;  Pelfe,  Sapt,  etc.  v.  Life  Assn.  of  A.,  9 
Mo.  App.  586 ;  Tuihill  v.  L^cpton,  1  Edw.  Ch.  564 ;  McLean 
V.  Freeman,  70  N.  Y.  81 :  Noyes  v.  Blakeman.,  6  id.  567, 581 ; 
Pychman  v.  Perkins,  5  Paige,  543;  Leonard  v.  Freeman, 
Col.  &  C.  Cas.  491 ;  People,  ex  rel.  v.  Security  Life  Ins.  Co.j 
71  K  Y.  224.) 

Kapallo,  J.  We  are  of  opinion  that  for  the  services  ren- 
dered by  the  plaintiff  to  the  corporation  after  the  appointment 
of  the  receiver,  an  action  against  the  receiver  cannot  be  main- 
tained. The  company,  or  its  officers,  could  not  after  that  date 
snbject  the  fund  in  the  hands  of  the  receiver  to  any  legal  lia- 
bility. For  its  indebtedness  to  the  plaintiff,  incurred  before 
the  appointment  of  the  receiver,  the  plaintiff  has  been  permit- 
ted to  recover.  For  that  incurred  afterward  he  was  not  permit- 
ted to  recover. 
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The  plaintiflE  seeks  to  avoid  this  diflSculty,  and  to  make  his 
claim  for  services  rendered  after  the  appointment  relate  back 
to  a  period  anterior  to  such  appointment,  on  the  ground  that 
they  were  rendered  under  a  contract  made  prior  thereto,  viz. : 
at  the  time  of  his  original  retainer  in  May,  1877,  and  that  such 
retainer  was  an  entire  agreement  which  covered  all  services  he 
might  render  throughout  the  litigation.  Wliat  effect,  if  any,  a 
special  contract  of  that  description,  covering  future  legal  ser- 
vices (if  proved),  would  have  upon  the  question  now  at  issue, 
it  is  needless  to  discuss,  for  no  such  contract  was  proved.  The 
only  evidence  in  the  case  as  to  the  employment  is  the  testimony 
of  the  plaintiff  himself.  Ue  states  that  an  order  was  made  on 
the  11th  of  May,  requiring  the  company  to  show  cause  on  the 
14th  why  a  receiver  should  not  be  appointed,  and  that  on  the  1 2th 
of  May  he  was  retained  by  the  officers  of  the  company  to  op- 
pose its  being  placed  in  the  hands  of  a  receiver,  and  under  that 
retainer  he  opposed  the  motion,  took  testimony,  etc.,  and  that 
the  order  appointing  the  receiver  was  made  on  the  6th  of  August, 
1877,  and  his  services  were  paid  for  up  to  the  closing  of  the 
testimony  and  no  farther.  That  he  and  his  associate  counsel 
then  advised  an  appeal,  and  he  was  requested  b}'  the  officers  of 
the  company  to  take  the  appeal,  which  was  taken  to  the  Gen- 
eral Term,  where  the  order  was  affirmed.  That  the  same  officers 
desired  him  to  take  a  further  appeal  from  the  order  of  the  Gen- 
eral Term  to  the  Court  of  Appeals,  and  in  accordance  with  this 
request  on  behalf  of  the  company  he  did  so.  Afterward,  with- 
out any  specific  instructions,  but  in  accordance  with  his  knowl- 
edge and  general  retainer,  and  with  the  knowledge  and  assent 
of  the  officers,  he  opposed  the  confirmation  of  the  report  of  the 
actuary,  and  that  he  rendered  the  subsequent  services  for  which, 
in  this  action,  he  claims  to  recover  compensation,  under  the 
same  general  retainer. 

We  think  this  evidence  fails  to  make  out  an  entire  contract, 
for  the  performance  of  which  the  company  or  its  assets  became 
bound  at  the  time  of  the  original  retainer,  so  as  to  create  a  lia- 
bility on  the  part  of  the  receiver  for  services  rendered  after  the 
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date  of  his  appointment,  and  that  the  finding  of  the  court  in 
that  respect  is  unsupported  by  any  evidence. 

The  trial  court,  however,  found  that  the  opposition  on  the 
part  of  the  company  to  tlie  appointment  of  a  receiver  was  in 
good  faith  and  with  a  conviction  of  the  solvency  of  the  com- 
pany, and  its  right  to  conduct  its  own  business,  and  that  it  had 
probable  cause  and  reasonable  ground  for  such  opposition. 
Under  such  circumstances  it  was  clearly  the  duty  of  the  officers 
of  the  company,  as  trustees  for  all  parties  interested  therein,  to 
take  the  necessary  steps  to  protect  its  corporate  existence,  and 
to  repel  the  attack  which  they  regarded  as  unfounded,  and  it  is 
but  just  that  such  reasonable  expenses  as  they  incurred  for  those 
purposes  should  in  some  *form  be  allowed  to  them.  But  it  was 
entirely  in  the  discretion  of  the  court,  in  administering  the  fund, 
to  determine  up  to  what  stage  in  the  proceeding  the  opposition 
was  proper,  and  what 'should  be  a  reasonable  sum  to  be  allowed 
for  the  services  rendered,  or  whether  any  allowance  should  be 
made.  If  there  was  just  ground  and  probable  cause  for  appeal- 
ing from  the  order  appointing  a  receiver,  it  was  competent  for 
the  court,  in  its  discretion,  to  allow  a  reasonable  sum  for  the  ex- 
penses of  such  appeal.  It  appears  that  the  propriety  of  that 
appeal  was  recognized  by  this  court,  by  allowing  to  the  company 
costs  of  the  appeal  to  be  paid  out  of  the  fund,  which  was  all 
that  it  had  power  to  allow,  any  further  allowance  being  within 
the  province  of  the  court  holding  the  fund.  Whether  the  pro- 
ceedings subsequent  to  the  affirmance  of  the  order  were  justifi- 
able and  proper,  and  any  allowance  should  be  made  in  respect 
to  them,  rests  in  the  sound  discretion  of  the  court  which  con- 
trols the  fund- 
As  a  general  principle,  trustees  of  a  corporation  whose  cor- 
porate existence  is  attacked,  should  be  aflPorded  the  means  of 
resisting  such  attack,  so  far  as  the  facts  justifj'  and  their  duty 
demands.  Public  policy  requires  that  they  should  be  protected 
to  this  extent,  but  no  farther,  and  a  premium  should  not  be  held 
out  for  captious  and  vexations  contests  at  the  expense  of  tlie 
fund,  which  the  court  is  under  the  highest  obligation  to  preserve, 
as  far  as  possible,  to  meet  the  just   debts  and  liabilities  of  the 


116  Baunes  V,  Newcomb.  [May, 

Opinion  of  the  Court,  per  Rapalix),  J. 

corporation.  But  the  claim  of  the  trustees  to  be  protected  in 
the  defense  of  the  corporation  they  represent,  or  that  of  their 
counsel  to  be  paid  out  of  the  fund  for  opposing  the  appoint- 
ment of  a  receiver,  however  just  it  may  be,  is  not  an  absolnte 
right  which  can  be  enforced  by  an  action  in  their  behalf  against 
thereceiver,  but  is  a  matter  to  be  addressed  to  the  sound  dis- 
cretion of  tlie  court  in  which  the  proceeding  is  pending,  and 
such  discretion  should  be  exercised  in  that  proceeding,  and  as 
part  thereof,  and  upon  a  consideration  of  all  the  circumstances. 
'  In  the  present  case  the  plaintiff  made  an  application  to  the 
Supreme  Court,  on  which  application  it  would  have  been  com- 
petent for  the  court  to  pass  upon  the  merits  of  his  claiiYis,  and 
afford  him  such  relief  as  he  was  entitled  to ;  and  in  fact  the 
court  entertained  the  application,  and  made  an  order  referring 
it  to  a  referee  to  take  proof  of  the  plaintiff's  claims  and  report 
the  facts  to  the  court.  But  as  part  of  the  same  order  they  gave 
to  the  plaintiff  the  alternative  privilege  of  bringing  an  action. 
He  elected  that  course  instead  of  going  before  a  referee,  and, 
on  the  proofs  taken  before  him,  appealing  to  the  discretionary 
powers  of  the  court.  By  so  doing  he  assumed  the  burden  of 
establishing  that  he  was  entitled  #r>  payment  as  matter  of  right, 
enforceable  by  action,  and  not  restinft  in  discretion.  This  right 
of  action  he  has  in  our  judgment  failed  to  make  out. 

We  think,  however,  that  justice  requires  that  his  claim  be 
examined,  and  the  discretion  of  the  court  exercised  thereon. 
The  court  will  have  full  power  to  determine  for  what  services 
(if  any)  he  should  be  allowed,  and  what,  in  its  judgment,  would 
be  a  reasonable  and  fair  compensation  therefor. 

The  judgment  should  be  affirmed,  without  costs,  and  without 
prejudice  to  a  renewal  of  the  plaintiff's  application  to  the  court 
for  payment  of  his  costs  and  reasonable  counsel  fees  and  expen- 
ses out  of  the  fund  in  the  hands  of  the  receiver. 

All  concur. 

Judgment  accordingly. 
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ToBT  W.  Johnston,  Appellant,  v.  John  Stimmel  et  al.,  Re-   |ii8  ^ 

spondents. 

The  United  States,  bj  volantarily  appearing  in  a  State  court  as  a  claimant  to 
a  fund  therein,  subjects  itself  to  the  jurisdiction  of  the  court,  and  will 
be  bound  by  its  decision. 

After  the  commencement  of  an  action  by  the  United  States,  in  the  United 
States  Circuit  Court,  the  defendant  therein  executed  an  assignment  of  a 
bond  and  mortgage,  wliicli  was  recorded ;  thereafter  an  attachment  was 
issued  in  said  action  which  was  levied  on  the  mortgage  debt,  plaintiff 
claiming  that  the  assignment  was  fraudulent  and  void.  This  action  was 
then  brought  by  the  assignee  to  foreclose  the  mortgage.  Upou  applica- 
tion of  the  owners  of  the  equity  of  redemption  the  United  States  Circuit 
Court  directed  the  levy  to  be  discharged  unless  the  United  States  con- 
sented to  appear  and  submit  to  the  jurisdiction  of  the  State  court.  Upon 
motion  thereupon  made  in  the  foreclosure   suit  an  order  was  granted 

'  substituting  the  United  States  as  defendant  discharging  the  original 
defendant  from  liability  and  directing  plaintiff  to  satisfy  the  mortgage, 
upon  payment  into  court  of  the  amount  due,  with  costs  ;  with  provision 
for  the  appearance  of  the  United  States,  its  submission  to  the  jurisdic- 
tion of  the  court,  and  consent  that  the  title  to  the  mortgage  debt  be  de- 
termined in  the  action,  on  default  of  such  appearance  and  submission 
the  moneys  so  paid  in  were  directed  to  be  paid  to  plaintiff.  Held,  that  tlie 
order  was  proper. 

Plaintiff  claimed  that  as  his  action  was  against  defendants  upon  whom 
the  attachment  had  not  been  served,  he  was  entitled  to  proceed  against 
them .  Held  untenable ;  as  the  liability  of  the  defendants  was  for  the 
same  debt,  which  was  paid  by  the  payment  into  court,  leaving  simply 
the  question  as  to  who  was  entitled  to  the  fund  to  be  determined,  in 
which  none  of  the  former  defendants  were  interested. 

(Submitted  April  11, 1883  ;  decided  May  2, 1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  February  3, 1882, 
which  aflfirmed  an  order  of  Special  Term,  the  substance  of 
which  is  hereinafter  stated.     (Reported  below,  26  Hun,  435.) 

This  action  was  brought  to  foreclose  a  mortgage  upon  a  certain 
leasehold  estate  in  the  qjty  of  New  York,  executed  by  defend- 
ant Conrades  to  secure  his  bond  given  to  Harrison  Johnston, 
father  of  the  plaintiff. 

Conrades  conveyed  the  estate  to  defendant  Warnsdorfer 
January  1,  1875,  subject  to  said  mortgage,  which  tlie  latter 
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assumed.  Plaintiff  claimed  by  assignment  from  his  father, 
dated  October  29,  1879,  and  recorded  Kovember  5,  1879. 
On  April  30,  1879,  the  United  States  commenced  an  action 
against  said  Harrison  Johnston  in  the  United  States  Circuit 
Court  for  the  southern  district  of  New  York.     On  March  5, 

1880,  after  the  recording  of  said  assignment,  an  attachment 
in  said  action  was  issued  to  the  marshal  of  the  southern  dis- 
trict of  New  York,  who  attached  in  due  form  the  mortgage 
debt,  and  notice  thereof  was  duly  given  to  Wamsdorfer 
and  Harrison  Johnston.  The  assignment  of  said  mortgage 
to  the  plaintiff  was  claimed  by  the  United  States  to  be 
fraudulent  and  void.  Both  plaintiff  and  his  assignor  are  non- 
residents of  this  State.  On  April  29,  1880,  and  after  service 
of  the  attachment  on  him,  Warnsdorfer  conveyed  the  property 
to  the  defendant  Stimmel,  who  was  not  willing  to  assume  the 
payment  of  the  mortgage  debt,  and  desired  that  it  be  discharged, 
but,  by  reason  of  the  levy  under  the  attachment,  the  same  could 
not  be  paid  off,  and  on  that  day  the  amount  of  said  mortgage 
debt  was  deposited  in  the  United  States  Trust  Company  to 
the  joint  credit  of  Warnsdorfer  and  Stimmel,  to  be  drawn 
therefrom  only  upon  their  joint  order  and  for  the  purpose 
of  paying  off  said  mortgage;  and  the 'money  continued  in 
said  trust  company  until  it  was  paid  to  the  clerk  of  this  court, 
by  virtue  of  the  order  appealed  from  November  3,  1881. 
In  July,  1881,  this  action  was  commenced.     In  September, 

1881,  a  motion  was  made  on  behalf  of  Wamsdorfer  in  tlie  ac- 
tion in  the  United  States  court,  to  discharge  the  attachment 
and  levy  as  to  said  mortgage  debt,  and  for  permission  to  pay 
the  same  to  the  plaintiff  in  this  action.  Upon  said  motion  an 
order  was  made  directing  the  discharge  of  said  levy,  etc.,  un- 
less the  United  States  consented  to  appear  and  yield  to  the 
jurisdiction  of  the  Sfcite  court,  and  allow  the  questions  as  to 
the  right  of  the  United  States  to  hold  its  lien  to  be  determined 
on  the  merits,  if,  on  a  motion  to  be  made  by  the  defendants, 
said  court  should  direct  the  United  States  to  be  interpleaded 
or  to  be  substituted  as  a  defendant.  The  plaintiff  herein 
had  due  notice  of  that  motion  in  the  United  States  court,  but 
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did  not  appear  thereon.  Thereafter,  a  motion  on  affidavits 
showing  these  facts  was  made  on  behalf  of  the  defendants,  Stim- 
mel and  Warnsdorf er,  for  leave  to  pay  the  amount  of  said  mort- 
gage into  court,  and  that  the  United  States  of  America  be  sub- 
stitnted  as  the  defendant  therein,  or  that  it  be  brought  in 
as  a  defendant  in  their  stead.  The  motion  was  granted  and  the 
plaintiff  was  directed  to  discharge  the  mortgage  upon  payment 
of  the  amount  due  on  the  mortgage,  with  costs.  Directions  were 
given  as  to  the  appearance  of  the  United  States,  its  submis- 
sion to  the  jurisdiction  of  the  court,  and  consent  that  the  title 
to  the  mortgage  debt  be  determined  in  the  action.  In  default 
of  such  submission  and  consent,  or  in  case  of  such  submission 
and  of  final  judgment  for  plaintiff,  the  clerk  of  the  court  was 
directed  to  pay  over  the  moneys  deposited  to  the  plaintiff. 

HamUton  WaUia  for  appellant.  The  claim  of  the  United 
States  is  a  mere  nominal  one,  and  would  not  support  an  inter- 
pleader. {Thurher  v.  Blanch,  50  N.  Y.  80 ;  U,  S,  Trust  Co. 
V.  WUey^H  Barb.  477;  Morgan  y,  FiUmore,  18  Abb.  Pr. 
217 ;  Castle  v.  Lewis,  78  N.  T.  131.)  A  sovereignty  cannot 
be  impleaded  in  court  without  its  consent.  (U.  S.  Rev.  Stat., 
§  771 ;  U.  S.  V.  Ames,  1  W.  &  M.  76 ;  U.  S.  v.  Bot/d, 
5  How.  29 ;  Dikeman  v.  Dlkeman,  11  Paige,  484 ;  Chreen  v. 
Biddle,  8  Wheat.  84.)  An  interpleader  cannot  be  ordered  be- 
tween a  creditor  and  an  attaching  creditor.  ( U,  S,  Trust  Co. 
V.  Wiley,  41  Barb.  477,  479;  Sherman  v.  Partridge,  4  Duer, 
649.)  The  order  appealed  from  should  be  reversed,  because  it 
can  accomplish  nothing.     {U.  S,  v.  Ames,  1  W.  &  M.  76.) 

De  Witt  C,  Brown  tor  respondent&.  There  is  no  absolute 
right  to  costs  to  either  party  in  a  common-law  action  till  judg- 
ment, and  at  any  time  before  judgment  the  court  has  entire 
control  over  costs.  (Code  of  Civil  Procedure,  §§  3228,  3229, 
3230  ;  Crosby  v.  Day,  81  N.  Y.  242 ;  Carleton  v.  Darey,  75 
id.  375  ;  Morris  v.  Wheder,  45  id.  708  ;  Gallagher  v.  Egan, 
2  Sandf.  742.)  It  is  no  valid  objection  to  the  order  that  the 
government  of  the  United  States  is  made  a  conditional  de- 
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feiidant  in  the  action.     {^Republic  of  Mexico  v.  Arrarigoia^  11 
How.  Pr.  1 ;  Maning  v.  State  of  Nicaragua^  14  id.  518.) 

Armour  G.  Anderson  for  respondent  Stimmel.  The  court 
will  not,  on  an  application  for  interpleader,  pass  upon  or  de- 
tennine  the  validity  of  the  claim  or  demand  of  the  parties. 
{Bleeker  v.  Graham^  2  Edw.  Ch.  647,  650.)  Defendants,  hav- 
ing expressed  their  readiness  to  pay  the  amount  into  the  court, 
should  be  allowed  to  do  so,  leaving  the  contestants  to  settle  the 
controversy  between  themselves  as  to  which  is  entitled  to  the 
amount.  (  Van  Buskirk  v.  Boy^  8  How.  Pr.  425  ;  Johnston 
V.  LewU,  4  Abb.  [N.  S.]  160 ;  The  B.  &  O.  R.  R.  Co.  v. 
Arthur,  13  K  Y.  Weekly  Dig.  333  ;  Fletcher  v.  The  T.  &  B., 
14  How.  Pr.  383  ;  Dryer  v.  Rauch,  42  id.  22 ;  Ball  v.  Liney^ 
48  N.  Y.  6-13 ;  Bruggleman  v.  The  Bk,  of  J/.,  1  City  Court, 
80 ;  Dow8  V.  Kidder,  84  N.  Y.  121,  134.)  They  will  not 
be  required  to  exercise  any  judgment  on  the  subject  of  con- 
flicting rights  of  the  parties.  (1  Wait's  Pr.  165  ;  4  Wait's 
Actions  and  Defenses,  150.)  Where  matters  are  so  entangled 
that  the  party  is  liable  to  double  recovery  against  him  for  a 
valid  debt,  the  court  will  direct  an  order  of  interpleader  to  be 
made.  {Board  of  S,  of  S.  Co.  v.  Beyoe,  57  How.  Pr.  135.)  An 
order  of  interpleader  may  be  procured  in  an  action  for  the 
foreclosure  of  a  mortgage,  where  the  only  question  in  dispute  is 
the  ownership  of  the  mortgage.  {Tanton  v.  Groh,  39  How. 
Pr.  147.)  The  court  had  the  right  to  bring  in  a  new  defend- 
ant. (Code,  §  452.)  This  being  an  action  in  equity  to  fore- 
close a  mortgage,  plaintiff  is  not  entitled  as  a  matter  of  right 
to  costs ;  they  are  in  the  discretion  of  the  court.  {Pratt  v. 
RamsdeUj  16  How.  Pr.  60;  Barlow  v.  Cleveland,  16  id.  364; 
Morris  v.  Wheeler,  45  N.  T.  70S ;  Losee  v.  Ellis,  20  Hun, 
655.)  The  United  States  may  consent  to  be  sued,  and  may 
yield  this  consent  upon  such  terms  and  under  such  restrictions 
as  it  may  think  just.  {Murray  v,  H,  L,  dk  L  Co,,  18  How. 
[U.  S.]  283  ;  People  of  the  S,  of  M,  v.  The  P.  B.  of  N,  T., 
4  Bosw.  382;  Manning  v.  The  State  of  Nicaragua,  14  How. 
Pr.  517.)    The  fund  being  in  this  State,  and  the  claim  of  the 
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United  States  being  interposed  within  this  jurisdiction,  it  is 
most  proper  that  the  courts  of  this  State  should  be  able  to  ob- 
tain fnll  jurisdiction  over  the  parties.  {MtU.  Z.  Ins,  Co.  v. 
Blake,  Exr,  N.  Y.  Daily  Keg.,  Dec.  27, 1881.) 

Tka-cy,  J.  No  suit  can  be  brought  against  the  United  States 
without  the  consent  of  Congress.  {Marriott  v.  Brune,  18 
How.  U.  S.  [Curtis]  2S5.)  But  the  United  States  may  sue  its 
debtor  in  any  court  of  law  having  jurisdiction  of  the  subject 
matter.   (lb.) 

The  attorney  of  the  United  States  for  the  district  in  which 
the  action  is  brought  is  the  proper  officer  to  bring  such  action. 
(U.  S.  R.  S.,  §  771.) 

The  United  States  while  noininallv  a  defendant  is  in  fact 
made  a  plaintiff  by  the  order  appealed  from.  It  comes  in  not 
to  defend  an  action  brought  against  it,  but  as  a  claimant  to  the 
fund  in  question. 

The  next  and  more  difficulty  question  raised  by  the  appeal  is, 
whether  the  United  States  can,  in  the  present  action  pending 
in  the  State  court,  enforce  its  claim  to  the  fund  in  question. 
Under  the  decisions  of  this  court  it  certainly  cannot.  {Thur- 
her  V.  Blancky  50  N.  Y.  80  )  It  has  no  judgment  against  its 
alleged  debtor,  Harrison  Johnston,  the  former  owner  of  the 
bond  and  mortgage,  and  may  never  have.  Had  the  attach- 
ment been  issued  in  an  action  pending  in  the  courts  of  this 
State,  a  different  question  would  be  presented.  But  the  action 
in  which  the  attachment  was  issued  was  pending  in  the  Circuit 
Court  of  the  United  States,  a  court  not  bound  to  follow  the 
decisions  of  a  State  court. 

Such  court  may  hold  that  the  United  States,  by  service  of 
the  attachment,  did  acquire  a  lien  upon  the  debt.  But  by 
voluntarily  appearing  in  a  State  court  as  a  claimant  to  a  fund 
in  such  court  the  United  States  subjects  itself  to  the  jurisdic- 
tion of  such  court,  and  like  any  other  litigant  will  be  bound 
by  its  decision.  It  is  insisted  that  as  the  plaintiff's  action  is 
against  other  defendants,  upon  whom  the  warrant  of  attach- 
ment had  not  been  served,  it  should  be  permitted  to  proceed 
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against  them  as  if  no  attachment  had  been  issued.  The  lia- 
bility of  the  several  defendants  is  for  the  same  debt ;  payment 
made  by  any  one  of  them  will  satisfy  the  plaintiiFs  claim 
against  all.  The  debt  has  been  paid,  by  paying  the  amount 
with  costs  of  the  action  into  court. 

The  only  remaining  question  to  be  determined  is,  whether 
the  plaintiff  or  the  United  States  own  the  fund,  and  in  this 
question  none  of  the  former  defendants  have  now  any  interest. 

The  order  should  be  affirmed,  with  costs* 

All  concur. 

Order  affirmed. 
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Samuel  Bonnkll,  Jr.,  Respondent,  v.  Chester  Griswold,  Im- 
pleaded, etc..  Appellant. 

Eli  W.  Blake,  Respondent,  w.  Same  Appellant. 

• 

Where,  in  an  action  against  the  trustees  of  a  manufacturing  corporation  to 
enforce  the  liability  imposed  by  tlie  Manufacturing  Act  (§  15,  chap.  40, 
Laws  of  1848),  for  the  making  of  a  false  report,  the  sole  falsity  of  the 
report  alleged  is  in  a  statement  that  the  capital  stock  has  been  paid  up 
in  full,  without  stating  that  all  or  a  portion  was  paid  for  in  property,  as 
is  required  by  the  act  of  1853  (Cliap.  333,  Laws  of  1853),  when  such  is 
the  case,  to  sustain  the  action  proof  is  necessary  of  some  fact  or  circum- 
stance indicating  bad  faith,  a  willful  or  fraudulent  purpose  on  the  pan 
of  defendants ;  the  penalty  follows  an  actual,  not  a  constructive  false- 
hood. 

Where  a  referee's  findings  of  fact  are  conflicting,  the  defeated  party  is 
entitled  to  the  benefit  of  those  most  favorable  to  him,  in  aid  of  his  ex. 
ceptious  to  the  conclusions  of  law. 

(Argued  April  14, 1882  ;  decided  May  2,  1882.) 

Appeals  from  judgments  of  the  General  Term  of  the 
Supreme  Court,  in  the  tliird  judicial  department,  entered  upon 
otders  made  September  20,  1881,  which  aflBrmed  judgments 
in  favor  of  plaintiffs,  entered  upon  decisions  of  the  court  on 
trial  at  Special  Term. 

These  actions  were  brought  by  plaintiffs  as  judgment  cred- 
itors of  the  Iron  Mountain  Company  of  Lake  Champlain,  a  cor- 
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poration  organized  under  the  General  Manufacturing  Act  (Chap. 
40,  Laws  of  1848),  against  defendants,  as  tnistees  of  said  cor- 
poration, to  recover  certain  debts  of  the  company  :  First.  Be- 
cause of  an  alleged  omission  of  the  compHuy  to  make  and  file 
the  annual  report  required  by  that  act  (§  12)  in  January,  1870. 
Second.  Because  of  the  making  and  filing  of  a  false  report.  Third. 
Because  of  an  alleged  conspiracy  on  the  part  of  the  defendants 
and  the  organization  of  the  company  in  pursuance  thereof  for 
fraudulent  purposes  and  the  making  of  said  report  to  deceive 
the  public  and  plaintiffs,  whereby  plaintiffs  were  deceived  and 
induced  to  give  the  credit. 

The  case  first  entitled  has  been  reported  on  former  appeals 
in  68  N.  Y.  294,  and  in  80  id.  128. 

A  report  for  January,  1870,  was  made  and  filed  certifying  as 
follows :  "  That  the  capital  stock  of  said  company  is  two 
millions  of  dollars,  that  said  capital  stock  has  been  paid  up  in 
full."  No  part  of  the  capital  stock  was  paid  in  cash,  but  was 
claimed  to  have  been  issued  in  payment  for  property. 

The  further  material  facts  are  stated  in  the  opinion. 

Wm.  C.  HolhrooJc  for  appellant.  The  report  was  not  such  a 
false  report  as  would  render  defendant  liable  under  section  15, 
chapter  40,  Laws  of  1848.  {Oliquofa  ChampcLgne^  3  Wall. 
114  ;  YeroTUi  Central  Cheese  Co,  v.  Murtaugli^  50  N.  T.  314  ; 
Earlof  Beauchamp  v.  Winn,  S.  G^.,  Eng.  &  Sc.  App.,  6  H.  of  L. 
223-34;  Amould  on  Insurance,  §§  182,  199.)  To  render 
defendant  liable  as  for  an  over-valuation  it  was  incumbent 
on  plaintiff  to  prove  that  he  with  the  other  trustees  deliberately 
and  with  knowledge  of  the  real  value  of  the  property  over- 
valued it,  and  paid  stock  for  it  in  an  amount  which  they  knew 
was  in  excess  of  its  actual  value.  {Dmigldsa  v.  Ireland^  73 
N.  Y.  100  ;  Brockway  v.  IreUmd^  61  How.  Pr.  372  ;  Schenck 
V.  Andrews,  46  N.  Y.  589 ;  8,  C,  57  id.  133 ;  Boynton  v. 
Hatch,  47  id.  225  ;  Brrynton  v.  Andrews,  63  id.  93.)  Where 
findings  of  fact  conflict,  the  defeated  party  is  entitled  to  those 
most  favorable  to  him  in  aid  of  exceptions  to  conclusions  of 
law.  {Schwinger  v.  Raymond  and  ors.,  83  N.  Y.  192-9 ; 
Corbin  v.  Gordon,  12  Weekly  Dig.  570-1.) 
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/Samuel  Ilarid  for  respondent.  The  report  of  1870,  signed  by 
the  defendant  Griswold,  was  a  false  report  within  section  15 
of  the  act  of  1848,  to  his  knowledge,  because  it  stated  that  the 
capital  stock  had  been  paid  np  in  full,  instead  of  stating,  that 
the  stock  had  been  all  issued  in  payment  of  mines,  etc.,  con- 
veyed to  it.  (Laws  of  1848,  p.  57,  §  15 ;  Laws  of  1853, 
p.  705,  §  2;  3  Stat,  at  Large,  736,  §  15;  Bonnell  v. 
Wheeler^  80  N.  Y.  128.  And  see  Pier  v.  George,  20  Ilun, 
210;  Waters  v.  Quimbi/,  27  N.  J.  L.  198,  29G ;  Qulmby 
V.  WaterSj  28  id.  533 ;  People  v.  Contracting  Board,  27  N. 
Y.  378 ;  Cornm.  v.  Wyinan,  8  Mete.  247.)  The  stock  to  the  ex- 
tent of  $1,400,000  being  illegal  to  the  knowledge  of  the 
defendant  when  he  signed  the  report,  he  is  liable  for  making 
such  false  report.  {Boynton  v.  Hatch,  47  X.  Y.  225 ; 
Boy7ito?b  V.  And?*ew8y  63  id.  100  ;  Douglass  v.  Irelatid,  73  id. 
100 ;  Waters  v.  Quirniy,  27  N.  J.  L.  198,  296 ;  Qulmby  v. 
Waters,  28  id.  533.)  The  report  having  been  made  with 
knowledge  of  the  facts,  it  was  intentionally  false  within  the 
statute.  (  Fa7i  Ingen  v.  Whitman,  62  X.  Y.  513,  518,  519, 
520 ;  Gardner  v.  People,  id.  299 ;  Fielder  v.  Darrin, 
50  id.  438;  7  Wait's  Act.  and  Def.  603;  Quirnhy  v. 
Waters,  28  N".  J.  L.  533,  637;  People  v.  Brooks,  1 
Denio,  457 ;  Clark  v.  JUiller,  54  N.  Y.  528,  534 ;  Broom's 
Legal  Maxims,  255 ;  People  v.  Brooks,  1  Denio,  457,  458 ; 
People  V.  Bogart,  3  Park.  143,  173 ;  Upton  v.  Tribilcoci,  1 
Otto,  45,  50,  51 ;  JUarsh  v.  Falker,  40  N.  Y.  562 ;  Chester  v. 
Comstock,  id.  575  ;  Meyer  v.  Amidon,  45  id.  169 ;  Bennett  v. 
Judson,  21  id.  240.) 

Finch,  J.  The  right  of  recovery  in  these  actions  was  put 
by  the  pleadings  upon  three  grounds.  It  was  alleged,  first, 
that  no  report  as  required  by  law  had  been  made  by  the  Iron 
Mountain  Company ;  second,  that  what  was  claimed  to  have 
been  such  report  was  false  in  a  material  representation ;  and, 
third,  that  the  organization  of  the  company  was  a  fraudulent 
conspiracy  designed  to  deceive  and  defraud  the  public.  The 
first  cause  of  action  was  not  sustained.     The  report,  whether 
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true  or  false,  was  a  compliance  with  so  much  of  the  law  as  re- 
quired it  to  be  made.  This  point  was  settled  on  a  previous 
appeal.  (80  N.  Y.  128.)  The  third  cause  of  action,  founded 
upon  an  alleged  conspiracy,  was  defeated  by  an  adverse  finding 
upon  the  facts  by  the  trial  court.  That  court,  however,  permit- 
ted a  recovery  upon  the  second  cause  of  action,  under  section 
15  of  the  act  of  1848,  on  the  ground  that  the  report  was  false  in 
a  material  representation,  in  that  it  did  not  state  the  amount  or 
proportion  of  capital  stock,  issued  for  property,  according  to  the 
fact,  and  was  known  to  the  defendant  to  be  so  false  at  the  time 
it  was  made.  The  recent  case  in  this  court  of  Pier  v.  Harvnwre 
(86  N.  Y.  95)  enables  us  to  say  without  further  discussion  that 
the  report  in  this  case  contained  an  untrue  representation  as  to 
the  amount  of  capital  paid  in,  and  that  such  representation  was 
inateriaL  The  report  stated  that  the  capital  stock  of  the  com- 
pany was  two  millions  of  dollars  and  had  been  "  paid  up  in 
full."  We  held  that  such  a  representation  in  the  report  im- 
ported that  the  capital  had  been  paid  in  cash,  where  it  was  not 
specified  that  the  whole  or  some  part  had  been  paid  in  prop- 
erty. 

But  in  this  case,  as  in  the  one  referred  to,  the  important 
question  is  left,  whether  the  defendant  signed  the  report 
"  knowing  it  to  be  false,"  within  the  meaning  of  the  statute. 
In  both  cases  the  signers  of  the  report  knew  it  to  be  false,  in 
the  sense  tliat  they  knew  that  the  whole  capital  had  not  been 
paid  in,  in  cash.  But  in  Pier  v.  Hanmore  we  required  something 
more  than  that,  and  declared  the  rule  to  be  that  "  to  charge  the 
ofiicer  with  the  severe  penalty  imposed  for  signing  a  false 
report  knowing  it  to  be  false,  some  fact  or  circumstance  must 
be  shown  indicating  that  it  was  made  in  bad  faith,  willfully, 
or  for  some  fraudulent  purpose,  and  not  ignorantly  or  inadver- 
tently, and  this  is  a  question  of  fact  which  must  be  passed 
upon  before  the  liability  can  be  adjudged."  But  the  necessity 
of  such  proof  of  a  willful  and  fraudulent  purpose  we  confined 
to  a  case  where  the  sole  falsity  of  the  report  originated  in  our 
oonstrnction  of  its  import,  as  meaning  a  payment  in  cash, 
although  not  so  stated  in  express  terms,  and  where,  as  a  conse- 
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quence,  it  was  possible  for  the  officer  to  have  signed  what  we 
construe  to  be  a  falsehood,  but  what,  as  he  understood  it, 
might  have  been  a  truth.  In  such  a  case  it  is  just  to  require 
that  some  evidence  of  bad  faith,  something  indicating  a  con- 
sciousness of  falsehood  instead  of  a  belief  of  truth,  should  be 
given.  Ill  other  words,  the  penalty  follows  an  actual  and  not 
a  constructive  falsehood ;  one  known  and  understood  to  be 
such  and  not  possibly  believed  to  be  otherwise. 

So  far  then  as  the  liability  of  the  present  defendant  is 
claimed  to  attach  by  reason  of  the  constructive  falsehood  of 
his  report,  as  importing  full  payment  in  c(ish,  it  was  necessary 
for  the  plaintiflE  to  show  bad  faith  and  an  intent  to  deceive.  No 
such  fact  was  found.  On  the  contrary,  the  trial  court  have 
made  an  express  finding  that  in  signing  the  report  "  the  defend- 
ant did  not  act  in  bad  faith,"  and  "  had  no  intention  thereby  of 
deceiving  or  defrauding  the  plaintiff  or  any  other  person."  In 
the  face  of  this  finding  it  was  impossible  for  the  trial  court  to 
hold  the  defendant  liable,  because  he  knew  that  the  capital  was 
paid  in  property  and  not  in  cash.  If  the  penalty  was  incurred 
we  must  find  its  justification  elsewhere. 

It  is  argued  that  such  justification  exists  in  the  fact  claimed 
to  be  proven,  that  the  defendant  knew  that  the  capital,  although 
paid  in  property,  was  not  fully  paid  up,  for  the  reason  that  he 
knew  it  to  be  actually  worth  not  to  exceed  $600,000  ;  that  he 
knew  that  the  Kingdom  company,  which  was  the  vendor  of 
the  property  purchased  through  the  intermediate  agency  of 
Remington,  received  as  consideration  of  the  sale  only  one  half 
of  the  capital  stock  of  the  Iron  Mountain  Company,  or  one 
million  of  stock  instead  of  two  millions ;  and  that  he  knew 
that  the  remainder  in  the  hands  of  Remington  was  partly  given 
away  to  its  stockholders,  transferred  as  commissions  for  obtain- 
ing a  loan,  and  used  as  so  much  working  capital.  These  facts 
certainly  tend  to  the  result  asserted,  but  we  are  again  embar- 
rassed by  the  findings  of  the  trial  court  which  seem  to  be  con- 
tradictory. It  is  found  that  the  defendant  was  informed  by 
parties  of  skill  and  experience,  and  having  the  necessary 
knowledge,  that  the  property  bought  of  the  Kingdom  company 
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was  very  valuable,  and  that  two  millions  of  dollars  was  not 
a  large  valuation  to  put  upon  it,  which  statements  the  defend- 
ant fully  believed  to  be  true ;  and  it  is  further  and  expressly 
found  that  "  the  defendant  did  not  know,"  outside  of  its  not 
having  been  paid  in  cash,  "  that  the  entire  capital  stock  of  said 
company  had  not  been  paid  up  in  full,  or  that  the  property  for 
which  said  capital  stock  was  issued  was  not  of  the  value  of  two 
millions  of  dollars."  The  qualification  appended  to  this  find- 
ing does  not  change  its  force  and  effect.  But  there  are  findings 
to  the  exact  contrary.  In  one  of  them  it  is  stated  that  the 
trustees  of  the  Iron  Mountain  Company,  of  whom  the  defend- 
ant was  one,  "  valued  the  property  at  less  than  the  capital ;  " 
and  in  the  first  two  additional  findings  it  is  certified  to  us 
as  true  that  the  value  of  the  property  purchased  was  not 
more  tlian  $600,000  and  the  defendant  knew  it,  and  that  so 
much  of  the  stock  as  was  issued  in  excess  of  that  value  was 
illegally  issued.  We  have  to  deal  with  these  contradictions. 
In  so  doing  we  must  follow  the  rule  we  have  declared,  that 
where  the  findings  are  contradictory  those  must  be  applied 
which  are  most  favorable  to  the  defeated  party  in  aid  of  his 
exceptions.  {Sohwinger  v.  Raymond^  83  N.  Y.  192  ;  38  Am. 
Rep.  415.)  In  so  doing,  we  must  take  as  a  fact  that  there  was 
no  over-valuation  of  the  property  of  which  the  defendant  had 
knowledge,  and  that  he  did  not  know  that  the  capital  stock  was 
not  paid  up  in  full.  Such  a  conclusion  upon  the  evidence  it 
was  possible  to  reach,  and  what  we  think  about  it,  therefore, 
is  immaterial.  Taking  that  as  a  fact  we  must  disregard  the 
findings  which  are  inconsistent  with  it. 

In  this  view  of  the  case  the  judgment  was  wrong  unless  we 
can  sustain  it  upon  the  theory  of  a  fraudulent  conspiracy  in 
the  original  organization  of  the  Iron  Mountain  Company. 
Here  again  we  are  met  with  the  diflSculty  that  the  question  is 
one  of  fact  and  has  been  found  in  favor  of  the  defendant.  It 
is  expressly  found  that  no  fraud  was  established,  and  that  the 
third  cause  of  action  was  not  proved.  And  even  in  the  addi- 
tional findings,  where  the  mode  of  organization  and  the  de- 
fendant's connection  with  it  was  stated  in  detail,  it  is  added 
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that  he  relied  upon  the  representations  of  the  other  parties 
having  knowledge  superior  to  his,  and  did  what  he  was  asked 
to  do  as  a  matter  of  form,  having  "  no  positive  opinion  or  be- 
lief "  of  his  own. 

It  appears  to  lis,  therefore,  that  there  has  been  a  mis-trial, 
and  a  result  reached  which  we  cannot  sustain  upon  the  facts 
certified  to  us  to  be  true.  We  can  see  no  ground  upon  which 
we  can  affimi  the  judgment  which  does  not  involve  a  contra- 
diction of  one  or  more  of  the  findings  of  fact  made  by  the 
trial  court. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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James  Carson  Brevoort,  Appellant,  v.  The  City  of  Brooklyn, 

Respondent. 

Where  the  verification  of  an  aRBesament-roU  in  the  city  of  Brooklyn  was 
by  affidavit  containing  the  statements"  provided  by  law  in  regard  to  assess- 
ments in  the  different  towns  of  this  State , "  but  omitted  the  statement 
required  by  the  charter  of  said  city  (§  81,  tit.  4,  chap.  384,  Laws  of  1854, 
as  amended  by  §  21,  cluip.  68,  Laws  of  1862),  to  the  effect  that  the  asses- 
sors "  have  together  personally  examined,  within  the  year  past,  each  and 
every  lot  and  parcel  of  land,  house,  building  or  other  assessable  property 
within  the  ward.'*  Held,  that  the  omission  was  a  substantial  defect  which 
invalidated  the  tax  and  a  sale  made  because  of  non-payment  thereof;  and 
that  plaintiff,  who  had  purchased  at  the  sale,  under  an  agreement  with 
thecity  that  in  case  of  any  irregularity  in  the  proceedings  prior  to  the 
sale,  the  purchase-money  should  be  refunded,  could,  after  demand  and 
refusal,  recover  back  the  moneys  paid. 

A  lot  was  bid  off  by  the  registrar  of  arrears  for  the  city,  and  a  certificate  of 
the  sale  issued  which  the  registrar  sold  and  assigned  to  plaintiff  under  a 
similar  agreement.  Held,  that  the  registrar  had  authority  to  bid  in  the 
land,  sell  the  certificate  and  warrant  the  validity  thereof. 

Brewfort  v.  OUf/  of  Brooklyn  (18  Hun,  888),  reversed. 


(Argued  April  19,  1882  ;  decided  May  2,  1882.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  July  18,  1879,  which  reversed  a  judgment  in  favor  of 
plaintiff,  entered  upon  an  order  overruling  a  demurrer  to  the 
complaint  and  which  sustained  the  demurrer  and  directed 
judgment  thereon.    (Reported  below,  18  Hun,  383.) 

The  substance  of  the  complaint  is  stated  in  the  opinion. 

John  J.  Toitmsend  for  appellant.  The  supervisors  had  no 
jurisdiction  to  levy  the  taxes  because  the  assessors  failed  to 
verify  the  rolls  according  to  law.  (Charter  of  Brooklyn,  1854, 
title  4,  §  64  [Bishop's  edition  of  1873],  p.  69;  Laws  of  1854, 
p.  870,  chap.  384,  title  4,  §31 ;  Laws  of  1862,  p.  193,  chap.  63, 
§21,  amending  the  charter  of  1854;  Laws  of  1865,  pp.  1438, 
1439,  chap.  721,  §  7 ;  chap.  176  of  Laws  of  1851,  §  8  ;  reqple  v. 
Sufem,  68  N.  Y.  326 ;  Van  Bensadaer  v.  Whiibeck,  7  id.  517 ; 
WestfaU  v.  Preston,  49  id.  349,  355 ;  Bellinger  v.  Gray,  51  id. 
610,620;  Bradley  v.  Waa^d,  58  id.  402,  406;  Merritty.  Vil- 
lage of  Port  Chester,  71  id.  309,  312 ;  Ayres  v.  MouLton,  51 
Vt.  115,  119 ;  Marsh  v.  Supervisors  of  Clark  Co.,  42  Wis. 
520-514.)  The  special  agreement  to  refund  the  purchase-money 
can  be  enforced.  {Dill  v.  The  Inhahitamis  of  Wareham,  48 
Mass.  [7  Mete]  438 ;  Oas  Co.  v.  San  Francisco,  9  Cal.  453 ; 
Peterson  v.  The  Mayor,  17  N.  Y.  449  ;  Supervisors  v.  Schenck, 
5  Wall.  772, 782 ;  Pendleton  County  v.  Avery,  13  id.  297,  305  ; 
§  17,  title  8,  charter  of  1783*;  see,  also,  chap.  62,  Laws  of  1862, 
§  31,  p.  198,  amending  §  32,  title  5  of  charter  of  1854.) 

John  A.  Taylor  for  respondent.  A  substantial  compliance 
with  the  form  prescribed  by  the  statute  was  all  that  was  re- 
quired to  give  the  assessors  jurisdiction  over  the  subject-matter 
of  the  rolls.  {Matter  of  Petition  of  Roberts,  81  N.  Y.  62  ; 
Parish  V.  Golden,  35  id.  462.)  The  presumption  obtains  that 
the  assessors,  being  public  officers,  discharged  their  whole  duty 
in  making  the  examination  required,  even  to  taking  oath  that 
they  had  made  such  examination.  (Co wen  and  Hill's  Notes, 
1291,  1292 ;  Downing  v.  Muger,  21  Wend.  178 ;  In  re  Will 
SicKELs  —Vol.  XLIV.        17 
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of  John  KeUum^  52  N.  T.  517.)  The  oath  set  forth  in  the 
complaint  was  a  sufficient  verification  of  the  tax-rolls.  (Laws 
of  1881,  chap.  176,  §  8.)  If  the  omission  complained  of  is 
more  than  a  mere  irregularity  and  constitutes  a  jurisdictional 
defect,  still  the  plaintiff  cannot  recover  since  in  that  case  the 
proceedings  were  void  upon  their  face  and  his  payment  was 
voluntary.  {Guest  v.  City  of  Brooklyn^  69  N.  Y.  514  ;  Peyser 
V.  May  or  ^  70  id.  500  ;  Railroad  v.  Marshy  12  id.  308  ;  San- 
ford  V.  Mayor ^  12  Abb.  Pr.  23  ;  Fleetwood  v.  City^  2  Sandf. 
475  ;  Trinity  Church  v.  Mayor ^  10  How.  Pr.  138  ;  PurceUx. 
Mayor,  43  K  Y.  Sup.  Ct.  348 ;  charter  of  1854,  p.  78,  §§  11, 13  ; 
also  p.  85,  §  32 ;  Lynde  v.  Town  of  Mel/rose,  10  Allen,  49  ; 
Cooley  on  Taxation,  572.)  The  collector  and  registrar  had  no 
authority  to  bind  defendant  by  a  promise  to  repay.  It  was, 
therefore,  nudumpactum  as  to  both.  (Charter  of  1854,  Laws 
of  1862,  chap.  63,  title  5,  §  26 ;  Packard  v.  Inhabitants  of 
North  Limerick,  34  Me.  266 ;  Lorillard  v.  Town  of  Monroe, 
11  N.  Y.  392 ;  charter  of  1873,  Laws  of  1873,  chap.  863,  title 
7,  §  2 ;  charter  of  1873,  title  8,  §§  1,  5.) 

Earl,  J.  The  complaint  alleges  that  at  a  tax  sale  held  in 
the  city  of  Brooklyn  in  June,  1864,  for  unpaid  taxes  assessed 
in  1 862,  the  plaintiff  purchased  several  lots  of  land  and  paid 
therefor  in  the  aggregate  $342.66  and  that  it  was  "  then  and 
there  expressly  agreed  by  the  defendant  with  the  plaintiff  that 
if  there  was  any  irregularity  in  the  proceedings  prior  to  said 
sale  the  said  purchase-money  should  be  repaid  to  the  plaintiff, 
provided  the  certificates  which  were  then  and  there  delivered  to 
the  plaintiff  and  numbered  be  surrendered  to  the  collector ; " 
that  the  taxes  assessed,  on  the  lots  so  purchased,  for  the  year 
1862  were  void  because  the  assessment-roll  was  not  at  the  time 
it  was  delivered  to  the  board  of  supervisors,  or  at  any  other 
time,  sworn  to  or  verified  as  required  by  law ;  that  the  plaintiff, 
on  the  11th  day  of  April,  1878,  tendered  such  certificates  to  the 
registrar  of  arrears,  to  the  collector  of  taxes  and  assessments, 
and  to  the  comptroller  of  the  city,  and  offered  to  surrender  the 
same  to  each  of  them ;  and  the  complaint  also  alleges  that  in 
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October,  1875,  at  a  public  auction  held  by  the  registrar  of  ar- 
rears in  the  city  of  Brooklyn  for  the  sale  of  property  for  un- 
paid taxes  pursuant  to  law,  the  city  of  Brooklyn  purchased  a  lot 
of  land  assessed  for  the  taxes  of  1872,  and  a  certificate  of  the 
sale  was  made  to  it, which  certificate  contained  a  provision  that 
if  any  irregularity  should  be  discovered  in  the  proceedings  prior 
to  the  sale,  the  purchase-money  should  be  repaid  to  the  pur- 
chaser or  his  assigns,  provided  the  certificate  should  be  surren- 
dered to  the  registrar  of  arrears ;  that  in  March,  1878,  the  plaint- 
ifi  paid  to  the  registrar  at  his  request  the  sum  of  $628.80, 
being  an  amount  equal  to  an  amount  which  would  be  required 
to  redeem  the  lot  sold  on  the  day  last  mentioned,  whereupon 
the  registrar,  for  and  in  consideration  of  such  payment,  assigned 
to  him  all  the  right,  title  and  interest  of  the  city  in  the  certifi- 
cate and  delivered  the  same  to  him,  and  that  he  has  ever  shice 
been  the  holder  and  owner  thereof  :  that  the  tax  for  which  the 
sale  was  made  was  void  because  the  assessment-roll  for  the  vear 
1872,  in  which  the  tax  was  laid,  was  not  sworn  to  or  verified  as 
required  by  law ;  that  in  April,  1878,  he  tendered  the  certificate 
to  the  registrar  of  arrears  and  to  the  comptroller  of  the  city  and 
offered  to  surrender  the  same  to  each  of  them  ;  that  on  the  11th 
day  of  April,  1878,  he  presented  a  claim  for  the  repayment  to 
him  of  the  two  sums  of  money  before  mentioned,  with  interest, 
to  the  chief  fiscal  ofiicer  of  the  defendant ;  and  j  udgment  was 
demanded  for  the  two  sums  with  interest.  The  defendant  de- 
murred to  the  complaint  upon  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer 
was  overruled  at  Special  Term,  and  upon  appeal  to  the  General 
Term  it  was  sustained  and  judgment  given  thereon  to  the  de- 
fendant. 

Section  31  of  title  4  of  chapter  384  of  the  Laws  of  1854,  as 
amended  by  section  21  of  chapter  63  of  the  Laws  of  1862,  re- 
quires that  the  corrected  assessment-roll  of  each  ward  in  the  city 
should  be  sworn  to  by  at  least  two  of  the  assessors,  "  according 
to  the  oath  provided  by  law  in  regard  to  assessment-rolls  in  the 
different  towns  in  this  State,"  and  further  to  the  effect  that 
"  they  have  together  personally  examined,  within  the  year  past. 
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each  and  every  lot  or  parcel  of  land,  house,  building  or  other 
assessable  property  within  the  ward."  The  plaintiff  alleges  that 
the  only  verification  of  the  assessment-roll  was  by  an  affi- 
davit containing  the  statements  provided  by  law  for  assessment- 
rolls  in  the  different  towns  in  this  State,  and  a  copy  of  the  oath 
attached  to  each  of  the  assessment-rolls  is  annexed  to  the  com- 
plaint ;  but  the  further  oath  as  to  the  personal  examination  of 
each  and  every  lot  or  parcel  of  land  within  the  year  was  wholly 
omitted.  The  claim  of  the  plaintiff  is  that  this  defect  in  the 
assessment-rolls  rendered  them  wholly  void,  and  that  the  tax  sales 
made  under  them  were  absolutely  void,  and  we  are  of  that 
opinion. 

It  was  the  duty  of  the  assessors  to  make  a  fair,  just  and  in- 
telligent assessment  of  property  liable  to  taxation,  so  that  the 
burden  of  taxes  could  be  equally  and  ratably  distributed 
among  the  tax  payers  ;  and  to  secure  a  faithful  performance  of 
that  duty  the  law*  required  a  prescribed  oath  to  be  taken. 
The  purpose  of  the  oath  was  to  require,  not  only  a  valuation 
of  the  real  estate  to  be  assessed,  but  also  a  personal  examina- 
tion of  all  the  parcels  of  real  estate  within  the  preceding 
year,  so  that  the  valuation  might  be  intelligently  and  prop- 
erly made. 

Before  the  property  of  one  can  be  compulsorily  taken  for 
the  payment  of  taxes  or  assessments,  the  substantial  require- 
ments of  the  statute  intended  for  his  benefit  or  protection 
must  be  strictly  followed.  In  Van  Rensselaer  v.  Witbeck  (7 
N.  Y.  517),  the  certificate,  which  the  assessors  of  the  town 
were  then  required  to  annex  to  the  assessment-roll,  was  defect- 
ive, and  it  was  held  that  where  a  statute  prescribes  the  form 
of  the  certificate  to  be  signed  by  the  assessors  and  attached  to 
their  roll,  a  substantial  compliance  with  its  terms  is  necessary 
to  give  jurisdiction  to  the  board  of  supervisors  to  impose  a  tax 
and  issue  their  warrant  to  the  collector  thereon,  and  that  with- 
out such  a  certificate  the  assessment-roll  is  fatally  defective. 
The  broad  doctrine  of  that  case  is  now  the  well-settled  law  of 
this  State.  In  WestfaU  v.  Preston  (49  N.  T.  349),  Allen,  J., 
speaking  of  that  case,  said  :  "  The  salutary  doctrines  of  that 
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case  cannot  be  disregarded  without  encouraging  a  laxity  in  the 
discharge  of  official  duty  and  endangering  the  rights  of  the 
citizen."  He  also  said :  "  A  substantial  compliance  with  the 
statute  in  the  measures  preliminary  to  the  taxation  of  persons 
and  property  in  all  matters  which  are  of  the  substance  of  the 
procedure  and  designed  for  the  protection  of  the  tax  payer  and 
the  preservation  of  his  riglits  is  a  condition  precedent  to  the 
legality  and  validity  of  the  tax,"  and  that  a  substantial  compli- 
ance with  the  terms  of  the  statute  prescribing  the  verification 
of  the  assessment-roll  is  necessary  to  give  the  board  of  super- 
visors jurisdiction  to  impose  a  tax  and  issue  their  warrant  to 
the  collector  for  its  collection.  In  that  case  the  verification  of 
the  assessment-roll  was  made  before  the  tune  for  its  final  com- 
pletion, to-wit,  the  third  Tuesday  of  August,  and  it  was  held 
to  be  an  absolute  nullity,  and  that  the  supervisors  had  no  juris- 
diction to  impose  a  tax  upon  the  persons  or  property  named  in 
the  assessment-roll.  In  Bellinger  v.  Grat/  (51  N.  Y.  610),  Mr. 
Commissioner  Reynolds  held  that  an  assessment-roll  not  veri- 
fied by  one  of  the  assessors,  and  not  accompanied  by  a  certifi- 
cate of  the  other  assessors,  stating  the  cause  of  such  omission 
(1  E.  S.  394,  §  30),  was  defective,  and  that  the  omission  to 
properly  verify  it  was  fatid  to  its  validity.  In  Bradley  v. 
Ward  (58  N.  Y.  401),  Church,  Ch.  J.,  said :  "  There  is  no 
question  but  that  the  affidavit  of  the  assessors,  substantially  in 
the  form  prescribed  by  the  statute,  must  be  attached  to  the  roll 
in  order  to  give  the  supervisora  jurisdiction  to  levy  the  tax,  and 
that  a  defect  in  this  respect  renders  their  proceeding  invalid, 
and  this  is  an  indispensable  condition  to  the  validity  of  their 
action."  In  People^  ex  rel.  Gillies^  v.  Suffem  (68  N.  Y.  321),  it 
was  said  that  "  for  the  purpose  of  securing  equality  of  assessment 
and  taxation  among  the  tax  payers  the  law  prescribes  a  particular 
oath  calculated  to  secure  that  end,  and  until  the  assessment  has 
the  sanction  of  that  oath  it  has  no  validity  as  an  assessment,  it 
cannot  form  the  basis  of  taxation,  and  can  in  no  sense  be  said 
to  be  finally  completed."  In  Merritt  v.  Village  qf  Portcheater 
(71  N.  Y.  309),  the  commissioners  of  estimate  and  assessment 
appointed  under  the   charter   of  the  village   of  Portchester 
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(Chap.  818,  Laws  ofl8G8),  to  apportion  and  assess  the  expense 
of  a  local  improvement,  instead  of  taking  the  oath  **  faithfully 
and  fully  to  discharge  the  duties "  required  by  the  charter  to 
be  taken  before  they  were  authorized  to  act,  each  took  an  oath 
that  he  would  perform  the  duties  "  to  the  best  of  his  ability ; " 
and  in  an  action  to  restrain  the  collection  of  the  assessment  it 
was  held  that  the  failure  to  take  the  prescribed  oath  rendered 
the  proceedings  illegal.  The  case  of  Marsh  v.  T/ie 
Supervisors  of  Clark  County  (4:2  Wis.  502)  is  a  very  instruct- 
ive case  to  the  same  effect. 

In  the  opinion  at  General  Term,  and  in  the  brief  of  the 
defendant's  counsel,  some  reliance  is  placed  upon  the  cases 
of  Parish  v.  Golden  (35  N.  Y.  462),  and  27ie  Buffalo  and  State 
Line  Mailroad  Company  v.  The  Board  of  Supervisors  of  Erie 
County  (48  id.  93),  upon  the  point  now  under  consideration. 
In  Parish  v.  Golden^  the  defect  in  the  affidavit  of  the  asses- 
sors was  trifling,  and  it  was  sufficient  for  the  decision  of  that 
case  to  hold  that  the  defect  was  not  substantial ;  and  for  more 
than  that  it  has  not,  upon  the  point  now  under  consideration,  been 
regarded  as  authority.  In  Buffalo  a?id State  Line  Railroad  Conv- 
pany  v.  The  Board  of  Supervisors  of  Erie  County^  all  that 
was  decided  was  that  the  affidavit  to  the  assessment-roll  in  that 
case  was  a  substantial  compliance  with  the  statute.  In  neither 
of  these  cases  was  anything  decided  which  gives  countenance 
to  the  claim  that  the  oath  required  by  law  may  be  wholly 
omitted  or  departed  from  without  rendering  the  assessment  and 
tax  void.  Where  there  has  not  been  a  substantial  compli- 
ance, in  imposing  taxes,  with  the  statute  in  matters  intended 
for  the  benefit  and  protection  of  tax  payers,  the  taxes  cannot 
be  upheld  upon  the  presumption  that  the  assessors  performed 
their  official  duty  ;  it  must  appear  that  they  performed  their 
duty.  Here  it  was  their  duty  to  take  the  prescribed  oath,  and 
that  is  made  by  the  law  the  only  evidence  that  they  had  made 
the  annual  examination  of  real  estate  liable  to  taxation  w^liich 
the  statute  requires.  The  portion  of  the  oath  here  omitted 
was  quite  substantial ;  it  was  designed  to  secure  the  perform- 
ance of  an  impoi-tant  duty  in  the  faithful  discharge  of  which 
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the  tax  payers  were  greatly  interested.  If  that  portion  of  the 
oath  could  be  omitted,  the  whole  oath  could  as  well  be  omitted 
and  thus  the  tax  payers  be  entirely  deprived  of  the  sanction  of 
an  oath  in  the  taxation  of  their  property. 

It  is  clear,  therefore,  that  these  taxes  were  void  and  that 
the  sales  made  for  their  non-payment  were  also  void.  It  is 
true,  as  claimed  by  the  defendant,  that  the  invalidity  of  the 
assessments  appears  upon  the  face  of  the  assessment-rolls,  and 
undoubtedly  if  the  plaintiff  had  paid  his  money,  as  a  simple 
purchaser  at  a  tax  sale,  without  any  agreement  for  repayment 
in  case  any  irregularity  should  exist  or  be  discovered,  he  could 
not  have  recovered  back  the  money  thus  paid.  In  such  a  case 
he  would  buy  without  warranty,  and  take  such  a  title  as  the 
tax  sale  would  give  him.  {Lynde  v.  The  Town  of  Mdrose^ 
10  Allen,  49.)  But  here  it  is  alleged  that  at  the  sale  made  in 
1864,  the  defendant  expressly  agreed  that  the  purchase-money 
should  be  repaid  if  there  was  any  irregularity  in  the  assessment 
and  tax  proceedings  prior  to  the  sale.  It  is  not  alleged  how 
that  agreement  was  made  by  the  city.  Under  the  allegation 
the  plaintiff  could  prove  the  making  of  the  agreement  in  any 
way.  The  city  was  interested  in  this  tax  sale  and  was  entitled 
to  a  portion  or  all  of  the  proceeds  thereof,  and  it  cannot  be  said 
that  it  was  not  competent  to  make  the  agreement  in  some  form, 
either  by  an  ordinance  of  its  common  council,  or  by  the  action 
of  some  oflScer  who  had  been  for  a  long  time  accustomed,  with 
the  knowledge  and  acquiescence  of  the  legislative  and  execu- 
tive officers  of  the  city,  to  make  such  agreements. 

It  matters  not  that  there  is  no  allegation  in  the  complaint 
that  the  money  paid  at  the  sale  in  1864  was  paid  into  the  city 
treasury  for  the  benefit  of  the  city.  It  is  sufficient  that  the  city 
was  interested  in  the  sale  and  entitled  to  at  least  a  portion  of 
the  proceeds  thereof.  As  to  the  tax  sale  made  in  1875  the 
registrar  of  arrears  had  the  right  to  bid  in  the  land  for  the  city 
under  section  18  of  title  8  of  chapter  863  of  the  Laws  of  1873, 
and  he  had  the  power,  under  section  19,  to  sell  the  certifiq^te 
to  the  plaintiff,  and  by  section  20  it  appears  that  the  money 
received  by  him  for  such  assignment  must  be  applied  for  the 
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benefit  of  the  city.  It  cannot  be  doubted  that  the  city  could 
upon  such  a  sale  warrant  the  validity  of  the  certificate. 

We  are,  therefore,  of  opinion  that  the  complaint  stated  a  good 
cause  of  action  against  the  defendant,  and  that  the  demurrer 
was  not  well  taken,  and  that  the  judgment  of  the  General  Term 
should  be  reveraed  and  that  of  the  Special  Term  affirmed,  with 
costs. 

All  concur,  except  Tkacy,  J.,  not  voting. 

Judgment  accordingly. 


Chables  H.  Getbian,   as  Assignee,  etc..  Appellant,  v.  The 
Second  National  Bank  of  Oswego,  Respondent. 

In  an  action  bronght  by  plaintiff  as  assignee  in  bankruptcy  of  A.  to  recover 
the  penalties  imposed  by  the  National  Banking  Act  for  charging  and  re- 
ceiving usurious  rates  of  interest  (U.  S.  R.  S.,  §§  5197,  5198),  defendant 
interposed  as  a  defense  and  proved  a  release  and  discharge,  executed  by 
A.  before  the  commencement  of  the  bankruptcy  proceedings.  Plaintiff 
thereupon  gave  in  evidence  the  record  of  a  judgment  in  his  favor  in  an 
action  in  which  plaintiff  as  assignee  sued  defendant  to  recover  a  payment 
made  to  it  by  A.  alx>ut  a  month  prior  to  the  execution  of  the  release,  as 
having  been  made  when  A.  was  insolvent,  and  when  defendant  had  rea- 
sonable cause  to  believe  that  fact  and  knew  the  payment  was  made  in 
fraud  of  the  Bankrupt  Act.  Eeld^  that  defendant  was  not  concluded  or 
affected  by  the  judgment,  as,  to  annul  the  release,  plaintiff  was  bound  to 
show,  not  only  that  at  its  date  defendant  had  reasonable  cause  to  believe 
A.  to  be  insolvent,  but  that  he  executed  it  in  fraud  of  the  act(U.  S.  R.  S., 
|§  5128,  5129,  as  amended  by  §  11,  chap.  390,  Laws  of  1874) ;  that  proof 
that  a  prior  payment  made  by  A.  to  defendant  was  a  fraudulent  prefer- 
ence, known  to  be  such,  did  not  establish  that  a  payment  by  defendant  to 
A.  of  a  debt  due  the  latter  was  either  fraudulent  or  known  to  be  such. 

(Argued  April  2, 1882  ;  decided  May  2,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  at  the  June  term,  1881,  which  affirmed  a  judg- 
ment in  favor  of  defendant,  entered  upon  the  report  of  a  ref- 
eree. 
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The  nature  of  the  action  and  the  material  facts  appear  in  the 
opinion. 

Geo,  W.  Parkhurst  for  appellant.  The  question  of  "  rea- 
sonable canse  to  believe  said  Ames  insolvent,"  as  well  as  that 
of  insolvency,  was  Te%  adjvdicata  and  conclusive.  {Hudson  v. 
Spencer,  7  J.  &  Sp.  452 ;  Blair  v.  BarUett,  75  N.  Y.  150 ; 
Doty  V.  Brown,  4:  id.  71 ;  CasUe  v.  Noyes,  14  id.  329.)  The 
instrument  purporting  to  be  a  release  was  a  disposition  of 
property  "not  made  in  the  usual  and  ordinary  course  of 
business  "  of  said  Ames  and  Yf 2^  prima  facie  fraudulent,  and 
the  referee  erred  in  refusing  so  to  find.  (Bouvier's  Law  Dic- 
tionary; WJiedock  V.  Lee,  64  N.  Y.  242;  U.  S.  R.  S., 
§§  5129,  5130  ;  Bump  on  Fraudulent  Conveyances,  575-576  ; 
Collins  et  al.  v.  Bell,  3  B.  R.  587 ;  Scammon  v.  Cole,  id.  393; 
In  re  Hunt,  2  id.  539,  cited  in  Bump  on  Bankruptcy 
[10th  ed.],  852 ;  Navy  v.  Merritt,  8  Allen,  451 ;  TutUe  v. 
Truax,  1  B.  R.  169  ;  Bison  v.  Knapp,  4  id.  342 ;  Bahhitt  v. 
WeOmm,  id.  121 ;  Bruce  v.  KelUy,  7  J.  &  Sp.  27.)  The 
release  is  void  as  against  public  policy.  (1  Wait's  Actions 
and  Defenses,  700 ;  BosUr  v.  Rheem,  72  Penn.  St.  54 ;  Olark 
V.  Spencer,  14  Kans.  406 ;  Mdhee  v.  Crozier,  22  Hun,  264.) 

W,  H,  Kenyon  for  respondent.  The  sealed  receipt  and 
release  of  George  Ames  conclusively  established  that  the 
penalties,  to  recover  which  this  action  is  brought,  were  fully 
paid  by  defendant  to  Ames  before  the  bankruptcy  proceeding 
was  instituted.  (2  Edm.  Stat.  423,  §  77  [2  R.  S.  406] ;  Home 
Ins.  Co.  V.  Watson,  59  N.  Y.  390-395  ;  ThaUhimer  v.  Brinck- 
tn^hcff,  6  Cow.  90-102 ;  Code,  §§  1337, 1338  ;  Baker  v.  Spmoer, 
47  N.  Y.  465,  562,  563,  564  ;  VermUyea  v.  Pahner,  52  id. 
471-  475,  476  ;  St.  Luk^s  Home  v.  Asylum  for  Indigent 
Females,  52  id.  191-199  ;  Spencer  v.  Spencer,  11  Paige  299- 
304 ;  Clark  v.  Davenport,  1  Bosw.  95,  96,  110 ;  People  v. 
Snyder,  41  N.  Y.  397-402 ;  Seymour  v.  Van  Slyck,  8  Wend. 
403,  404,  414.)  No  provision  of  the  Bankrupt  Act  forbids  pay- 
ment to,  or  receiving  payment  by,  an  insolvent  of  any  claim 
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or  demand  in  his  fayor  at  any  time  prior  to  the  commencement 
of  bankruptcy  proceedings.  {Smith  v.  Teatonia  Ins,  Co.^  6 
L.  N.  130  ;  Bump'8  Bankruptcy  [10th  ed.],  420.)  In  order  to 
invalidate  the  release  it  is  necessary  to  establish  that  George 
Ames  knowingly  executed  it  in  fraud  of  the  Bankrupt  Law. 
(U.  S.  Rev.  Stat.,  §§  5128,  5129,  as  amended  by  §  11  of  chap. 
390  of  Laws  of  1874 ;  Guernsey  v.  Miller,  80  N.  Y.  181-184.) 

Finch,  J.  The  plaintiff,  as  assignee  in  bankruptcy  of  George 
Ames,  sued  upon  sixty-four  causes  of  action,  each  of  which 
alleged  that  the  defendant  had  charged  and  received  usurious 
rates  of  interest  on  loans  and  discounts  to  Ames,  and  the  firm 
of  Ames  &  Tanner,  whereby  the  bank  became  liable  to  re- 
fund double  the  amount  under  the  act  of  Congress.  Thes^ 
causes  of  action  were  met  and  answered  by  proof  that  they  had 
been  fully  paid  and  satisfied,  and  the  liability  of  the  bank 
therefor  released  and  discharged  by  the  assignor  before  the 
commencement  of  the  proceedings  in  bankruptcy.  That  proof 
was  made  by  the  production  of  a  release  under  seal  executed 
by  said  Ames,  acknowledging  full  payment  and  satisfaction  of 
all  claims  for  excessive  interest  and  releasing  the  bank  tliere- 
from.  The  contest  thereafter  turned  upon  the  validity  and 
effect  of  this  release.  The  plaintiff  attempted  to  render  it 
ineffectual,  by  bringing  it  within  the  condemnation  of  the 
Bankrupt  Act.  The  only  evidence  he  gave  was  the  record  of  a 
previous  judgment  between  the  same  parties  in  which  the 
plaintiff  sued  as  assignee  to  recover  certain  payments  made  to 
the.  defendant,  on  the  31st  day  of  March,  1877,  being  about  a 
month  earlier  than  the  date  of  the  release,  as  having  been  made 
when  the  debtor  was  in  fact  insolvent,  and  when  the  creditor 
had  reasonable  cause  to  believe  in  the  existence  of  such  in- 
solvency, and  knew  that  such  payment  was  made  in  fraud  of  the 
provisions  of  the  Bankrupt  Act.  These  facts  were  decided  in 
plaintiff's  favor  in  that  action,  but  they  do  not  prove  the  plaint- 
iff's case  in  this.  To  annul  the  release  he  was  bound  to  show 
not  only  that  at  its  date  the  defendant  had  reasonable  cause 
to  believe  Ames  insolvent,  but  that  it  knew  that  he  executed  it 
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in  fraud  of  the  provisions  of  the  Bankrupt  Act  (U.  S.  R.  S., 
§§  5128,  5129,  as  amended  by  Laws  1874,  chap.  390,  §  11; 
Guernsey  v.  Miller^  80  N.  Y.  181.)  Proof  that  a  payment 
mc^de  by  the  debtor  to  the  creditor  in  March,  1877,  was  a 
fraudulent  preference,  known  to  be  such,  does  not  at  all  establish 
that  payment  by  the  bank  to  Ames  in  April,  1877,  of  a  debt 
due  the  latter  was  either  fraudulent  or  known  to  be  such. 
The  exception,  therefore,  to  the  refusal  of  the  referee  to  find 
that  at  the  date  of  the  release  the  defendant  had  reasonable 
cause  to  believe  Ames  insolvent  was  not  well  taken.  The  fact 
was  immaterial,  unless  further  proof  was  given  showing 
knowledge  of  a  fraud  upon  the  Bankrupt  Act.  No  such  proof 
was  given.  The  plaintiff  seeks  to  supply  it  by  calling  it  a 
transaction  not  in  the  usual  and  ordinary  course  of  business  of 
the  debtor,  and  invoking  the  presumption  arising  from  that 
fact.  (U.  S.  R.  S.,  §  5130.)  But  Ames  simply  collected  a 
debt  due  him  and  settled  an  obligation  which  he  held  against 
the  bank.  That  did  not  become  a  matter*  outside  of  his  usual 
and  ordinary  business  because  the  character  of  the  debt  was 
unusual  and  peculiar.  It  was  collecting  back  an  over- payment. 
His  loans  and  discounts,  his  payments  of  interest,  were  usual 
and  ordinary,  and  his  settlement  of  a  demand  for  payment  in 
excess  cannot  be  deemed  outside  of  the  usual  and  ordinary 
course  of  business.  The  further  argument  that  the  release 
was  against  public  policy  does  not  need  discussion.  We  think 
the  defense  was  complete  and  properly  allowed  to  prevail. 

The  judgment  should  be  affirmed,   with  costs. 

All  concur. 

Judgment  affirmed. 


Elbert  O.  Farrab,  as  Trustee,  etc..  Appellant,  v.  Alexander 

McCufi,  Respondent- 

The  wiU  of  J .,  after  various  legacies,  gave  his  residuary  estate  to  three 
children  named  ;  the  executors  being  directed  to  invest  and  keep  the  same 
invested,  to  applj  the  interest  to  the  support  and  education  of  said  chil- 
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dren  until  tbej  respectively  arrived  of  age  ;  after  that  to  pay  to  each  the 
interest  upon  one-third,  and  after  the  death  of  two  of  the  children  to  di- 
vide the  principal  between  the  survivor  and  the  heirs  of  the  two  deceased. 
\  The  executors  were  empowered  to  sell  and  convey  the  real  estate  and  to 
l  invest  the  proceeds  for  the  purposes  of  the  will.  One  of  the  executors 
died,  the  others,  after  paying  debts  and  legacies,  and  settling  the  estate 
in  all  respects,  except  as  to  the  sale  and  distribution  of  the  proceeds  of 
the  real  estate,  resigned.  Their  resignation  was  accepted  by  the  Su- 
preme Court  and  two  more  trustees  were  appointed;  at  this  time  the  three 
children  were  living  and  all  were  of  age.  Held^ihaX  conceding  the  executors 
were  merely  donees  of  a  power  of  sale,  it  was  a  general  power  and  im- 
perative, and  so  subject  to  the  same  statutory  provisions  as  to  the  sub- 
stitution of  new  trustees  as  are  applicable  to  express  trusts ;  that  the 
new  trustees  therefore  were  lawfully  substituted  and  had  power  to 
convey ;  also  that  the  trust  or  power  was  not  ended  by  the  payment  of 
debts  and  legacies  and  settlement  of  the  executors'  accounts,  as  the  prin- 
cipal purpose  of  the  will  yet  remained  to  be  carried  out. 
F.  and  H.,  the  new  trustees,  united  in  a  conveyance  of  the  real  estate  to 
E.,  one  of  the  children  interested  in  the  residue,  who  gave  a  mortgage 
thereon,  and  afterward  conveyed  it  to  F.  as  trustee,  H.  having  meanwhile 
resigned.  F.  contracted  to  sell  to  defendant  subject  to  the  mortgage,  he 
agreeing  to  have  H.  join  in  the  deed  and  also  to  procure  a  deed  from  E. 
of  any  interest  he  might  have.  Defendant  declined  to  complete  the  pur- 
chase claiming,  aside  from  want  of  power  in  the  trustees  to  sell,  the  sale 
to  E.  was  only  colorable  ;  that  the  reconveyance  subject  to  the  mortgage 
was  unauthorized,  and  that  the  resignation  of  H.  was  ineffectual  because 
the  order  accepting  it  did  not  show  on  its  face  that  it  was  an  order  of  the 
court.  On  submission  of  the  controversy  under  the  Code ,  held^  that  the 
objections,  if  tenable,  were  obviated  by  the  offer  to  have  E.  and  H.  join 
in  the  conveyance,  and  that  the  title  which  the  testator  had  could  thus 
be  vested. 

(Submitted  April  24,  1882;  decided  May  5, 1882.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court,  in  the  second  judicial  department,  in  favor  of  defendant, 
entered  upon  an  order  made  February  18,  1882,  upon  a  case 
submitted  under  section  1279  of  the  Code  of  Civil  Procedure. 
The  controversy  was  as  to  whether  defendant,  who  had  en- 
tered into  a  contract  with  plaintiff,  as  trustee  under  the  will  of 
Abram  W.  Jackson,  for  the  purchase  of  a  house  and  lot  of 
which  the  testator  died  seized,  was  bound  to  complete  the  pur- 
chase. The  will  of  Jackson  after  various  legacies  contained 
this  clause : 
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"  Sixth. — I  give,  devise  and  bequeath  all  the  rest  and  residue 
of  my  estate,  both  real  and  personal  (after  the  payment  of  the 
above  legacies),  to  my  three  youngest  children,  Abram  W.,  Ida 
Amelia  and  Ernest  in  fee.  And  it  is  my  will,  and  I  do  hereby 
direct  my  executors  to  invest  aU  the  said  rest  and  residue  of  my 
estate  either  in  real  estate  or  in  bonds  and  mortgages  and  to 
keep  it  so  invested  from  time  to  time,  and  apply  the  interest 
thereof  to  the  support,  maintenance  and  education  of  my  said 
three  children  until  they  shall  respectively  arrive  at  the  age  of 
twenty-one  years,  and  after  they  shall  respectively  arrive  at  the 
age  of  twenty- one  years,  then  it  is  my  further  will  that  my 
said  executors  do  pay  to  each  of  them  the  interest  of  his  or  her 
respective  one-third  of  said  rest  and  residue,  it  being  my  inten- 
tion to  declare  hereby  that  my  executors  shall  pay  the  said  in- 
terest to  each  of  my  said  children  as  he  or  she  shall  arrive  at  the 
age  of  twenty-one  years,  and  that  before  said  time  it  shall  be  ex- 
pended by  said  executors  for  the  maintenance  and  education  of 
said  children,  as  long  as  they  remain  respectively  under  the  age 
of  twenty-one  years.  It  is  my  further  will  that  the  interest 
only  and  no  part  of  the  principal  of  said  rest  and  residue  of  my 
estate  shall  be  paid  or  distributed  to  my  said  children  so  long  as 
any  two  of  them  shall  survive,  and  that  after  the  death  of  any 
two  of  my  said  children  the  principal  and  capital  of  said  rest 
and  residue  of  my  estate  shall  be  equally  divided  between  the 
survivor  and  the  heirs  of  the  two  deceased  children,  it  being  my 
intention  hereby  to  devise  and  bequeath  to  each  of  my  said  tliree 
youngest  children  one  equal  third  of  the  said  rest  and  residue  of 
my  estate,  and  that,  upon  the  death  of  each  one  of  them,  his  or 
her  heirs  shall  receive  the  share  to  which  his  or  her  ancestor 
was  entitled. 

"  And  I  do  hereby  authorize  and  empower  my  said  execu- 
tors to  sell  and  convey  my  real  estate  for  such  prices  as  they 
shall  deem  proper,  and  in  fee-simple  or  any  less  estate,  and  to 
invest  the  proceeds  from  time  to  time  in  bonds  and  mortgages 
or  in  other  productive  real  estate,  for  the  purpose  of  carrying 
out  the  intentions  of  this  will." 

Tliree  executors  were  named  in  the  will,  aU  of  whom  quali- 
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fied  ;  one  of  them  died  prior  to  1879.  In  that  year  the  other  two 
executors,  having  paid  all  the  debts  and  legacies  without  a  sale 
of  the  real  estate,  and  having  rendered  a  final  account  as  execu- 
tors, made  application  to  the  Supreme  Court  to  be  discharged 
from  the  trusts,  in  which  application  the  three  children  of 
the  testator,  who  were  then  of  age,  joined.  By  order  of  said 
court  the  application  was  granted,  and  Elbert  O.  Farrar, 
the  plaintiff,  and  Frederick  R.  Ilawley  were  appointed  execu- 
tors and  trustees;  afterward  Hawley  made  application  for 
leave  to  resign.  The  submission  contained  a  copy  of  an  order 
granting  the  application,  signed  by  a  justice  of  said  court,  but 
not  showing  on  its  face  that  it  was  an  order  of  the  court. 
Plaintiff  and  Hawley  conveyed  the  premises  in  question  to 
Ernest  M.  Jackson,  in  December,  1879,  who  thereafter  gave  a 
mortgage'  thereon  for  $5,000,  and  afterward  reconveyed 
subject  to  the  mortgage  to  plaintiff  as  executor  and  trustee. 
Plaintiff  contracted  to  sell  and  defendant  to  purchase  subject 
to  the  mortgage ;  the  latter  refused  to  complete  his  purchase 
upon  the  grounds  that  neither  the  plaintiff  alone  nor  in 
conjunction  with  Farrar  had  any  power  to  convey  under 
the  will ;  that  tlie  conveyance  to  Jackson  was  colorable  only 
and  not  a  valid  execution  of  the  power ; ,  that  the  purchase 
by  plaintiff  of  Jackson  was  not  an  investment  of  the  funds  as 
prescribed  by  the  will.  Plaintiff  offered  and  agreed  to  procure 
Hawley  to  join  with  him  in  the  deed  and  also  to  procure  and 
deliver  a  deed  from  Jackson  of  any  interest  he  might  have. 

E.  n,  Benn  for  appellant.  The  question  is,  whether  the 
executors  have  been  discharged,  and  whether  or  not  Mr.  Farrar 
is  now  tmstee.  {Milbanh  v.  Crane^  25  How.  192 ;  McMurray 
v.  MeMurray^  ^^  N.  T.  175.)  No  matter  what  words  a  tes- 
tator uses  to  express  his  intention,  his  intention,  when  it  can  be 
ascertained,  must  govern,  and  what  he  intended  by  the  words 
used  is  his  will.  {Dubois  v.  Bay y  35  N.  T.  167;  Post  v. 
Hover,  33  id.  593;  Hoome  v.  Phillips,  24  id.  468.)  If  by  the 
terms  of  a  will  a  testator  gives  property  to  his  heirs  in  fee,  and 
then  in  the  same  will  gives  to  his  executors  control  of  the  prop- 
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erty  with  power  to  sell,  they  (the  executors)  take  the  fee  in- 
stead of  the  heirs.  {Brewster  v.  Striker^  2  N.  T.  19,  28; 
Tobias  v.  KetGhurrhy  32  id.  319,  331 ;  Van  Nostrandy.  Moare^ 
52  id.  18.)  The  fee  then  was  given  to  the  executors  as  trust- 
ees.    {Morse  v.  Morse^  85  N.  T.  53.) 

e/.  C,  Bergen  for  respondent.  The  direction  to  the  executors 
to  sell  was  simply  a  power.  (R.  S.,  part  2,  chap.  1,  title  11, 
art.  3,  §§  95,  127.)  Under  the  provisions  of  the  will  no  estate 
vests  in  the  executors,  they  are  simply  the  grantees  of  a  power. 
{Smith  V.  Brown^  35  N.  Y.  89.)  The  power  in  the  executors 
is  a  general  power  in  trust,  which  the  executors  could  exercise. 
(R.  S.,  part  2,  chap.  1,  title  11,  art.  3,  §  115;  Kvnnur  v. 
Rogers^  42  N.  Y.  535.)  The  direction  to  sell  is  for  the  benefit  of 
devisees  not  legatees,  and  consequently  not  within  the  statute. 
{Lang  v.  Rophe^  5  Sandf .  S.  C.  303.)  A  testator  may  give  to 
his  heirs  an  absolute  fee,  and  at  the  same  time  give  to  his  exec- 
utors a  power  to  sell  and  pass  the  entire  title.  {Reedy.  Under- 
hia,  12  Barb.  113 ;  Crittenden  v.  Fairchild,  41  K  Y.  289 ; 
Downing  v.  Marshall^  33  id.  380,  381 ;  Garvey  v.  McDevitt^ 
72  id.  563  ;  Johnson  v.  Reeves^  48  How.  505.)  So  far  as  the 
real  estate  is  concerned  the  executors  were  trustees  and  held  it 
as  such,  and  when  they  resigned  and  were  discharged,  it  was 
proper  and  legal  for  the  court  to  appoint  one  or  more  trustees 
to  carry  out  the  trust.  (1  R.  S.  730,  §§  69,  71 ;  Leggett  v. 
IlurUer^  19  N.  Y.  445 ;  Quachenbush  v.  SouthvyicJCy  41  id. 
117 ;  Broman  v.  Broman^  48  How.  481.) 

Finch,  J.  It  is  unnecessary  to  determine  whether  the  exec- 
utors under  the  will  of  Jackson  took  a  legal  estate  in  the  rest 
and  residue  Revised,  or  were  merely  donees  of  a  power  of  sale 
given  them  to  aid  in  the  ultimate  distribution.  In  the  one 
event  they  took  the  fee  as  trustees,  and  no  estate  in  the  land 
went  to  the  heirs  at  law  by  descent  or  devise ;  and  in  the  other 
the  fee  passed  to  the  devisees  under  the  provisions  of  the  will, 
but  in  either  case  the  executors  were  at  liberty  to  convey  and 
could  transfer  a  valid  and  perfect  title  to  a  purchaser.     There 
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were  three  of  these  executors.  One  of  them  died,  leaving  the 
survivors  with  an  unexecuted  trust.  But  these  after  paying 
debts  and  legacies  and  settling  the  estate  in  all  respects,  except 
as  to  the  authorized  sale  and  distribution,  resigned,  and  their 
resignation  was  accepted  by  the  Supreme  Court,  which  had 
authority  to  reheve  them  from  their  position.  (1  R.  S.,  part  2, 
chap.  1,  title  2,  §  69.)  By  death  and  resignation  no  acting 
trustee  remained,  and  the  court  was  at  liberty  to  appoint  new 
trustees.  (§  71.)  Farrar  and  Hawley  were  accordingly  ap- 
pointed by  an  order  made  at  Special  Term,  and  they  thus  be- 
came vested  with  the  power  and  authority  originally  given  to 
the  executors,  unless  the  first  objection  made  on  behalf  of  the 
appellant  is  sound.  That  is,  that  the  executors  under  the  will 
had  only  a  naked  power  of  sale  which  amounted  to  a  personal 
confidence  and  trust,  and  which  could  not  be  vested  in  any  new 
or  substituted  trustees.  But  no  discretion  was  given  to  the 
executors,  nor  any  choice  among  beneficiaries.  We  have  re- 
cently held  that  such  a  trust  power  as  here  existed,  if  no  trust 
estate  was  created,  is  a  general  power  in  trust  and  imperative, 
and  subject  to  the  same  provisions  as  to  the  substitution  of  new 
trustees  as  are  applicable  to  express  trusts.  {Delaney  v.  Mc- 
Cormich^  MSS.,  Feb.  28,  1882.*)  Farrar  and  Hawley,  there- 
fore, were  at  the  date  of  their  appointment  lawfully  substi- 
tuted as  trustees  and  had  power  to  convey.  {Crittenden  v. 
Fairchild,  41  N.  Y.  289 ;  Leggett  v.  Hunter,  19  id.  459.) 
They  now  offer  to  deed  to  the  purchaser  who  is  willing  to  buy, 
but  doubts  the  safety  of  the  title  proposed  to  be  given. 

It  is  very  certain  that  it*  they  cannot  convey  a  good  title,  it 
is  because  they  have  lost  the  power  to  do  so  by  something 
which  has  occurred  since  their  appointment,  for  when  that  was 
made  they  were  legally  trustees  under  the  will,  and  had  full 
power  to  sell  the  land  and  convert  it  into  money  for  the  pur- 
pose of  investment  and  distribution.  The  conclusion  of  the 
General  Term  to  the  contrary  goes  upon  the  ground  that  be- 
cause the  executors  had  paid  all  debts  and  legacies  prior  to  a 
disposition  of  the  residue,  and  settled  their  accounts  before  the 
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surrogate,  the  trust  was  at  an  end  and  nothing  remained  to  be 
done  for  which  a  trust  estate  or  a  power  in  trust  was  essential. 
Such  view  of  the  will  overlooks  its  principal  purpose,  and  the 
most  important  duty  imposed  upon  the  trustees.  It  remained 
for  them  to  sell  the  real  estate,  to  convert  it  into  money,  to  in- 
vest it  as  directed,  to  apply  the  interest  to  the  support  and 
education  of  each  of  the  three  children  until  twenty-one,  at 
that  age  to  pay  over  the  surplus  of  interest  accrued,  and  there- 
after to  pay  the  interest  annually  so  long  as  any  two  of  the 
children  survived,  and,  when  only  one  was  left,  to  make  the 
final  distribution.  This  disposition  of  his  property  was  the  para- 
mount and  principal  purpose  of  the  >vill,  and  so  far  from  be- 
ing ended  has  only  just  begun.  The  executors  and  the  court 
both  realized  the  fact  when  permission  to  resign  was  asked. 
The  former  put  their  request  upon  the  express  ground  that  at 
their  age  they  could  not  expect  to  live  to  carry  out  their  trust ; 
and  although  they  did  say  in  their  petition  that  their  duties  as 
executors  had  been  fully  performed,  and  the  estate  had  been 
duly  administered,  they  plainly  recognized  and  distinctly  said 
that  their  duties  as  trustees  to  carry  out  and  perform  the  trusts 
imposed  by  the  will  upon  the  residuary  estate  remained.  We 
can  discern  no  possible  ground  for  saying  that  these  trusts  ended, 
because  debts  and  legacies  had  been  paid,  and  the  earlier  duties 
of  the  executors  had  been  performed. 

The  trust,  therefore,  remained.  Death  and  resignation  took 
away  the  trustees.  The  court  properly  appointed  successors, 
and  these  in  the  moment  of  their  appointment  were  fully 
authorized  to  sell  and  convey.  What  they  did  was  this :  they 
united  in  a  conveyance  to  Ernest  M.  Jackson,  who  was  one  of 
the  devisees  interested  in  the  residue.  He  gave  a  mortgage 
upon  the  property,  and  then  reconveyed  to  Farrar  as  trustee, 
his  associate  trustee,  Hawley,  having  in  the  mean  time  resigned. 
Two  things  are  said  about  this  transaction.  It  is  claimed  that 
the  sale  to  Jackson  was  only  colorable,  and  not  a  valid  execu- 
tion of  the  power.  That  may  or  may  not  be  tnie.  There  are 
no  facts  to  justify  any  such  determination.  They  reach  no 
further  than  to  suggest  possibilities  about  which  it  is  not  our 
SiCKELS  —  Vol.  XLIV.        19 


146  Maples  v.  Mackey.  [May, 


Statement  of  case. 


duty  to  speculate.  But  since  Jackson  proposes  to  join  in  sell- 
ing to  the  purchaser,  the  inquiry  is  of  no  consequence.  The 
deed  of  the  trustees  was  either  absolutely  void,  or  voidable,  or 
good.  If  it  was  void  the  power  of  sale  has  not  been  executed, 
the  right  to  convey  for  the  purposes  of  the  will  remains  in  tlie 
trustees,  and  they  can  make  a  good  title  to  the  proposed  pur- 
chaser. If  it  was  voidable,  the  grantee  took  subject  to  avoid- 
ance, which  would  still  leave  the  power  of  sale  unexecuted, 
and  that  duty  remaining  to  be  performed.  If  it  was  good  the 
title  passed  to  Ernest  M.  Jackson,  and  if  his  reconveyance  to 
the  trustee  subject  to  the  mortgage  was  unauthorized,  the  title 
remains  in  him.  So  that,  in  any  event,  a  conveyance  by  the 
trustees  and  their  grantee  will  cover  the  entire  interest,  subject 
to  the  mortgage,  and  provide  against  all  the  suggested  difficul- 
ties. It  is  further  said  that  Hawley's  resignation  was  ineffec- 
tual, because  the  order  accepting  it  does  not^  on  its  face,  show 
that  it  was  an  order  of  the  court.  But  if  that  be  true  he  re- 
mains trustee,  and  the  trouble  is  obviated  by  an  offer  to  have 
him  join  in  the  conveyance.  In  this  view  of  the  case  it  is  ap- 
parent that  the  title  which  the  testator  had  at  the  time  of  his 
death  can  be  vested,  subject  to  the  effect  of  the  outstanding 
mortgage,  in  the  purchaser,  and  he  should  be  required  to  com- 
plete his  purchase. 

The  judgment  should  be  reversed,  and  defendant  directed  to 
perform  his  contract  accordingly. 

All  concur,  except  Millee,  J.,  absent. 

Judgment  accordingly. 


Charles  Maples,  Respondent,  v.  Alexandeb  W.  Maoket, 

Impleaded,  etc..  Appellant. 

Where  a  judgment  bj  default,  of  a  court  of  general  jurisdiction,  recites 
that  the  summons  was  personally  served  upon  a  defendant,  the  redtal 
is  sufficient  to  show  that  the  court  acquired  jurisdiction,  and  a  defect  in 
the  proof  of  service  attached  to  the  judgment-roll  does  not  show  want  of 
jurisdiction  or  affect  the  validity  of  the  judgment. 
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All  inteDdments  are  iu  favor  of  the  validity  of  the  judgment,  until  want  of 
jurisdiction  is  affirmatively  shown. 

It  96ems  that  upon  motion  made  to  vacate  a  judgment  because  of  informal- 
ity  of  the  proof  of  service  of  the  summons,  the  informality  may  be  cured 
by  amendment. 

The  statute  of  limitations  was  not  a  defense  to  a  proceeding  under  the 
Code  of  Procedure  (§  375),  to  make  ajudgment,  recovered  against  one  or 
more  of  several  persons  jointly  indebted  upon  a  contract,  binding  upon 
one  not  originally  served  with  the  summons,  unless  such  defense  existed 
at  the  time  the  action  was  commenced.  The  action  was  commenced  by 
service  of  summons  on  the  joint  contractor  (§  99),  and  the  proceeding  was 
not  a  new  action  but  a  proceeding  at  the  foot  of  the  judgment. 

The  provision  of  said  Code  (§  879),  giving  to  the  one  sought  to  be  charged 
by  such  proceeding  the  right  to  set  up  any  defense  which  may  have 
arisen  subsequent  to  the  judgment,  places  him  in  as  good  a  position  as 
though  judgment  had  not  been  entered,  but  in  no  better.* 

(Argued  April  24.  1882  ;  decided  May  5, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon  an 
order  made  September  24,  1880,  whicli  affirmed  a  judgment  in 
favor  of  plaintiflF,  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury.     (Reported  below,  22  Hnn,  228.) 

This  proceeding  was  instituted  in  1876  under  section  375, 
of  the  Code  of  Civil  Procedure,  to  charge  defendant  Mackey 
with  a  judgment  herein. 

The  action  was  brought  in  1858  to  recover  an  indebtedness 
contracted  by  defendants  as  copartners. 

Judgment  was  entered  by  default,  August  31,  1858  The 
judgment  recited  personal  service  of  the  summons  with  copy 
of  complaint  upon  defendant  Angell.  The  only  proof  of  ser- 
vice which  appeared  in  the  judgment-roll  was  an  admission  of 
service  signed  by  Angell.  It  was  proved  on  the  trial  herein 
that  such  service  was  in  fact  made.     Mackey  interposed  as  a  de- 


*  By  the  provision  of  the  Code  of  Civil  Procedure  (§1937),  which  Is  the  substitute  for 
section  375  of  the  Old  Code,  the  proceeding  to  charge  a  defendant,  not  origluailj 
served.  Is  made  an  action.  The  defendant's  answer,  however,  is  expressly  re- 
stricted (i  1939)  to  such  defense  as  might  have  been  made  to  the  original  action, 
bad  summons  been  served  on  the  debtor  so  sought  to  be  charged  when  it  was 
fierved  upon  his  Joint  debtors,  to  objections  to  the  judgment  and  to  defenses  or 
oounter-clalms  which  have  arisen  since.  —Rep. 
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f  ense  the  invalidity  of  the  judgment  and  the  statute  of  limita- 
tions. 

Nathanid  C.  Modk  for  appellant.  The  proof  of  service  of 
the  original  summons  upon  the  defendant  Angell  was  not  suffi- 
cient to  confer  jurisdiction  upon  the  court  or  the  clerk  of  Tioga 
county  to  enter  the  original  judgment,  and  that  judgmeiit, 
therefore,  was  void.  {Bloom  v.  Burdick^  1  Hill,  130, 141;  Code, 
§  246  ;  McComhe  v.  Mayor  of  New  York,  17  Abb.  32 ;  Thomas 
V.  Tanner,  14  How.  246 ;  Throop's  Code,  §  434 ;  5  How.  346 ; 

Wallace  v.  Wallace,  4  Porter  [Ala.],  120 ;  Norwood  v.  Riddle, 
9  id.  425.)  The  proof  of  service  by  the  admission  of  the  party 
does  not,  as  required  by  section  138  of  the  Code,  state  the 
place  of  such  service,  which  is  necessary  to  give  jurisdiction 
to  the  clerk  to  enter  the  judgment,  and  without  tliis  the  clerk 
has  no  authority  to  enter  the  judgment,  and  if  he  does,  it  is 
a  nullity.  {Torlan  v.  Fagaai,  48  How.  240  ;  Beed  v.  French, 
28  N.  Y.  295  ;  Kendall  v.  Washhume,  14  How.  380.) 
This  pretended  written  admission  does  not  state  the  time  of  the 
service,  and  is  for  that  reason  defective.  (Code,  §  138,  subd. 
4.)  A  summons  must  be  served  by  the  delivery  of  a  copy 
thereof.  (Code,  §  134 ;  4  How.  375.)  The  judgment  entered 
in  the  Tioga  county  clerk's  office  being  void,  it  cannot  be  the 
foundation  upon  which  to  predicate  a  proceeding,  under  section 
375  of  tlie  Code  of  Procedure,  to  charge  a  liability  upon  the 
defendant  Mackey.     (2  Bouvier's  Law  Diet.  645  ;  Kendall  v. 

Washhume,  14  How.  381,  382;  17  Abb.  44-45  ;  23  Barb.  591 ; 
Rallett  V.  Bighter,  13  How.  45  ;  BuiUr  v.  Leiois,  10  Weekly 
Rep.  541 ;  Smith  v.  Fowler,  12  id.  11 ;  Borden  v.  Fitch,  15 
Johns.  141 ;  Bigelow  v.  Steams,  19  id.  39.)  Plaintiff's  offer  to 
prove  by  the  defendant  Angell  the  genuineness  of  the  signa- 
ture to  the  alleged  admission  of  service  indorsed  in  the  sum- 
mons in  the  judgment- roll  on  the  judgment  entered  in  Tioga 
county  should  have  been  rejected.  {Bangs  v.  Mcintosh,  23 
Barb.  596,  598 ;  Borden  v.  'Fitch,  15  Johns.  121 ;  Mills  v. 
Martin,  19  id.  33 ;  Elliott  v.  Pussol,  1  Pet.  328.)  All  rec- 
ords 01  judgment  must  show  upon  their  face  that  the  court  had 


1882.]  Maples  v.  Mackey.  149 


Statement  of  case. 


jarisdiction  of  the  person.  {Sfnith  v.  Fowler,  12  Vt.  11 ; 
HaUett  V.  Righter,  13  How.  46.)  Upon  tlie  proof  in  this  ease 
the  claim  against  this  defendant  Mackey  is  barred  by  the  stat- 
ute of  limitations.  (2  R.  S.  337,  §§3,  4 ;  Oakley  v.  A»pin- 
waU,  4  N.  Y.  518-621 ;  30  How.  Pr.  284-8 ;  Oakley  v. 
A»pinwaU,  13  id.  500 ;  N&ayman  v.  Margin,  12  Hun, 
240 ;  Code,  §  379  ;  Berlin  v.  Rail,  48  Barb.  444 ;  4  Rob. 
243 ;  Whites  Bamlc  of  Buffalo  v.  Ward,  35  Barb.  741.) 
No  act  or  omission  of  the  defendant  Angell  can  affect 
Mackey  after  the  dissolution  of  the  partnership  between 
them.  ( Van  Curen  v.  ParTnerlee,  2  N.  T.  530 ;  Win- 
cheU  V.  Sicks,  18  id.  560 ;  Payne  v.  Gardiner,  29  id.  178-9. 
Schoonmaker  v.  Benedict,  11  id.  176 ;  Bank  v.  N(yrUm,  1  Hill, 
673 ;  Mitchell  v.  Ostrom,  2  id.  520 ;  Jackson  v.  Hoag,  6 
Johns.  58 ;  Code,  subd.  1,  §  136;  3  R.  S.  [5th  ed.  Banks],  p. 
688,  §§  1-4 ;  Oakley  v.  AapinwaU,  4  N.  Y.  518 ;  Berlin  v. 
UaU,  48  Barb.  442.)  If  laws  are  not  plainly  repugnant  to 
each  other,  the  later  will  not  be  deemed  a  repeal  of  the  former 
unless  in  the  one  last  enacted  some  notice  is  taken  of  the  other. 
{Bowen  v.  Lease,  5  Hill,  221 ;  Vam,  Bensselaer  v.  Snyder,  5 
B.  R.  302 ;  13  K  Y.  299.) 

Arthv/r  More  for  respondent.  The  recital  in  the  judgment 
that  the  summons  and  complaint  were  personally  served  on  the 
defendant  Angell  more  than  twenty  days  prior  to  that  d^te, 
though  not  conclusive,  is  presumptive  evidence  of  its  truth. 
{Porter  v.  Bronson,  29  How.  Pr.  292 ;  Fet^g-uson  v.  Crawford, 
70  N..  Y.  253;  Ilatcher  v.  Rochdeau,  18  id.  92 ;  Dwrdop  v. 
Edwards,  3  id.  341 ;  Calling  v.  Billings,  16  id.  622;  Shaetir 
ler  V.  Gardiner,  47  id.  404 ;  Ailing  v.  Fahy,  70  id.  ^71 ;  Whit- 
ney  v.  Townsend,  67  id.  40  ;  Tucker  v.  Lelamd,  75  id.  186.) 
An  error  by  the  clerk  or  the  attorney,  in  the  performance  of 
that  duty,  might  make  the  judgment  irregular,  but  would  not 
render  it  void.  {Farmer^  Loam,  <&  Trust  Go,  v.  Dickson,  17 " 
How.  Pr.  477 ;  Cooper  v.  ShaA)er,  41  Barb.  157.)  An  irregular 
judgment  can  only  be  reviewed  by  a  direct  proceeding  to  vacate 
it.    {Janes  v.  U.  S.  Slate  Co.,  16  How.  129 ;    Mitchd  v.  Van 
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Bunn,  27  N.  Y.  300  ;  Ingram  v.  Rohhins^  33  id.  418 ;  Chapel 
V.  Ghapel,  12  id.  222  ;  WUU  v.  Bogart,  73  id.  256;  Hunter  y. 
Lester y  18  How.  Fr.  349 ;  Nones  v.  Tke  Hope  Mutical  Insur- 
ance Go.^  8  Barb.  541 ;  Peck  v.  Ricliardson^  9  Hun,  567  ; 
Orant  v.  Vandercook^  57  Barb.  175 ;  Watkins  v.  Abrams^  24 
N.    Y.   72 ;    3    Wait's    Pr.   732 ;    3  R   S.    [5th  ed.]'  627 ; 

WiUiavis  v.  Wheeler,  1  Barb.  48  ;  3  E.  S.  [5th  ed.]  722,  723 ; 
Code  of  Civril  Procedure,  §  721 ;  Pendleton  v.  Weed,  17  N.  Y. 
75 ;  Ferguson  v.  Crawford,  70  id.  254.)  The  judgment  in 
suit  is  neither  void  nor  voidable,  and  had  a  motion  been  made 
to  set  it  aside  as  iiTcgular,  the  court  would  have  denied  the 
motion,  or  at  most  ordered  the  judgment  amended  nunc  pro 
tunc.  The  admission  of  service  was  sufficient  under  the  Code 
as  it  stood  at  that  time.     {^People  v.  Walker,  23  Barb.  304 ; 

Wynehamer  v.  Tlie  People,  13  N.  Y.  395  ;  TaUman  v.  Bar- 
nes, 12  Wend.  227  ;  Bennett  v.  Couchman,  48  Barb.  74  ;  Van 
Alstyne  v.  Cook,  25  N.  Y.  490 ;  White  v.  Boga?^  73  id.  256.) 
The  plaintiffs  right  of  action  is  not  barred  by  the  statute  of 
limitations.  {Evans  v.  Clevelaiid,  72  N.  Y.  486  ;  Garlund  v. 
Chattel,  12  Johns.  430;  Gibson  v.  VanDerzee,  47  How.  231 ; 
Broadxoay  Bank  v.  Luf,  51  id.  479 ;  Whites  Bank  of  Buffalo 
V.  Ward,  '35  Barb.  643 ;  M&rriU  v.  ScoU,  3  Hun,  659.) 

Rapallo,  J.  Judgment  was  entered  August  31,  1858,  in 
favpr  of  the  plaintiff  against  Angell  and  Mackey  upon  a  joint 
c(mtract.  The  judgment  was  by  default  and  recited  that  the 
summons  and  a  copy  of  the  complaint  had  been  personally 
served  on  Angell,  one  of  the  defendants.  This  recital  was 
sufficient  to  show  that  the  court  had  acquired  jurisdiction,  and 
even  if  the- proof  of  service  filed  with  the  judgment-roll  was 
defective,  that  irregularity  did  not  show  want  of  jurisdiction 
or  affect  the  validity  of  the  judgment.  It  having  been  ren- 
dered by  a  court  of  general  jurisdiction,  all  intendments  are  in 
favor  of  its  validity  until  want  of  jurisdiction  is  affirmatively 
shown.  There  was  no  attempt  to  disprove  the  recital,  but  on 
the  contrary,  its  truth  was  affirmatively  proved  on  the  trial  of 
this  proceeding.     If  a  motion  had  been  made  to  vacate  the 
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judgment,  the  informality  of  the  proof  of  service  could  have 
been  cured  by  amendment.    (  White  v.  Bogart^  73  N.  T.  256.) 

It  stood,  therefore,  as  a  valid  judgment  against  both  de- 
fendants as  joint  debtors,  and  bound  their  joint  property,  and 
the  separate  property  of  the  defendant  served.  The  present 
proceeding  is  not  a  new  action,  but  a  proceeding  at  foot  of  the 
judgment,  under  section  375  of  the  Code  of  Procedure,  to 
make  the  judgment  binding  upon  the  defendant  Mackey  and 
his  separate  property  as  if  he  had  been  originally  served.  The 
action  had  been  commenced  against  him  in  1858  by  the  service 
of  the  summons  on  his  co-defendant  and  joint  contractor 
Angell  (Code  of  Procedure,  §  99),  and  the  present  proceeding 
is  in  the  action  which  had  been  thus  previously  commenced. 

The  statute  of  limitations  is  no  defense  to  this  proceeding, 
unless  such  defense  existed  at  the  time  the  action  was  com- 
menced. There  is  no  statute  which  limits  the  time  within 
which  such  a  proceeding  mnst  be  instituted.  Section  379  of 
the  Code  of  Procedure,  as  it  stood  when  this  proceeding  was 
instituted,  authorized  the  defendant  to  deny  the  judgment,  or 
set  up  any  defense  thereto  which  may  have  arisen  subsequently, 
and  in  addition,  to  make  any  defense  which  he  might  originally 
have  made  to  the  action.  Ho  was  under  this  section  at  liberty 
to  show  that  the  judgment  had  been  paid  or  otherwise  dis- 
charged, and  if  twenty  years  had  elapsed  probably  the  pre- 
sumption of  payment  would  have  applied.  But  the  action 
having  been  commenced  in  due  time,  by  service  on  his  co- 
defendant,  he  cannot  sustain  the  defense  of  the  statute  of 
limitations.  The  statute  places  him  with  regard  to  his  defense  in 
as  good  a  position  as  though  judgment  had  not  been  entered, 
but  in  no  better. 

The  judgment  should  be  affirmed. 

All  concur,  except  Miller  and  Tracy,  JJ.,  absent. 

Judgment  affirmed. 
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The  People,  ex  rel.  Henry  C.  Adams,  Appellant,  v.  Zerah  S. 
Westbrook,  Surrogate,  etc.,  et  al.,  Respondents. 

A  writ  of  prohibition  is  not  demandable  as  matter  of  right,  but  of  sound 

judicial  discretion. 
An  order  of  the  General  Term  of  the  Supreme  Court,  therefore,  denying 

the  writ  is  not  reviewable  here. 
It  seems  that  the  writ  should  be  issued  only  in  cases  of  extreme  necessity, 

and  not  for  grievances  which  may  be  redressed  by  ordinary  proceedings 

at  law,  or  in  equity,  or  by  appeal. 
The  history  of  the  writ  in  England  stated,  and  the  authorities  collated. 

(Submitted  April  25,  1882  ;  decided  May  5,  1882.) 

Appeal  from  order  of  the  General  Tenn  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  September  20, 
1881,  which  affirmed  an  order  of  Special  Term,  denying  an 
application  on  the  part  of  the  relator  for  a  peremptory  writ 
of  prohibition. 

The  nature  of  the  writ  sought  for  and  the  material  facts  are 
stated  in  the  opinion. 

FT.  0.  AdamSj  relator,  in  person.  Irrespective  of  the  pendency 
of  the  equity  suit,  the  claims  of  the  relator  were  purely  of 
equitable  cognizance,  and  involved  the  performance  of  a  trust 
and  the  disposition  of  a  trust  fund,  and  therefore  were  subject- 
matters  not  embraced  in  nor  referable  under  the  statutes 
authorizing  proofs  or  references  of  disputed  claims.  {MeNulty 
V.  Hurd^  72  N.  Y.  520.)  A  writ  of  prohibition  will  issue 
where  the  subject-matter  is  not  within  the  jurisdiction  of  the 
inferior  tribunal.  (3  Broom  &  Iladley's  Com.  459  ;  20  N.  Y. 
531,  541-2;  4  Keyes,  136, 146-7;  McNuUy  v.  Hurd,  72  N. 
Y.  520.) 

J,  E,  Z)eM?(9y  for  respondents.  In  proceedings  under  the  statute 
to  sell  real  estate  to  pay  debts  of  decedents,  the  surrogate  has 
jurisdiction  of  disputed  claims,  and  to  hear  and  determine  all 
claims  of  creditors,  and  distribute  the  fund  arising  from  sales 
among  the  creditors  establishing  their  claims  before  him. 
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(Code,  §§  2755,  2756,  2757,  2758,  2761,  2788 ;  2  R  S.  [Edm. 
ed.]  105,  111,  marg.  pp.  102,  107,  §§  10,  42  ;  Hopkins  v.  Van 
Valkenburgh,  16  Hun,  3,  5-7 ;  61  How.  137,  140-2 ;  Estate 
ofDolan,  1  N.  Y.  BuU.  79 ;  Opinion  of  Surr.  of  N.  Y.,  Dayt. 
Sorr.  [3d  ed.]  603,  619 ;  Magee  v.  Voddery  6  Barb.  357-8 ; 
Opinion  of  D.  B.  Ogden,  Surr.  of  N.  Y. ;  Colson  v.  Brains 
ard,  1  Redf.  328-9;  Kedf.,  etc..  Surrogates'  Courts  [Ed.  of 
1881],  6il.) 

Kapallo,  J.  The  relator  has  certain  equitable  claims  against 
the  estate  of  Peter  G.  Fox,  deceased,  upon  which  he  brought  an 
action  against  Fox  in  his  life-time  in  the  Supreme  Court.  A 
decision  was  rendered  in  that  action,  in  favor  of  the  relator, 
and  judgment  was  entered  on  such  decision,  but  the  judgment 
was  set  aside  on  the  ground  that  Fox  had  died  before  the  find- 
ings and  conclusions  of  the  trial  judge  were  signed,  and  the 
action  was  ordered  to  proceed  as  if  no  decision  or  findings  had 
been  signed.  The  relator,  therefore,  stands  as  plaintiff  in  an 
equitable  action  pending  in  the  Supreme  Court  against  Peter 
G.  Fox,  now  deceased. 

The  surrogate  of  Montgomery  county  has  ordered  the  real 
estate  of  Fox  to  be  sold  for  the  payment  of  his  debts.  The 
sale  has  been  made,  and  the  proceeds  are  in  the  hands  of 
the  surrogate  for  distribution. 

The  surrogate  has  published  the  usual  order  requiring  all 
persons  having  claims  or  demands  against  the  estate  of  the  de- 
ceased to  exhibit  and  prove  the  same  before  him,  and  for  dis- 
tribution of  the  fund  among  the  creditors. 

The  relator  filed  with  the  surrogate,  papers  showing  that  he 
had  the  equitable  claims  before  mentioned,  and  that  an  action 
therefor  was  pending  in  the  Supreme  Court,  and  he  insisted  to 
the  surrogate,  and  now  claims,  that  the  surrogate  had  no  juris- 
diction to  compel  him  to  submit  his  equitable  claims  to  adjudi- 
cation in  the  Surrogate's  Court,  and  that  they,  being  the  subject 
of  an  action  pending  in  the  Supreme  Court,  could  not  be  with- 
drawn from  the  jurisdiction  of  that  court,  and  that  the  surrogate 
should  be  restrained  from  adjudicating  upon  his  claim  and  from 
SiCKELS  —  Vol.  XLIV.        20 
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distributing  the  fund,  until  the  relator's  claims  shall  have  been 
adjudicated  upon  in  his  action  pending  in  the  Supreme  Court. 
He  also  claims  that  the  proceeds  of  sale  of  the  real  estate  of 
Fox  are  impressed  with  a  trust  for  the  payment  of  the  judg- 
ments before  mentioned,  in  preference  to  the  claims  of  other 
creditors. 

For  the  purpose  of  enforcing  these  positions  he  instituted 
the  present  proceeding.  He  obtained  an  alternative  writ  of 
prohibition,  directed  to  the  surrogate  and  to  the  executor,  pro- 
hibiting them  from  proceeding  in  the  matter  of  proving,  ex- 
amining, deciding  upon  or  intermeddling  with  the  claims  of 
the  relator  so  pending  and  awaiting  adjudication  in  the  Supreme 
Court,  and  from  making  any  adjudication  in  respect  of  the 
claims  of  other  creditors  of  the  estate  inconsistent  with  or  in 
any  manner  prejudicial  to  the  rights  and  claims  of  the  relator, 
until  the  final  judgment  of  the  Supreme  Court  in  said  action, 
and  then  only  in  accordance  therewith.  Also  from  making  any 
distribution  of  the  fund  and  from  giving  notice  of  such  distri- 
bution until  such  final  judgment,  etc.,  and  requiring  the  re- 
spondents to  show  cause  at  Special  Term  why  said  prohibition 
should  not  be  made  absolute,  etc. 

The  alternative  writ  was  granted  upon  affidavits  in  support 
of  the  allegations  of  the  relator,  and  showing  that  the  fund 
in  the  hands  of  the  surrogate  was  insufficient  to  pay  all  the 
claims  against  the  estate,  including  those  of  the  relator.  The 
respondents  having  made  their  return  to  the  alternative  writ, 
the  application  for  a  peremptory  writ  was  heard  at  Special 
Term  on  the  alternative  writ  and  the  return,  and  an  order  was 
made  denying  the  application.  That  order  was  affirmed  at 
General  Term  and  the  relator  appeals  to  this  court. 

We  do  not  deem  it  proper  to  pass  now  upon  the  claims  to 
equitable  relief  set  up  by  the  relator  and  argued  in  the  .elabo- 
rate points  which  he  has  submitted,  nor  upon  the  question  of 
the  jurisdiction  of  the  surrogate  in  the  matter,  for  the  reason 
that  we  are  of  opinion  that  the  decision  of  the  Supreme  Court 
denying  the  writ  of  prohibition  is  not  reviewable  in  this  court. 
The  writ  of  prohibition  is  an  extraordinary  remedy,  and  should 
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be  issued  only  in  cases  of  extreme  necessity,  and  not  for  griev-  1 
ances  which  may  be  redressed  by  ordinary  proceedings  at  law 
or  in  equity,  or  by  appeal,  and  it  is  not  deraandable  as  matter  i 
of  right,  but  of  sound  judicial  discretion,  to  be  granted  or 
withheld,  according  to  the  circumstances  of  each  particular 
case.  {Kinloch  v.  Harvey^  Harp.  [S.  Car.]  508.)  This  ques- 
tion was  considered  at  an  early  day  by  the  English  courts,  and 
was  at  one  time  a  subject  of  controversy.  In  the  reign  of 
Charles  the  2d,  case  of  the  Lord  Admiral  v.  Zi7wfc<^(Siderfin, 
178  [15  Car.  2] ),  it  was  said  by  the  chief  justice  that  prohi- 
bitions were  discretionary  ;  but  this  was  denied  by  Keeling,  J., 
and  his  view  prevailed  during  the  time  of  that  reporter.  In 
Serjeant  Morton'' s  Case  (Sid.  65  [13  Car.  2J),  it  is  stated  to  have 
been  the  opinion  of  the  whole  court  that  prohibitions  were 
grantable  ab  matter  of  right,  and  did  not  rest  in  discretion  as 
was  said  in  Hob.  67,  ^^  b  ;  and  in  Woodward  v.  Bonithan  (T. 
Kaym.  2),  in  the  same  reign  (12  Car.  2)  it  was  agreed  tliat  the 
granting  of  the  writ  was  not  discretionary,  but  that  such 
writs  were  grantable  ex  debitojustitioe.  It  is  worthy^  of  note 
that  all  those  cases  arose  during  the  judicial  strife  which  was 
carried  on  in  the  sixteenth  and  seventeenth  centuries  between 
the  Courts  of  King's  Bench  and  the  Courts  of  Admiralty,  and 
they  are  all  cases  involved  in  that  contest,  the  severity  of  which  is 
described  in  Benedict's  Admiralty,  chap.  6,  §  74  et  seq.^ 
where  it  is  said  that  matters  raged  so  high  that  a  war  was  de- 
clared between  the  two  courts,  and  prohibitions  were  hurled 
from  Westminster  Hall  without  much  order.  In  1648  the  Re- 
publican Parliament  of  England,  at  the  instance  of  the  friends 
of  trade  and  commerce,  took  sides  with  the  Admiralty  and 
adopted  the  ordinance  of  1648  (Scobell's  Collection,  p.  147, 
chap.  112),  entitled  "  The  Jurisdiction  of  the  Court  of  Ad- 
miralty Settled."  Under  this  ordinance  the  Admiralty  was 
administered  by  Dr.  Godolpliin  until  the  restoration,  in  the  year 
1660,  when  it  ceased  to  be  in  force,  and  the  war  of  prohibi- 
tion was  resumed  by  the  common-law  judges.  It  was  at  this 
period  that  the  decisions  to  which  I  have  referred,  holding  the 
writ  of  prohibition  to  be  matter  of  right  and  not  of  discretion, 
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were  rendered  by  the  King's  Bench.  But  at  a  later  day  in  11 
William  the  3d,  in  the  case  of  the  Bishop  of  St.  David  v. 
Zucj/y  reported  in  1  Ld.  Raym.  539,  a  writ  of  prohibition  was 
denied  by  the  Court  of  King's  Bench,  and  it  appears  by  a  note 
at  page  545  that  after  tliis  denial  the  bishop  petitioned  the  lord 
chancellor  for  a  writ  of  error  upon  this  denial,  and  he,  having 
some  doubt,  referred  it  to  the  attorney-general,  who  certified 
his  opinion  to  be  that  a  writ  of  error  would  lie.  Thereupon 
the  writ  of  error  was  granted,  and  the  whole  record  brought 
by  the  chief  justice  (Holt)  into  Parliament,  and  afterward, 
on  hearing  his  opinion,  the  lords  were  of  opinion  that  a  writ 
of  error  would  not  lie  in  the  case.  This  decision  is  also  re- 
ferred to  in  Salk.  136,  and  I  find  nothing  later  to  the  con- 
trary. 

In  this  State  the  principle  of  that  decision  has  been*  adopted 
in  the  Supreme  Court.  Ex  parte  Braudlacht  (2  Hill,  367), 
where  Cowen,  J.,  says :  "  We  have  a  discretion  to  grant  or 
deny  the  writ,"  referring  to  Sta^  v.  HudnaU  (2Nott  &  McC. 
419,  423),  and  the  same  view  is  expressed  by  elementary 
writers.  (High  on  Extraordinary  Kemedies,  §  765;  2 
Crary's  Spec.  Proceedings,  87.) 

It  being  discretionary  with  the  Supreme  Court  whether  to 
grant  or  deny  the  writ,  its  order  refusing  to  grant  it  is  not  ap- 
pealable to  this  court. 
i    The  appeal  must  be  dismissed,  with  costs  against  the  relator. 

All  concur,  except  Miller  and  Tract,  JJ.,  absent. 

Appeal  dismissed. 


George  Malcom,  Respondent,  v,  Hugh  O'Reilly  et  al..  Ap- 
pellants. 

Plaintiff's  complaint  in  an  action  for  conversion  of  personal  property,  alleged 
in  substance  the  execution  and  delivery  to  plaintiff  by  W.,  the  then  owner, 
of  a  chattel  mortgage  upon  the  property,  a  demand  of  payment,  and  that 
'*  thereupon,  pursuant  to  said  mortgage,  plaintiff  was  entitled  to  the  im- 
mediate possession  and  control  of  the  property  so  mortgaged  and  became 
the  owner  thereof,  and  thereupon  took  the  same  into  his  possession,"  and 
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while  lawfully  and  quietly  possessed  thereof  that  defendant  wrongfully 
took  and  converted  the  same.  A  copy  of  the  mortgage  was  attached.  By 
its  terms,  the  debt  secured  by  the  mortgage  was  payable  on  demand 
Defendants  demurred,  claiming  that  the  complaint  was  defective  in  not 
averring  that  default  had  been  made  in  the  payment  of  the  mortgage. 
MUd  untenable;  that  the  allegations  of  ownership  and  lawful  possession 
were  sufficient  without  setting  forth  in  detail  how  title  was  acquired;  and 
also  that  a  default  was  clearly  to  be  implied  from  the  facts  stated. 

(Submitted  April  25,  1882  ;  decided  May  5,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  18, 1880,  which  affirmed  a  judgment  in  favor  of  plaintiff, 
entered  upon  an  order  overruling  a  demurrer  to  plaintiff's  com- 
plaint.    (Eeported  below,  14  J.  &  S.  222.) 

This  action  was  for  the  alleged  conversion  of  a  quantity  of 
personal  property. 

The  action  was  originally  brought  against  the  sheriff  of 
the  county  of  New  York.  Before  the  time  to  answer  ex- 
pired, the  sheriff's  indemnitors  were,  pursuant  to  the  Code 
of  Civil  Procedure  (§§  1421-6  ,  substituted.  The  complaint 
alleged  in  substance  the  execution  and  delivery  to  plaintiff  of  a 
chattel  mortgage  upon  the  property  by  Daniel  Whelan,  the 
then  owner.  A  copy  of  the  mortgage  was  attached  to  the  com- 
plaint. By  its  terms  the  mortgage  debt  was  payable  on  demand. 
The  complaint  then  contained  this  allegation,  *'  that  previous 
and  for  a  considerable  length  of  time  before  the  conversion  of 
the  goods  hereinafter  mentioned,  the  payment  of  the  said  sum 
of  $593  (five  hundred  and  ninety-three  dollars)  was  duly  de- 
manded by  the  plaintiff  from  the  said  Daniel  Whelan,  and  there- 
upon, pursuant  to  said  mortgage,  the  plaintiff  was  entitled  to 
the  immediate  possession  and  control  of  the  property  so  mort- 
gaged, and  became  the  owner  thereof,  and  thereupon  took  the 
same  into  his  possession,  and  while  the  plaintiff  was  lawfully, 
quietly  and  peaceably  possessed  of  said  property,  the  defend- 
ant, on  or  about  the  20th  day  of  September,  1878,  wrongfully 
and  unlawfully  took,  converted  and  disposed  of  the  same  to  his 
use  without  any  regard  of  a  notice  to  him  given  that  the  plaint- 
iff was  the  owner  thereof." 
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Defendants  deniurred  on  the  ground  that  the  complaint   did 
not  state  facts  coostituting  a  cause  of  action. 

William  P.  Mulry  for  appellants.  In  a  pleading  on  the 
case  or  in  any  pleading  all  essential  facts  must  be  set  forth 
with  particularity.  (Goelet  v.  Asseler^  22  N.  T.  228;  Allen 
V.  Patterson,  7  id.  478;  McKijring  v.  B\dl,  16  id.  297; 
Emeinf  v.  Pease,  20  id.  64:.)  When  different  meanings  are 
presented  those  most  unfavorable  to  the  pleader  must  be 
adopted.  {Jlolveiinier  v.  CarroU,  59  N.  Y.  2^9-272 ;  Bunge 
V.  Loop,  48  id.  231 ;  Winter  v.  Baker,  50  Barb.  432.)  Liberal 
construction  of  pleadings  applies  to  form  not  substance.  {Spear 
V.  Downing,  34  Barb.  522.)  The  mojifcgagee  must  allege  in  his 
complaint  not  only  that  he  demanded  payment  of  the  amount, 
to  secure  which  it  is  claimed  tlie  mortgage  was  given,  but  also 
that  the  mortgagor  made  default  in  the  payment,  for  until  such 
default  the  mortgagor,  by  the  express  terms  of  the  mortgage, 
was  entitled  to  the  full  custody  and  possession  of  the  property 
covered  by  the  mortgage.  {Goelet  y.Asseler,22  N.  Y.  225, 
232-234 ;  Bragelman  v.  Dane,  69  id.  74.)  Both  the  posses- 
sion and  right  of  possession  must  concur  before  such  an  action 
can  be  maintained,  and  this  must  be  alleged  in  the  complaint. 
( Goelet  V.  Asseler,  22  Jf .  T.  234 ;  Gordon  v.  Harper,  7  T.  R. 
8;  llaU  V.  Camley,  11  N.  Y.  501;  17  id.  202;  Bailey  v. 
Burnton,  8  Wend.  339;  Manning  v.  Monaghan,  23  N.  Y. 
539 ;  S.  a,  28  id.  585 ;  Van  Ilassell  v.  Borden,  1  Hilt. 
128 ;  Smith  v.  Beattie,  31  N.  Y.  542 ;  TLathaxoay  v.  Bray- 
man,  42  id.  322 ;  Porter  v.  Parmley,  52  id.  185 ;  West  v. 
Crary,  47  id.  423  ;  PartaU  v.  Eggert,  54  id.  18.)  The  state- 
ment that  the  mortgagee  was  lawfully  possessed  is  untenable ; 
being  a  conclusion  of  law  not  issuable,  it  should  not  have  been 
pleaded.  {City  of  Buffalo  v.  Ilallmjoay,  7  X.  Y.  493,  498  ; 
McKyring  v.  BuU,  16  id.  297 ;  Fry  v.  Bennett,  5  Sandf.  54 ; 
Drake  v.  Cockroft,  4  E.  D.  Smith,  34;  Cook  v.  Warren,  14 
Week.  Dig.  50.)  Facts  and  not  conclusions  of  law  are  ad- 
mitted by  a  demurrer.  {Bonnell  v.  Griswold,  68  N.  Y.  294  ; 
Jordan  v.  S.  cfe  Z.  Bank,  74  id.  467-472 ;  People  v.  Comm^rs 
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of  Marlborough^  54  id.  276.)  Mere  possession  of  another's 
property  is  not  evidence  of  ownership.  {Jordan  v.  S.  cfe  Z. 
Bank,  74  N.  Y.  467;  Ballard  v.  BurgeU,  40  id.  346; 
Straight  v.  Harmley,  39  id.  446.)  There  could  be  no  for- 
feiture of  the  plaintiffs  rights  as  mortgagee,  as  until  default 
he  had  a  constructive  reversionary  interest  on  which  he  could 
recover  for  damages  to  the  property  on  that  ground  alone. 
{Manning  v.  Monaghan^  23  N.  T.  539 ;  S.  C,  28  id.  585 ; 
Godet  V.  Asseler,  22  id.  234.)  He  should  have  proved  to  what 
extent  his  security  was  impaired,  by  showing  whether  the 
debtor  was  'responsible  or  not,  and  whether  he  can  or  can  not 
follow  and  enforce  his  lien  against  the  property.  {Hull  v. 
Carnley,  17  N.  Y.  202 ;  GoeUt  v.  Asseler,  22  id.  228.)  Until 
a  chattel  mortgage  becomes  a  bill  of  absolute  sale  by  nonper- 
formance of  condition,  i,  e.y  payment,  the  mortgagor  retains 
not  only  the  possession,  but  has  sudi  a  possessory  right  for  a 
definite  period,  in  the  chattel  mortgaged  against  the  mortgagee, 
coupled  with  the  right  of  redemption  that  it  can  be  levied  and 
sold  upon  execution.  {Hull  v.  Garrdey^  11  N.  Y.  501 ;  S,  (7., 
17  id.  202 ;  HamiU  v.  Gillespie^  48  id.  556-559 ;  HaU  v.  Samp- 
son^ 35  id.  274 ;  Hathaway  v.  Brayman^  42  id.  322.)  It  being 
admitted  that  the  proceedings  had,  substituting  the  parties  de- 
fendant in  the  place  of  the  sheriff,  were  regular,  and  any  irregu- 
larity or  defect  having  been  waived,  the  respondent  is  estopped 
from  denying  the  right  of  the  substituted  defendants  to  demur 
to  the  complaint,  no  other  complaint  having  been  served  upon 
them.  (Code  of  Civil  Procedure,  §  1426  ;  Code  of  Procedure, 
§  726  ;  Moore  v.  Hamilton,  44  N.  Y.  666,  72-73.)  The  chattel 
mortgage  is  only  a  statement  of  a  conditional  sale  by  which  the 
mortgagee  does  not  become  vested  with  all  the  indicia  or  rights 
of  ownership  until  default.  {Conover  v.  Cuwningham,  77  N. 
Y.  398  ;  Ballard  v.  Bv/rgesa,  40  id.  314.) 

c/.  F,  BvJlvnnkel  for  respondent.  The  substitution  of  persons 
as  defendants  in  an  action  does  not  change  or  affect  the  merits. 
The  same  cause  of  action  continues,  subject  to  all  the  incidents 
as  they  existed  against  the  original  parties.  (Code  of  Procedure, 
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§§  1426,  756;  Wri(//U  v.  StormSy  3  Code  R  138;  Van 
SycTden  v.  Perry,  3  Eob.  621 ;  Peek  v.  Ward,  3  Duer,  647 ; 
Thwituf  V.  Thwingy  9  Abb.  323  ;  Moore  v.  Hamilton^  44  X. 
Y.  ^^Q,)  An  action  ad  set  out  in  the  complaint  lies  against  the 
sheriff  at  the  instance  of  a  mortgagee  of  personal  property  if 
at  the  time  the  conversion  occurred  he  had  the  possession  or 
the  right  thereto.  (1  Chitty's  Pleadings,  167,  189 ;  Hull  v. 
Candeyy  1  Kem,  509.)  An  action  of  trover  will  lie  against 
a  sheriff  at  the  instance  of  a  mortgagee  of  chattels,  if  at  the 
time  of  the  conversion  the  mortgagee  was  possessed  or  had  the 
right  to  the  possession  of  the  goods  converted!  {Goelet  v. 
Asseler,  22  N.  T.  225 ;  IIicU  v.  Carrdey,  17  id.  202  ;  Chad- 
wick  v.  Lainhy  29  Barb.  518.)  Proof  of  demand  is  not  neces- 
sary when  the  action  of  conversion  is  brought  against  the  Wrong- 
doer, but  it  cannot  be  dispensed  with  when  the  action  is  against 
the  parties  to  the  mortgage.  {Broken  v.  Cook,  3  E.  D.  Smith, 
123.)  In  an  action  of  this  nature  if  the  mortgagee  is  in  pos- 
session of  the  property  at  the  time  it  was  taken,  and  no  demand 
had  been  made  for  the  payment  of  the  money  mentioned  in 
the  mortgage,  he  may  nevertheless  maintain  his  action  for  con- 
version. {Chadwick  v.  Lamh^  29  Barb.  518 ;  Maitiaon  v, 
Bauciba^  1  Comst.  295.) 

Rapallo,  J.  The  plaintiff's  mortgage  upon  the  chattels  in 
controversy  was  payable  on  demand.  The  complaint  alleges 
that  before  the  conversion  of  the  chattels  by  the  defendants  the 
plaintiff  demanded  of  the  mortgagor  payment  of  the  mortgf^ 
debt,  and  thereupon  became  entitled  to  the  immediate  posses- 
sion of  the  property,  and  became  the  owner  thereof  and  took 
the  same  into  his  possession,  and  while  he  was  so  lawfully  in 
possession  thereof,  the  defendant  wrongfully  took  it  and  con- 
verted it  to  his  own  use  without  regard  to  a  notice  given  to 
him  that  plaintiff  was  the  owner. 

These  allegations  show  that  the  mortgage  debt  had  become 
due,  but  the  defendants  contend,  in  support  of  their  demurrer, 
that  the  complaint  is  defective  in  not  averring  that  default  had 
been  made  in  the  payment  thereof.     Tliough  the  default  is  not 
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alleged  in  terms,  we  think  enough  was  stated  to  entitle  the 
plaintiff  to  maintain  the  action.  He  alleges  that,  at  the  time  of 
the  conversion  by  the  defendant,  he,  the  plaintiff,  was  owner  of 
the  property  and  lawfully  in  possession  thereof.  These  allega- 
tions would  have  been  sufficient  without  setting  forth  in  detail 
how  he  acquired  the  title  and  possession,  and  though  in  attempt- 
ing to  do  so  he  omitted  to  state,  in  terms,  the  default  in  comply- 
ing with  his  demand  of  payment,  yet  such  default  is  consistent 
with  and  clearly  to  be  implied  from  the  facts  stated,  and  the 
omission  to  mention  it  does  not  vitiate  the  general  averment 
of  title  and  possession.  The  substance  of  the  complaint  is 
that  he  became  owner  under  a  mortgage  which  was  past  due, 
and  under  which  he  had  taken  possession  and  was  lawfully  in 
possession. 

The  judgment  should  be  affirmed. 

All  concur,  except  Miller  and  Tracy,  JJ.,  absent. 

Judgment  affirmed. 


Charles  Wager  et  al..  Appellants,  v.  Eliza  H.  Wager  et  al., 

Respondents. 

The  jnrisdiction  of  equitj  over  trusts,  gives  it  authoritj  to  oonstrue  wiUs, 
whenever  necessary  to  guide  the  action  of  a  trustee. 

An  executor  is  always  a  trustee  of  the  personal  estate  of  the  testator,  and 
can  be  called  to  account  therefor  as  such  in  a  court  of  equity,  although  no 
express  trust  be  created  by  the  will. 

Any  person  claiming  an  interest  in  the  personalty,  either  as  legatee  under 
the  will,  or  as  entitled  to  it  under  the  statyteof  distributions,  may,  when  the 
executor  claims  such  interest  in  his  own  right,  bring  suit  against  him  to 
settle  the  construction  and  ascertain  the  validity  of  the  provisions  of  the 
will,  so  far  as  plaintiff's  interest  is  concerned,  and  to  enable  him  to  ob- 
tain from  the  executors  such  portions  of  the  estate  as  he  is  either  legally 
or  equitably  entitled  to. 

It  seems,  that  where  complete  relief  can  be  obtained  in  a  Surrogate's  Court, 
a  court  of  equity,  while  it  has  jurisdiction,  may  in  its  discretion  decline 
to  entertain  an  action  for  an  accounting  or  othBr  relief  against  executors. 

An  heir  at  law  or  devisee,  who  claims  a  mere  legal  estate  in  real  property, 
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when  there  is  no  trast,  cannot  oqme  into  a  court  of  equity  for  the  mere 
purpose  of  obtaining  a  judicial  construction  of  the  provisions  of  the  will. 

Where,  howeverj  the  court  has  obtained  jurisdiction  for  the  purpose  of  es- 
tablishing the  equitable  rights  of  the  next  of  kin  to  the  personal  estate, 
that  carries  with  it  jurisdiction  to  adjust  the  whole  oontroversj. 

Chipman  ▼.  Montgomery  (63  N.  T.  221),  distinguished. 

Wager  v.  Wetter  (21  Hun,  93),  reversed. 

(Submitted  December  14, 1882;  decided  Maj  80, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  May  17,  1880,  which  affirmed  a  judgment  in  favor  of  de- 
fendants, entered  upon  a  decision  of  the  court  on  trial  at  Spe- 
cial Term.     (Reported  below,  21  Hun,  93.) 

This  action  was  brought  to  obtain  a  judicial  construction  of 
the  will  of  William  Wager,  deceased. 

The  material  facts  are  stated  in  the  opinion. 

J.  d&  Q.  Van  Voorhis  for  appellants.  The  court  belo^r  erred 
in  holding  that  it  had  not  jurisdiction  to  adjudge  the  construc- 
tion of  the  will.  {De  Buasiere  v.  HaJlady^  55  How.  210 ; 
Bower  v.  Smith,  10  Paige,  99 ;  Willard's  Equity  Jur.  490 ;  3 
Redf.  484 ;  Dayton  on  Surr.  213 ;  2  P.  Wms.  550,  note  1 ; 
Bailey  v.  Brigg%,  59  N.  Y.  407 ;  1  Perry  on  Trusts,  §  94 ; 
Kiah  V.  Grenier^  1  N.  Y.  Sup.  Ct.  390 ;  Walrath  v.  Handy ^ 
24  How.  353 ;  Onderdonk  v.  MoU,  34  Barb.  113 ;  Smith  v. 

V<m  Ostrand,  64  N.  Y.  278 ;  Moke  v.  Nartne,  15  Hun,  128  ; 
Chipman  v.  Montgomery,  63  N.  Y.  221 ;  Wright  v.  Wright, 
54  id.  443;  Jones  v.  Butler,  20  How.  189 ;  Emery  v.  Pease, 
20  K  Y.  62,)  The  General  Term  erred  in  holding  that  the 
Surrogate's  Court  has  ample  jurisdiction  in  the  premises.  (Code 
of  Civil  Procedure,  §  2624 ;  Bevan  v.  Cooper^  72  K  Y.  327 ; 
Tucker  v.  Tucker,  4  Keyes,  136.)  This  action  prevents  litiga- 
tion, and  upon  tliat  ground  the  Supreme  Court  had  jurisdiction 
and  ought  to  have  exercised  it.  {Burhans  v.  Burhans^  2  Barb. 
Ch.  398 ;  G^Dougheii/y  v.  Aldrich,  5  Den.  388 ;  Jenkins  v. 

Van  Schaickj  3  Paige,  242 ;  Therasson  v.  White,  52  How. 
63 ;  Clapp  v.  Bromaghem^  9  Cow.  530 ;   1  Pomeroy  on  Eq. 
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Jur.  293,  §  269 ;  Brmkerhof  v.  Braion,  6  Johns.  Ch.  139, 
151,  156 ;  Irdomd  v.  City  of  Rochester^  51  Barb.  415  ;  Ken- 
nedy V.  Oily  of  Tnyy,  14  Hun,  308,  312 ;  Clark  v.  Yillage  of 
Dunhirhj  12  Hun,  181,  187  ;  Scqfield  v.  City  qfZaneinff,  17 
Mich.  437 ;  City  of  Lafayette  v.  Fowler,  34  Ind.  140  ;  N,  Y. 
&  N.  H.  R.  R.  V,  Schuyler,  17  N.  T.  592.)  This  action  can 
be  maintained  on  the  ground  that  the  respondent  is  misappro- 
priating and  wasting  the  $4,000  in  her  hands  as  a  special  trust. 
{Chipmam,  v.  Montgomery,  63  K.  T.  221 ;  Marietta,  Marlett, 
14  Hun,  313.)  This  action  may  be  maintained  under  chapter 
238,  Laws  of  1853.  {De  Bussiere  v.  HoUaday,  55  How.  220  ; 
Knox  V.  Jones,  47  N.  Y.  889 ;  laham  v.  CHLhons,  1  Bradf. 
79.)  By  going  to  trial  the  respondent  submitted  to  the  juris- 
diction of  the  court,  and  it  was  error  for  the  court  to  hold 
afterward  when  it  came  to  pass  upon  the  case,  that  there  was 
no  jurisdiction.  {De  Btbssiere  v.  HoUaday,  55  How.  210 ;  Pam 
V.  Vilmar,  id.  235 ;  Green  v.  MilbanJc,  3  Abb.  N.  C.  138.)  The 
will  gave  to  Susan  Wager  the  absolute  title  to  the  rest,  residue 
and  remainder  of  the  testator's  estate.  The  gift  over  is  repugnant 
to  such  absolute  ownership  and  is,  therefore,  void.  {Trustees 
of  Theological  Seminary  of  Auburn  v.  KeJXog,  16  N.  Y.  93  ; 
Smith  V.  VanOstra/nd,  6t  id.  284-5;  Jackson  v.  Bull,  10 
Johns.  19 ;  HiU  v.  HiU,  4  Barb.  419  ;  Patterson  v.  Ellis^  1 1 
Wend.  260 ;  Ide  v.  Ide,  5  Mass.  500 ;  Jackson,  ex  dem.  Llv* 
ingston,  v.  Robins,  16  Johns.  537 ;  Ferris  v.  Oibson,  4  Edw. 
Ch.  710 ;  8  Viner's  Abr.  103  ;  Flanders  v.  Cla/rk,  1  Ves.  Sr. 
9 ;  BvUerfidd  v.  BuUerfield,  id.  133 ;  Noris  v.  Beyea,  3 
Kern.  286 ;  Converse  v.  Kellogg,  7  Barb.  593 ;  Kelly  v.  KeUy, 
61  N.  Y.  50;  Kedfield  on  Wills  [ed.  1864],  431.)  The 
testator  not  having  in  his  will  made  any  provision  against  a 
lapse  of  the  legacy  or  devise  to  the  daughter  in  case  of  her 
death  in  his  life-time,  the  same  has  lapsed.  (Redfield  on  Wills, 
Part  2  [ed.  of  1866],  491 ;  SibUy  v.  Cook,  3  Atk.  572 ;  drrbyn 
V.  French,  4  Ves.  418, 435  ;  Baker  v.  Uansberry,  3  Russ.  340 ; 
Roper  on  Legacies,  471 ;  Williams  on  Executors,  1207  [1304]  ; 
Willard  on  Executors,  354 ;  Jarman  on  Wills  [ed.  of  1861], 
766 ;  [Rule  of  Construction,  Ko.  24] ;  Perkins  v.  Michelwaite, 
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1  P.  Wms.  274 ;  Areson  v.  Areson,  3  Den.  458, 461,  462, 463 ; 
ScoU  V.  Guernsey,  48  N.  Y.  106.) 

K  A.  Ifdah  for  respondent.  There  is  no  repugnancy  in 
a  general  bequest  or  devise  to  one  person,  in  language  which 
would  ordinarily  convey  the  whole  estate,  and  a  subsequent  pro- 
vision that  upon  a  contingent  event  the  estate  should  be  di- 
verted and  go  over  to  another  person.  {Norris  v.  Beyea^  13 
N,  T.  284 ;  Taggart  v.  Murray,  53  id.  236 ;  Terry  v.  Wig- 
gim,  47  id.  512;  Srmth  v.  Bell,  6  Peters,  68  ;  Colt  v.  Heard, 
10  Hun,  189 ;  Campbell  v.  Beaumont,  12  Weekly  Dig.  232  ; 

2  Kedf.  on  Wills  [3d  ed.],  395 ;  1  Jarman,  on  Wills  [Bige- 
low's  ed.],  472,  note  1.)  The  devise  and  bequest  to  the 
daughter  lapsed  by  her  death  in  the  life-time  of  the  testator, 
and  the  remainder  over  to  the  wife  took  effect.  (2  Redf.  on 
WiUs,  278,  pi.  34  ;  Burbank  v.  Whitney,  24  Pick.  146 ;  Mow 
aU  V.  Carow,  7  Paige,  328 ;  Downing  v.  Marshall,  23  N.  T. 
366 ;  McLean  v.  Freem>an,  70  id.  81 ;  Norris  v.  Beyea,  13 
id.  284.) 

Rapallo,  J.  The  plaintiffs  are  next  of  kin  and  heirs  at  law 
of  William  Wager,  deceased,  and  claim  to  be  entitled  to  share 
in  his  residuary  estate  which,  as  they  allege,  is  undisposed  of 
by  his  wiU.  The  defendant,  Eliza  H.  Wager,  is  the  widow  and 
executrix  of  the  testator,  and  has  taken  possession  of  all  the 
property  and  estate  which  he  had  at  the  time  of  his  death,  and 
claims  to  hold  and  own  the  same  in  her  own  right,  to  the  ex- 
clusion of  the  plaintiff  and  other  heirs  and  next  of  kin,  and 
claims  that  by  said  will  the  whole  of  said  property  and  estate 
belongs  to  her  as  devisee  and  legatee,  absolutely. 

By  the  first  clause  of  the  will  the  testator  bequeaths  to  his 
wife  $4,000,  "  to  have  the  use  and  control  of  the  said  sum  of 
$4,000  during  the  term  of  her  natural  life,  and  in  case  the  in- 
terest of  the  said  $4,000  shall  not  be  sufBcient  to  support  and 
maintain  her,  then  she  is  to  have  the  privilege  and  the  right  to 
use  so  much,  from  time  to  time,  of  the  principal  of  the  said 
$4,000  as  she  shall  deem  sufficient  to  support  and  make  her 
comfortable,"  and  said  bequest  is  to  be  in  lieu  of  dower. 


1882.]  ^Wageb  et  al.  v.  Waqer  et  al.  165 

Opinion  of  the  Court,  per  Rapallo,  J. 

By  the  second  clause  the  testator  devises  and  bequeaths  to 
his  daughter  Susie  E.  Wager  all  the  remainder  of  his  real  and 
personal  estate,  and  also  whatever  amount  shall  remain  or  be 
left  by  his  said  wife,  at  her  death,  of  the  said  sum  of  $4,000. 

Then  follows  the  provision  upon  which  the  present  contro- 
versy arises,  which  is  in  the  following  words :  "  But  in  case 
my  daughter,  Susie  E.  Wager,  shall  die  leaving  no  issue,  before 
the  death  of  niy  wife,  then  in  that  case  all  the  property,  both 
real  and  personal,  that  shall  he  left  iy  my  daughter  at  her  death 
which  shall  hdong  to  me  at  rny  death^  I  give,  together  with 
what  shall  remain  from  the  above-mentioned  $4,000,  devise 
and  bequeath  to  my  beloved  wife  Eliza  H.  Wager,  to  her  use, 
her  heirs  and  assigns  forever." 

The  testator's  daughter  Susie  died  three  days  before 
the  testator,  and  the  plaintiffs  contend  that  the  residuary  be- 
quest to  her,  lapsed  by  her  death,  and  that  the  bequest  in  re- 
mainder to  the  widow  did  not  take  effect,  such  bequest  being 
of  all  the  property,  etc.,  "  that  shall  be  left  by  my  daughter  at 
her  death  which  shall  belong  to  me  at  my  death."  That  con- 
sequently the  testator  died  intestate  as  to  all  but  the  $4,000 
given  to  his  widow,  and  the  residue  descended  to  his  heirs  and 
next  of  kin.  The  widow,  on  the  other  hand,  claims  that  the 
terms  of  the  bequest  of  the  residue  are  sufficient  to  entitle  her 
to  take. 

The  testator  left  real  estate  of  the  "value  of  about  $2,000, 
and  personal  estate  to  the  amount  of  about  $10,000.  All  his 
heirs  and  next  of  kin  are  parties  to  the  action,  and  the  plaint- 
iffs ask  judgment  construing  the  will,  and  that  it  be  deter- 
mined whether,  under  the  provisions  thereof,  the  widow  is 
entitled  to  all  the  estate  of  the  testator,  or  whether  all  but  the 

« 

$4,000  should  be  distributed  according  to  law,  and  for  such 
other  or  further  relief  or  judgment  as  may  be  proper. 

If  the  court  should  sustain  the  construction  claimed  by  the 
plaintiffs,  it  could  undoubtedly,  under  this  complaint,  require 
the  executrix  to  account  for  the  personal  estate  in  this  action 
or  remit  the  parties  to  the  ordinary  proceedings  in  the  proper 
Surrogate's  Court  for  an  accounting. 
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The  complaint  was  dismissed  in  the  conrt  below  on  the  sole 
ground,  as  stated  in  the  conclusion  of  law  of  the  trial  judge, 
that  the  court  had  not  jurisdiction  to  declare  and  adjudge  the 
construction  of  the  will  of  said  William  Wager,  deceased,  in 
this  action. 

This  conclusion  cannot,  in  our  judgment,  be  sustained.  The 
defendant,  Eliza  11.  Wager,  has  possession  of  all  the  personal 
estate  left  by  the  testator,  and  has  the  legal  tr1;Je  thereto  in  her 
capacity  as  executrix.  The  object  of  this  action  is  to  fasten 
upon  a  portion  of  that  property  a  trust  in  favor  of  the  plaint- 
iffs, and  other  next  of  kin,  which  trust  is  denied  by  the  execu- 
trix, who  claims  absolutely  and  in  her  own  right,  the  equitable 
as  well  as  the  legal  title  to  the  property.  The  jurisdiction  of 
equity  over  trusts  gives  it  authority  to  construe  wills,  whenever 
necessary  to  control  or  guide  the  action  of  a  trustee,  and  there 
can  be  no  clearer  case  for  the  exercise  of  that  jurisdiction  than 
where  the  trustee  denies  the  existence  of  the  trust,  and  claims 
the  right  to  appropriate  the  trust  property  to  his  own  use. 
An  executor  is  always  a  trustee  of  the  personal  property  of 
the  testator  and  can  be  called  upon  to  account  therefor  as 
such  in  a  court  of  equity,  even  though  no  express  trust  be 
created  by  the  will. 

So  far  as  the  property  is  effectually  disposed  of  by  the  will, 
the  executor  holds  it  in  trust  for  the  legatees  or  beneficiaries, 
and,  according  to  the  law  of  this  country,  if  there  is  any  part 
of  such  property  or  any  interest  therein  not  effectually  dis- 
posed of  by  the  will,  he  holds  it  in  trust  for  those  who  are  en- 
titled to  it  under  the  statute  of  distributions.  {Bowers  v. 
Smith,  10  Paige,  193 ;  1  Williams  on  Executors,  294 ;  2  Story's 
Eq.  Jur.,  §  1208 ;  Hays  v.  Jdckson,  6  Mass.  153.) 

Any  person  claiming  an  interest  in  the  personal  estate  of  the 
testator,  either  as  legatee  under  the  will,  or  as  entitled  to  it 
under  the  statute  of  distributions,  may  file  a  bill  against  the 
executors  to  settle  the  construction  and  ascertain  the  validity 
of  the  provisions  of  the  will,  so  far  as  the  complainant's  in- 
terest is  concerned,  and  to  enable  him  to  obtain  from  the  ex- 
ecutors such  portions  of  the  estate  as  he  is  either  legally  or 
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equitably  entitled  to.  {Bowers  v.  Smith,  10  Paige,  200.)  As 
all  trusts  are  the  peculiar  objects  of  equitable  cognizance,  courts 
of  equity  will  compel  the  executor  to  perform  his  testamentary 
trusts  with  propriety.  Hence,  although  in  those  courts,  as 
well  as  in  courts  of  law,  the  seal  of  the  court  of  probate  is 
conclusive  evidence  of  X^aefoxtumoi  a  will,  an  equitable  juris- 
diction has  arisen  of  construing  the  will  in  order  to  enforce  a 
proper  performance  of  the  trusts  of  the  executor.  The  courts  of 
equity  are  consequently  sometimes  called  courts  of  construc- 
tion in  contradistinction  to  the  courts  of  probate.  (1  Williams 
on  Ex.  294;  Hayes  v.  Hayes,  48  K  H.  219;  Redfield  on 
Wills,  495.) 

There  is  no  more  common  instance  of  the  interposition  of 
the  Court  of  Chancery  in  England  to  construe  wills  of  personal 
estate  and  declare  an  executor  to  hold  as  trustee,  than  the  very 
case  now  before  us ;  that  is,  where  an  executor  claims  to  take 
the  residuary  estate  in  his  own  right,  in  hostility  to  the  claims 
of  the  next  of  kin.  By  the  English  law  executors  take  benefi- 
cially as  well  as  nominally,  all  the  personal  estate  not  effectually 
disposed  of  by  the  will,  where  there  is  nothing  in  the  will  to 
the  contrary,  but  courts  of  equity  lay  hold  of  any  circumstan- 
ces which  may  rebut  the  presumption  of  such  a  gift  to  the  ex- 
ecutor, and  the  books  are  full  of  cases  where  equity  has  inter- 
posed to  construe  the  will  in  this  respect,  many  of  which  cases 
are  very  analogous  to  the  present  one.  In  Bishop  of  Cloyne 
V.  Young  (2  Ves.  Sr.  91),  the  testator,  after  making  various  lega- 
cies, gave  and  bequeathed  the  remainder  of  his  estate,  real  and 
personal,  without  saying  to  whom.  The  executors  claimed  it  and 
the  next  of  kin  filed  a  bill  to  have  them  declared  trustees  of  the 
residue  for  their  benefit,  and  it  was  so  decreed  by  Lord  Hard- 
wiCKE.  In  Lord  North  v,  Purdon{2  Yes.  Sr.  495),  the  testatrix 
gave  all  her  property  to  M.  L.,  to  be  paid  to  her  at  twenty-one 
or  marriage,  whichever  should  first  happen,  or  in  case  she  died 
before  twenty-one  or  marriage,  then  to  blank,  and  appointed 
the  defendants  executors.  She  died  before  twenty-one,  unmar- 
ried, and  the  plaintiffs  as  next  of  kin  of  the  testatrix  claimed 
that  a  trust  should  bo  declared  in  their  favor,  and  it  was  so  de- 
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creed,  the  master  of  the  rolls  construing  the  will  both  as  to  the 
vesting  of  the  legacy  and  the  intention  that  the  executors  should 
not  take.  NichoUsY.  Crisp  (Ambler,  769),  was  a  case  like  the 
present  one.  The  bequest  of  the  residuary  estate  lapsed  by  the 
death  of  the  residuary  legatee  in  the  life-tiude  of  the  testator, 
and  the  question  was  presented  by  the  next  of  kin  to  the  Court 
of  Chancery,  who  decided  in  favor  of  the  next  of  kin,  Beii- 
net  V.  Batchdor  (3  Bro.  Ch.),  was  a  similar  case  of  a  lapsed 
legacy,  and  the  executors  on  a  bill  filed  against  them  by  the  next 
of  kin  were  decreed  to  hold  as  trustees.  Iloimshy  v.  Finch  (2 
Ves.  Ch.  78),  was  also  a  bill  filed  by  next  of  kin  against  execu- 
tors where  the  residue  was  imbequeathed.  There  was  a  speci- 
fic legacy  to  the  executor,  and  the  court  construed  the  will  as 
evincing  an  intention  that  the  executor  should  not  have  the  resi- 
due, and  decreed  him  trustee  for  the  next  of  kin. 

There  can  be  no  doubt  of  the  jurisdiction  of  a  court  of  equity 
to  entertain  such  an  action.  Where  complete  relief  can  be  ob- 
tained in  the  Surrogate's  Court,  a  couii;  of  equity  may,  in  its 
discretion,  decline,  on  that  ground,  to  entertain  an  action  for  an 
accounting  or  other  relief  against  executors,  but  the  proposition 
that  the  court  has  no  jurisdiction  in  such  a  case  cannot  be  sus- 
tained. The  rule  is  different  in  respect  to  real  estate.  An  heir  at 
law  or  devisee  who  claims  a  mere  legal  estate  in  real  property, 
where  there  is  no  trust,  cannot  come  into  a  court  of  equity  for 
the  mere  purpose  of  obtaining  a  judicial  construction  of  the  pro- 
visions of  the  will  and  thus  determining  the  title  to  the  real 
estate ;  for  the  decision  of  such  legal  questions  belongs  exclu- 
sively to  courts  of  law,  unless  a  court  of  equity  has  obtained 
jurisdiction  of  the  case  for  some  other  purpose.  {Boioers  v. 
Smith,  10  Paige,  193 ;  Post  v.  n(yoer,  33  N.  Y.  602.)  If  the 
court  has  obtained  jurisdiction  for  the  purpose  of  establishing 
the  equitable  right  of  the  next  of  kin  to  the  personal  estate, 
that  carries  with  it  jurisdiction  to  adjust  the  whole  controversy. 
(10  Paige,  200.) 

The  case  of  Ghiprrum  v.  Montgomery  (63  N.  Y.  221)  was 
decided  on  different  grounds.  The  plaintiffs  there  had,  on  their 
own  showing,  no  present  interest  in  the  property,  and  might 
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never  have  any.  There  were  many  other  reasons  for  dismiss- 
ing the  complaint  in  that  action,  and  the  case  was  entirely  dif- 
ferent from  the  present  one. 

As  the  court  below  declined  to  entertain  the  case,  and  has  given 
no  construction  to  the  will,  there  is  no  actual  determination  of 
the  General  Term  on  that  subject  to  be  reviewed.  For  this 
reason  we  do  not  consider  that  branch  of  the  case  properly  be- 
fore us  at  the  present  time,  but  leave  it  to  be  considered  in  the 
first  instance  by  the  Supreme  Court. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur,  except  Milleb,  J.,  absent. 

Judgment  reversed. 


m  aw 

et  al.,  Executors,  etc..  Appellants.  '  t»  ISl 


Where  a  wiU  contains  no  specific  demise  of  the*  testator's  real  estate, 
bat  a  bare  power  of  sale  is  given  to  the  executors  and  the  title  descends 
to  the  heirs  of  the  testator,  subject  to  the  execution  of  the  power,  the 
right  of  possession  follows  the  title  and  the  heirs  are  entitled  at  law  to 
the  Intermediate  rents  and  profits. 

If,  however,  the  power  of  sale  operates  as  an  immediate  conversion  of  the 
land  into  personalty,  accompanied  with  a  gift  of  the  proceeds,  in  equity 
the  intermediate  rents  and  profits  go  with  and  are  deemed  to  be  a  part 
of  the  converted  fund  ;  the  heir  tnay  be  compelled  to  account  therefor  to 
the  executor,  and  the  latter  to  the  beneficiary,  for  so  much  thereof  as  is 
received  by  him,  as  well  as  for  the  proceeds  of  sales. 

Where  the  general  scheme  of  the  will  requires  a  conversion,  the  power  of 
sale,  although  not  in  terms  imperative,  operates  as  a  conversion,  and  this 
will  be  deemed  to  be  immediate,  although  the  donee  of  the  power  is 
vested,  for  the  benefit  of  the  estate,  with  a  discretion  as  to  the  time  of 
sale. 

The  will  of  L.,  after  giving  variojas  legacies,  contained  a  clause  authoriz- 
ing his  executors  to  sell  all  of  his  real  estate,  except  his  homestead  farm, 
at  such  times  and  prices  as  to  them  should  seem  best  for  the  interest  of 
the  estate,  and  after  carrying  out  the  foregoing  provisions  to  invest  the 
balance  of  the  estate  in  their  hiinds  in  bonds  and  mortgages  or  in  State 
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stocks.  One-half  of  such  balance  the  testator  gave  to  his  daughter  h., 
to  be  paid  to  her  when  she  arrived  of  age ;  in  case  of  her  death,  before 
the  testator's  wife,  without  lawful  issue,  the  same  to  be  paid  to  the  wife. 
The  other  half  he  gave  to  his  wife  to  be  paid  to  her  ten  years  after  his  de- 
cease. In  case  of  her  death  before  the  daughter,  said  one-half  to  be  paid 
to  the  daughter.  The  homestead  farm  was  devised  to  the  wife  for  life. 
The  executors  received  the  rents  and  profits  of  the  real  estate.  In  an  action 
for  an  accounting,  held,  that  by  said  clause  there  was  a  conversion  of  the 
testator's  real  estate,  with  the  exception  specified,  into  personalty,  as  of 
the  time  of  his  death,  and  a  gift  of  the  converted  fund  together  with  the 
intermediate  income  to  the  wife  and  daughter  with  cross-remainders; 
and  that  the  rents  and  profits  received  by  the  executors,  and  the  proceeds 
of  sales  were  properly  brought  into  the  accounting. 

The  testator  left  five  farms,  including  the  homestead  farm,  and  several 
houses  and  lots  in  the  village  of  L.  R.  B. ,  one  of  the  executors,  who 
lived  several  miles  from  L.'R.,  at  the  request  of  the  other  executors,  in- 
cluding the  widow,  removed  to  that  village,  took  charge  of  all  the  real  es- 
tate and  continued  in  charge  thereof*  except  two  farms  sold,  working 
upon,  managing  and  improving  it  for  nearly  fifteen  years.  The  gross 
rents  and  profits  were  entered  in  the  executors'  accounts,  and  also 
the  disbursements.  The  will  gave  to  the  executors  $1,000  in  addi- 
tion  to  their  commissions.  The  referee  found  that  the  services  of  B. 
exceeded  in  value  his  commissions  and  the  sum  so  given.  Held,  that  B.  was 
entitled  to  be  allowed  out  of  said  gross  rents  and  profits,  in  the  nature  of 
a  charge  thereon,  a  suitable  compensation  for  his  services  ;  that  the  rule 
prohibiting  an  executor  from  charging  more  than  the  statutory  commis- 
sions for  his  personal  services  fn  the  discharge  of  the  duties  of  his  trust 
did  not  apply,  as  the  sefvices^so  rendered  were  no  part  of  his  executorial 
duties. 

2t  seetM  that  it  is  the  duty  of  trustees  holding  funds  for  investment  to  use  due 
diligence  to  keep  them  invested ;  if  they  have  retained  them  uninvested 
beyond  a  reasonable  time,  six  months  being  usually  allowed,  they  are 
prima  facie  liable  for  interest,  and  the  burden  is  upon  them,  upon  an  ac- 
counting, to  explain  or  justify  the  delay. 

B.  received  a  sum  of  money  on  the  exchange  of  a  house  and  lot  for  a  farm. 
Held,  tliat  in  the  absence  of  evidence  that  the  exchange  was  made  with 
the  knowledge  of  his  co-executor,  H.,  or  that  the  money  ever  came  to  the 
hands  or  under  the  control  of  the  latter,  he  was  not  chargeable  with  the 
sum  so  received. 

The  executors  were  directed  by  the  will  to  set  apart  the  sum  of  $10,000  on 
bond  and  mortgage,  the  income  to  be  expended  for  the  maintenance  of 
the  daughter  during  life ;  it  also  gave  to  the  widow  an  annuity  of  $700, 
the  executors  being  directed  to  invest  sufiicient  to  produce  it.  The  ex- 
ecutors had  not,  at  the  time  of  the  trial,  made  any  investments,  and  had, 
before  that  time,  transferred  to  the  plaintiffs,  who  were  the  widow  and 
daughter,  the  latter  then  being  of  age,  and  who  were  the  only  persons 
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interested,  all  the  real  and  personal  estate  of  the  testator  in  their  hands. 
Plaintiffs  asked  that  the  trasts  be  extinguished.  Heid^  that  the  coart 
had  no  aathoritj  to  permit  the  alienation  or  abrogation  of  sach  a  trust. 

(Argaed  April  5,  1882 ;  decided  Maj  30, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  or- 
der made  the  second  Tuesday  of  June,  1881,  which  affirmed  a 
judgment  entered  upon  the  report  of  a  referee. 

This  action  was  brought  by  plaintiffs,  the  widow  and  only 
child  of  John  H.  Lent,  late  of  Le  Roy,  Genesee  county,  who 
died  June  20,  1863,  against  defendants  as  executors  and  trust- 
ees under  the  will  of  said  deceased,  for  an  accounting,  and  for 
an  extinguishment  of  the  unexecuted  trusts  under  the  will  and 
transfer  to  plaintiffs  of  the  residue  of  the  estate. 

The  material  portions  of  the  will  are  as  follows  : 

"  Item  third,  *  *  *  And  I  also  give,  devise,  and  be- 
queath unto  my  said  wife,  Hattie  E.  Lent,  the  use,  occupation 
and  enjoyment  of  my  homestead  farm  and  premises,  contain- 
ing about  two  hundred  acres  of  land  situate  on  the  north  side 
of  Main  street,  in  Le  Roy,  for  and  during  her  natural  life,  free 
of  rent,  and  at  the  decease  of  my  said  wife,  I  give,  bequeath 
and  devise  my  said  homestead  farm  to  my  said  daughter,  Lucy 
M.,  her  heirs  and  assigns  forever,  in  fee ;  and  in  case  my  said 
daughter,  Lucy  M.,  should  die  before  my  said  wife,  without 
leaving  lawful  issue,  then  I  give  and  devise  my  said  homestead 
farm  to  my  said  wife  absolutely  in  fee,  her  heirs  and  assigns 
forever." 

"  Item  fifth.  I  hereby  will  and  direct  my  said  executors  to 
set  apart  and  invest  the  further  sum  of  ten  thousand  dollars 
($10,000)  out  of  my  personal  property  or  estate,  on  bond  and 
mortgage  on  unincumbered  real  estate,  w.orth  double  that 
amount  on  semi-annual  interest,  the  interest  on  such  sum,  or  so 
n;iuch  thereof  as  may  be  necessary,  I  direct  to  be  expended 
annually  by  my  said  executors  for  the  support,  maintenance 
and  education  of  my  said  daughter,  Lucy  M.,  during  her  minor- 
ity, and  in  case  the  interest  or  income  of  said  sum  shall  be 
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more  than  snflScient  for  the  purpose  above  expressed,  then  I 
direct  that  the  surplus  thereof  shall  be  added  to  and  become 
part  of  the  principal  sum  so  to  be  invested  as  aforesaid ;  and  1 
further  direct  that  on  and  after  my  said  daughter,  Lucy  M., 
shall  attain  the  age  of  twenty-one  years,  the  said  sum  shall  con- 
tinue to  be  invested  by  my  said  executors,  or  the  survivor  of 
them,  as  above  directed,  and  the  interest  thereon  to  be  paid  to 
her  semi-annually  during  her  natural  life  ;  and  in  case  my  said 
daughter  shall  die  before  my  said  wife,  without  leaving  lawful 
issue,  then  I  direct  that  the  said  principal  sum  above  set  apart 
for  her  use  and  benefit  shall  be  paid  to  my  said  wife,  to  have, 
hold  and  use  the  same,  and  to  her  heirs  and  assigns  forever. 

"  Item  sixth,  I  give  and  bequeath  to  my  said  wife,  Hattie  E,, 
an  annuity  of  seven  hundred  dollars,  to  be  paid  to  her  semi- 
annually during  her  natural  life,  and  direct  my  said  executors 
to  set  apart  and  invest  out  of  my  personal  estate  a  sum  suflScient 
to  produce  such  annuity,  to  be  invested  on  bond  and  mortgage 
on  unincumbered  real  estate  at  least  double  the  amount,  and  if 
my  said  daughter  survives  my  said  wife,  then  my  said  daughter, 
Lucy  M.,  is  to  inherit  this  annuity  absolutely,  and  in  that  case 
I  give  and  bequeath  such  annuity  unto  my  said  daughter,  to  be 
paid  and  invested  as  above  directed.^ 

"  Item  eighth.  I  give  to  my  executors,  each,  the  sum  of  one 
thousand  doUars,  over  and  above  fees  for  executmg  this  my 
^vill. 

"  Item  ninth.  I  hereby  authorize  and  empower  ray  said  exec- 
utors, or  the  survivor  of  them,  to  sell  all  of  my  real  estate  and 
convert  the  same  into  money  (except  my  said  homestead  faiin), 
at  such  time  or  times,  and  at  such  prices  as  shall  to  them  seem 
best  for  the  interest  of  my  estate,  and  to  carry  out  any  and  all 
contracts  executed  by  me  ;  and  I  further  direct  my  said  exec- 
utors, after  paying  debts  and  carrying  out  the  provisions  of  my 
will  as  above  directed,  to  invest  all  the  balance  and  remainder 
of  my  estate  remaining  in  their  hands  on  bond  and  mortgage 
on  unincumbered  real  estate,  worth  double  the  amount,  on 
semi-annual  interest,  or  in  State  stocks  of  New  York,  or  both, 
as  to  them  shall  seem  best  for  the  interest  of  my  estate. 
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"  The  one  equal  half  of  such  balance  or  remainder  I  give  and 
bequeath  to  my  said  daughter,  Lucy  M.,  to  be  paid  to  her  on 
her  attaining  twenty-one  years  of  age,  and  to  her  heirs  and 
assigns  forever,  except  in  case  she  shall  die  before  my  said  wife 
without  leaving  lawful  issue,  then  such  balance  or  remainder 
to  be  paid  to  my  said  wife  absolutely.  The  other  one-half  of 
such  balance  or  remainder  I  give  and  bequeath  to  my  said  wife, 
Hattie,  to  be  paid  to  her  at  the  expiration  of  ten  years  after 
my  decease,  her  heirs  and  assigns.  In  case  she  dies  before  my 
said  daughter,  then  the  said  one-half  last  above  mentioned  to 
be  paid  to  my  said  daughter  absolutely. 

"  The  above  provisions  and  bequests  to  my  said  wife  to  be  in 
lieu  of  her  dower  out  of  my  estate. 

"  Hereby  revoking  all  former  wills  or  codicils  by  me  made. 

"  And  I  hereby  constitute  and  appoint  my  wife,  Hattie  R. 
Lent,  E.  Nelson  Bailey  and  Haydeu  U.  Howard,  executrix  and 
executors  and  trustees  of  this  mv  last  will  and  testament. 

"  And  I  do  appoint  my  said  wife  guardian  of  my  said  daugh- 
ter, and  in  case  of  her  decease  before  the  majority  of  my  said 
daughter,  then  I  appoint  Hayden  U.  Howard  her  guardian." 

At  his  death  the  testator  was  the  owner  of  a  large  personal 
estate  and  of  real  estate  consisting  of  five  improved  farms, 
houses  and  other  tenements  in  Le  Roy,  and  some  wild  land  in 
Michigan. 

Lnmediately  after  the  death  of  the  testator  and  before  the 
will  was  proved,  the  two  executors,  Howard  and  Bailey, 
arranged  between  themselves  as  to  the  management  of  the 
estate.  Mr.  Bailey  was  to  take  the  management  and  direct 
control  of  the  real  estate,  and  Mr.  Howard  was  to  take  the 
immediate  control  and  management  of  the  moneys,  credits  and 
securities ;  each,  however,  subsequently  acted  and  participated 
with  the  other  in  the  affairs  of  each  department  of  the  estate. 
This  arrangement  was  communicated  to  Mrs.  Lent,  and  she  ac- 
quiesced in  it.  When  the  will  had  been  proved,  Mr.  Howard 
took  possession  of  the  entire  personal  estate,  except  the  farm 
and  stock  and  chattels  which  were  left  in  the  custody  and  con- 
trol of  Mr.  Bailey,  and  the  property  specifically  bequeathed  to 


174  Lent  et  al.  v.  Howard  et  aL "  [May, 


Statement  of 


Mrs.  Lent  which  was  delivered  to  her ;  and  Mr.  Bailey  as- 
sumed the  control  and  management  of  the  real  estate,  inclnd- 
ing  the  homestead  farm,  and  continued  in  charge  working  the 
farms  and  receiving  the  rents  and  profits  until  March,  1878. 
An  inventory  was  made  but  never  filed ;  no  funds  were  set 
apart  or  invested  as  required  by  items  five  and  six  of  the  wilL 
Two  of  the  farms  were  sold  ;  upon  the  accountings  the  execu- 
tors were  charged  with  the  proceeds  and  for  the  rents  and 
profits  of  the  real  estate. 

The  further  material  facts  appear  in  the  opinion. 

William  F,  Cogs%oell  for  appellants.  The  defendants,  as  execu- 
tors of  the  will  of  Mr.  Lent,  had  not,  and  it  was  legally  impos- 
sible that  they  should  have,  any  interest  in  or  control  of  the 
real  estate  which  he  left,  except  merely  the  power  of  sale. 
Until  the  time  such  power  was  exercised,  the  real  estate  de- 
scended to  the  heir  at  law  of  Mr.  Lent,  subject  to  the  execution 
of  the  power.  {Downing  v.  MarshoM^  22  N.  T.  366,  380 ; 
White  V.  Howard^  46  id.  144 ;  Eetzel  v.  Barber^  69  id.  1 ; 
Crittenden  v,  Fairchild^  41  id.  289.)  The  referee  erred  in 
charging  the  defendants  with  interest  upon  money  in  their 
hands  at  the  end  of  each  year.  {Hartwell  v.  Root^  19  Johns. 
345 ;  Perry  on  Trusts,  §  890 ;  Taylor  v.  Benhwm^  8  How. 
[TJ.  S.]  233,  275.)  He  also  erred  in  charging  each  execu- 
tor not  only  for  all  the  moneys  received  by  himself,  but  also 
for  all  the  moneys  received  by  his  co-executor.  (Redfield  on 
Law  and  Practice  of  Surrogate's  Court  [2d  ed.],  507,  notes  1 
and  2.)  Mrs.  Lent,  as  testamentary  guardian  of  her  daughter 
had  power  to  employ  a  proper  person  to  .take  charge  of  the  real 
estate.  (2  R.  S.  153,  §  20.)  The  services  rendered  by  Bailey 
were  entirely  outside  of  his  duty  as  executor,  and  he  had  a 
right  to  compensation  therefor.  {Lansing  v.  Lansing,  45 
Barb.  182 ;  Morgan  v.  Morgam.^  39  id.  20.) 

George  Bowen  for  appellants.  In  general  wben  a  person  is 
bound  to  do  an  act  the  omission  of  which  would  be  a  culpable 
neglect  of  duty  the  performance  of  it  will  be  presumed.  {Hart- 
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weU  V.  Haot^  19  Johns.  345;  Perry  on  Trusts  [last  ed.],  §  890.) 
The  executors  can  only  be  made  responsible  for  a  sum  greater 
than  they  have  received  in  cases  of  very  supine  negligence  or 
willful  default.  {Taylor  v.  Benham^  5  How.  [U.  S.]  233, 
275.)  A  breach  of  trust  is  never  presumed.  (Perry  on  Trusts, 
§§  353,  611,  680,  citing  4  Johns.  Ch.  45.)  The  trusts  created 
by  the  will  are  not  extinguished,  and  the  trust  property 
has  not  vested  absolutely  in  the  plaintiffs.  (Perry  on  Trusts 
[last  ed.],  §§  853,  849 ;  WiUon  v.  Troup,  2  Cow.  196 ;  Beeaon 
V.  BeesorVj  9  Barr.  279.)  The  ninth  clause  of  the  will  gave  a 
mere  naked  power  of  sale.  {Hetzd  v.  Barber,  69  N.  Y.  1 ;  re- 
versing S.  (7.,  6  Hun,  5,  34 ;  Beed  v.  UnderhiU,  12  Barb.  113  ; 
Crittenden  v,  FairchUd,  41 N.  Y.  289.)  A  donee  of  a  power  to 
sell  takes  no  estate  in  the  land.  (  White  v.  Howard,  46  N". 
Y.  144 ;  affirming  62  Barb.  294  ;  White  v.  Fox,  63  Barb.  157  ; 
affirmed,  52  N.  Y.  630-637 ;  NeweU  v.  NichoU,  76  id.  78-86 ; 
Gourley  v.  Campbell,  66  id.  169;  reversing  S,  C,  6  Hun,  218, 
and  overruling  1  id.  38.)  The  party  entitled  to  the  land  may 
elect  to  take  it.  {Prentice  v.  Janssen,  79  N.  Y.  478.)  A 
naked  power  to  sell  real  estate  may  be  exercised  or  not  by  an 
executor,  and  is  discretionary.  {Taylor  v.  Benham,  6  How. 
233.)  A  testamentary  guardian  has  a  vested  interest  in  the 
estate  of  liis  ward.  He  may  bring  actions  relative  thereto, 
make  avowry  in  his  own  name,  and  make  leases  during  the 
minority  of  the  infant.  {People  v.  Byron,  3  Johns.  Cas.  63- 
56;  K.  S.  [5th  ed.]  243,  §§1,  2;  Haggarty  v.  Haggarty,  9 
Hun,  175.)  Until  the  farms  could  be  sold  it  was  the  duty  of 
the  executors  and  trustees  (and  of  Mrs.  Lent  with  the  rest)  to 
have  them  worked,  and  to  keep  them  in  repair,  and  in  a  sale- 
able condition.  {Lansing  v.  Lansing,  45  Barb.  182  ;  Collier 
V.  Munn,  41  N.  Y.  143  ;  In  re  Schell,  53  id.  263,  266.)  The 
services  of  Bailey  are  an  equitable  set-off  on  this  accounting. 
{Morton  v.  Ludlow,  5  Paige,  619  ;  Davis  v.  Stover,  68  N".  Y. 
473 ;  Smith  v.  Fox,  48  id.  674 ;  Smith  v.  Felton,  43  id.  419.) 
Technical  objections,  which  would  be  valid  at  law,  will  not 
avail  to  defeat  an  equitable  set-off.  (43  N.  Y.  419 ;  Lindsey 
V.  Jackson,  2  Paige,         ;  Scherm^rhom  v.  Anderson,  2  Barb. 
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584 ;  Pignolet  v.  Geer^  1  Robt.  626 ;  Brigga  v.  Brigga^  20 
Barb.  477 ;  Newell  v.  Salmon,  22  id .  647 ;  Ddbson  v.  Pearce, 
12  N.  Y.  156-165.)  K  the  creditor  by  means  of  a  lien  or 
other  lawful  means  can  pay  himself  without  resorting  to  an 
action  against  the  person  of  the  debtor  he  may  lawfully  do  so. 
{Courtenay  v.  Williams,  25  Eng.  Ch.  [3  Hare]  539,  551,  652; 
Spears  v.  Ha/rUey,  3  Esp.  81.) 

M.  n*  Peck  for  respondents.  Defendants'  answer  did  not 
set  forth  a  counter-claim  requiring  a  reply,  and  was  not  there- 
fore admitted  for  want  of  a  reply.  {GooJc  v.  Jenkins,  79  N.  T. 
575 ;  Bates  v.  Rosehrams,  37  id.  409  ;  Eq.  Ins.  Co.  v.  Guyler, 
75  id.  511 ;  Von  Sachs  v.  Kretz,  72  id.  548.)  Upon  the  facts 
found  defendants  were  properly  charged  with  interest  upon 
the  moneys  remaining  from  year  to  year  uninvested  in  their 
hands.     {King  v.  TalhoU,  40  N.  Y.  76.) 

Andrews,  Ch.  J.  We  are  of  opinion,  that  the  executors 
were  properly  held  to  account  for  the  rents  and  profits  of  the 
real  estate  received  by  them,  and  for  the  proceeds  of  sales  of 
real  estate  made  under  the  power  confeiTed  by  the  will. 

It  is  undoubtedly  true,  that  the  executors  did  not  take  a 
legal  estate  in  the  lands  of  the  testator.  They  were  vested  simply 
with  a  power  of  sale,  and  there  being  no  specific  devise  of  the 
lands,  the  title  descended  to  the  heirs  of  the  testator,  subject  to 
the  execution  of  the  power  (1  li  S.  722,  §  56),  and  the  right 
of  possession  followed  the  legal  title.  But  while  at  law  the 
rents  and  profits  of  land  are  incident  to  the  possessory  right  and 
belong  to  the  holder  of  the  legal  title,  tliey  may  in  equity  be- 
long to  another.  Where  by  a  will  a  bare  power  of  sale  is 
given  to  executors,  and  the  lands  meanwhile  descend  to  the 
heir,  the  latter  is  at  law  entitled  to  the  intermediate  rents  and 
profits,  but  if  the  power  of  sale  operates  as  an  immediate  con- 
version of  the  land  into  personalty,  accompanied  with  a  gift  of 
the  proceeds,  then  in  equity  the  intermediate  rents  and  profits, 
go  with,  and  are  deemed  to  be  a  part  of  the  converted  fund, 
and  the  heir  may  be  compelled  to  account  therefor  to  the  execu- 
tor.   {Stagg  v.  Jackson,  IN.  Y.  206 ;  Moncrief  v.  Boss,  50 
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id.  431 ;  Lancaster  v.  Thornton^  2  Burr.  1 028 ;  Yates  v. 
Campton^  2  P.  Wms.  308 ;  Ram  on  Assets,  83.)  In  Moncrief 
V.  Moss  the  action  was  by  the  heir  against  the  executor  to  com- 
pel the  latter  to  account  for  intermediate  rents  of  real  estate 
descended  to  the  heir,  subject  to  an  immediate  and  imperative 
power  of  sale  in  the  executor,  and  the  relief  was  denied  on  the 
ground  that  the  rents  were  assets  in  the  hands  of  the  executor. 
It  appeared  in  that  case  that  the  executor  had  received  the 
rents  of  the  real  estate,  bat  under  what  circumstances  the  case 
does  not  disclose.  The  remedy  of  an  executor  to  recover  the 
intermediate  rents  and  profits  of  land  descended  to  the  heir  sub- 
ject to  an  immediate  and  imperative  power  of  sale  and  a  gift  of 
the  proceeds  to  other  persons,  would  seem  to  be  in  equity 
only.  The  legal  possession  of  the  land  is  in  the  heir,  and  not 
in  the  executor,  and  the  latter  cannot  at  law,  recover  posses- 
sion, or  exclude  the  heir  therefrom.  The  heir  may  be  com- 
pelled to  account,  and  other  equitable  remedies  may  doubtless 
be  resorted  to  by  the  executor  to  prevent  spoliation,  in  the 
nature  of  waste,  to  the  injury  of  the  legatees  of  the  proceeds. 
We  think  there  was  by  the  ninth  section  of  the  will  in  ques- 
tion, a  conversion  of  the  testator's  real  estate  (except  the  home- 
stead farm,)  into  personalty  as  of  the  time  of  his  death,  and 
a  gift  of  the  converted  fund,  together  with  the  intermediate 
income,  to  the  testator's  wife  and  daughter,  with  cross  remain- 
ders. It  is  true  that  the  power  of  sale  is  not  in  terms  impera- 
tive. The  words  are  those  conferring  authority,  and  not  words 
of  command  or  absolute  direction.  But  it  is  clear  that  a  con- 
version was  necessary  to  accomplish  the  purpose  and  intention 
of  the  testator  in  the  disposition  of  the  proceeds,  and  when  the 
general  scheme  of  the  will  requires  a  conversion,  the  power  of 
sale  operates  as  a  conversion,  although  not  in  terms  imperative. 
{Dodge  v.  Pond^  23  N.  Y.  69.)  The  conversion  also  will  be 
deemed  to  be  immediate,  although  the  donee  of  the  power  is 
vested,  for  the  benefit  of  the  estate,  with  a  discretion  as  to  the 
time  of  sale.  {Stagg  v.  Jackson^  supra  ;  Bobmson  v.  Bdbin- 
son,  19  Beav.  494.)  We  are  therefore  of  opinion,  that  the 
rents  and  profits  of  the  real  estate  received  by  the  executorSi 
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and  the  proceeds  of  sales,  were  properly  brought  into  the  ac- 
coanting. 

But  a  serious  question  arises,  which  is  not  free  from  difficulty, 
in  respect  to  the  claim  of  the  defendant,  Bailey,  to  an  allowance 
for  services  in  taking  charge  of,  and  managing  the  farms  and 
real  estate  of  the  testator,  after  his  death.  The  testator  left 
five  farms  (including  his  homestead  farm),  all  but  one  of  which, 
were  in  the  county  of  Genesee,  and^  also  several  houses  and 
lots  in  the  village  of  Le  Roy,  in  that  county.  The  defendant 
Bailey,  was  the  brother  of  the  testator's  wife,  and  the  defendant 
Howard,  her  brother-in-law.  Howard  was  a  banker  living  at 
Batavia ;  and  Bailey  was  a  farmer  and  miller,  living  several 
miles  from  Le  Hoy.  After  the  testator's  death,  he  changed  his 
residence,  removed  to  Le  Roy,  and  took  charge  of  all  the  real 
estate  belonging  to  the  testator  at  the  time  of  his  death,  includ- 
ing the  homestead  farm,  which  was  devised  to  the  testator's 
wife  for  life.  He  continued  in  charge  of  the  real  estate 
(except  two  farms,  sold,)  working  upon,  managing  and  improving 
it,  and  receiving  the  rents  and  income  until  March,  1878,  a  pe- 
riod of  nearly  fifteen  years,  and  the  services  performed  by  him, 
as  the  referee  found,  exceeded  in  value  his  eomnussions  as  exe- 
cutor, and  the  legacy  of  one  thousand  dollars  given  him  by 
the  will.  The  defendant  Bailey,  took  charge  of  the  real  estate 
at  the  request  of  the  other  executors,  including  Mrs.  Lent, 
and  the  homestead  farm  was  managed  by  him  in  the 
same  way  as  the  other  real  estate.  It  is  clear  that  the  execu- 
tors supposed  that  the  management  and  control  of  the  real 
estate  devolved  upon  them  as  such.  The  gross  rents  and  in- 
come were  entered  in  the  executor's  accounts,  as  were  also  the 
disbursements  for  taxes,  repairs,  labor,  seed,  etc.  The  general 
rule  is  well  settled,  that  the  commissions  allowed  by  statute 
to  executors  measure  the  compensation  to  which  they  are 
entitled  for  their  services  in  the  execution  of  the  trust. 
An  executor,  or  trustee,  empowered  to  manage  an  estate, 
may  employ  a  clerk  or  agent,  and  charge  the  estate  with 
the  expense,  when  from  the  peculiar  nature  and  situation  of 
the  property,  the  services  of  a  clerk  or  agent  are  necessary,  and 
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he  will  be  allowed  expenses  of  keeping  up  the  estate,  and  for 
taxes,  repairs,  etc.  But  executors  cannot  employ  one  of  their 
number  as  clerk  and  allow  him  a  salary,  nor  will  an  executor 
be  allowed  compensation  for  his  own  services  as  attorney  in 
the  affairs  of  the  estate.  (  Yanderheyden  v,  Yamderheyden^  2 
Paige,  287;  amcK  v.  Eckfard,  8  id.  412  ;  Collier  v.  Munn, 
41  K  Y.  143 ;  Perry  on  Trusts,  §  913.)  The  principle  is, 
that  for  the  personal  services  of  an  executor  or  trustee 
in  the  discharge  of  executorial  duties,  or  those  which  pertain 
to  his  trust,  the  commissions  allowed  by  law  are  deemed 
to  be  a  full  equivalent.  We  are  not  disposed  to  impair  the 
force  of  this  salutary  rule,  although  in  some  cases  the 
statutory  compensation  may  be  quite  inadequate.  But  we 
think  the  rule  does  not  fully  or  justly  apply  to  the  claim  of 
the  defendant  Bailey,  to  be  allowed  out  of  the  gross  rents  and 
profits  of  the  real  estate  a  suitable  compensation  for  his  services 
in  the  nature  of  a  charge  thereon,  for  his  labor  expended  in 
producing  them.  It  was  no  part  of  his  executorial  duty  to 
spend  his  time  and  labor  in  conducting  the  business  of  carry- 
ing on  the  farms.  Clearly,  there  can  be  no  ground  for  claim- 
ing that  he  owed  any  duty  whatever  in  respect  to  the  home- 
stead farm ;  but  as  has  been  said,  this  farm  was  managed  in  the 
same  way  as  the  rest.  The  executors  were  not  entitled  to  the 
possession  of  the  testator's  real  estate.  The  control  and  man- 
agement was  apparently  surrendered  to  Bailey  by  the  consent 
of  all  the  parties  in  interest.  In  accounting,  the  executors 
should  be  charged  with  the  net  income  and  profits,  and  we 
think  a  reasonable  compensation  to  Bailey  for  his  services  and 
labor  is  a  proper  element  to  be  considered  in  ascertaining  them. 
This  conclusion  renders  a  reversal  of  the  judgment  necessary. 
There  is  another  important  question  in  respect  to  the  inter- 
est charged  against  the  executors  on  uninvested  balances  in 
their  hands  from  time  to  time.  The  referee  charged  them 
with  interest  on  such  balances,  at  the  rate  of  six  per  cent,  per 
annunl,  amounting  in  the  aggregate  to  about  $20,000.  The 
account  rendered  seems  to  show  that  the  estate  earned  an  aver- 
age of  more  than  five  and  one-half  per  cent,  per  year,  from  the 
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death  of  the  testator,  np  to  the  time  of  the  accounting.  There 
is  no  affirmative  evidence  that  the  execntors  negligently  kept 
the  fmid  nninvested,  and  there  is  some  evidence  that  they  made 
efforts  to  keep  it  at  interest.  They  were  directed  by  the  will 
to  invest  the  f ands  of  the  estate,  on  bond  and  mortgage,  or  in 
State  stocks,  of  the  State  of  New  York.  It  is  the  duty  of 
trostees,  goardians,  etc.,  holding  funds  for  investment,  to  use 
due  diligence  to  keep  them  invested.  {DePeyater  v.  Clark- 
Sony  3  Wend.  77.)  Some  time  usually  elapses  before  investments 
can  be  made,  and  in  charging  a  trustee  with  interest,  six 
months  from  the  time  the  money  was  received,  is  usually 
allowed  as  a  reasonable  time.  {Dunseomh  v.  Dwnscomh^  1 
Johns.  Ch.  508.)  After  a  reasonable  time,  trustees  are  prima 
fade  liable  for  interest,  and  if  they  have  retained  money  unin- 
vested beyond  such  reasonable  time,  the  burden  is  on  them,  on 
an  accounting,  to  explain  or  justify  it.  If  the  executors  in 
this  case  negligently  omitted  to  make  investments,  or  kept 
the  fund  idle  for  personal  reasons,  or  if  on  the  account- 
ing, they  render  no  explanation  of  the  delay,  interest  may 
properly  be  charged  against  them,  computed  upon  the  prin- 
ciple adopted  by  the  referee.  {King  v.  Talbot^  40  N.  Y. 
76.)  The  facts  bearing  upon  the  liability  of  the  defendants, 
either  jointly  or  severally,  for  interest  on  uninvested  funds, 
may  upon  a  new  trial  be  more  fully  developed,  and  the  fur- 
ther consideration  of  the  question  at  this  time  is  unnecessary. 

There  does  not  seem  to  be  any  ground  for  charging  the  defend- 
ant Howard  with  the  sum  of  $7S6.60,  received  by  the  de- 
fendant Bailey  on  the  exchange  of  the  house  and  lot  for  tlie 
Kellogg  farm.  We  find  no  evidence  that  the  defendant  How- 
ard, had  any  knowledge  of  the  transaction,  or  that  the  money 
ever  came  to  his  hands  or  jmder  his  control.  There  are  some 
other  items  charged  in  the  account  to  which  objection  is  taken. 
The  errors  in  respect  to  them,  if  they  exist,  are  obvious,  and 
can  be  corrected  on  a  rehearing. 

The  executors  excepted  to  that  part  of  the  judgment,  which 
adjudges  the  determination  and  extinguishment  of  the  unexe* 
cuted  trusts,  directed  by  the  fifth  and  sixth  articles  of  the  will. 
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By  the  fifth  article,  the  executors  are  directed  to  set  apart  and 
invest  $10,000,  on  bond  and  mortgage,  for  the  maintenance  of  the 
testator's  daughter  during  her  minority,  and  to  pay  the  income  to 
her  thereafter,  during  her  life,  and  in  case  of  her  death  before 
the  death  of  his  wife,  to  pay  the  principal  sum  to  her.  By  the 
sixth  article,  the  testator  gives  to  his  wife  an  annuity  of  $700, 
and  directs  his  executors  to  invest  on  bond  and  mortgage,  a  sum 
sufficient  to  produce  the  annuity,  and  in  case  his  daughter  sur- 
vives his  wife,  to  pay  over  the  same  to  her.  The  executors 
have  never  made  any  investment  on  the  trusts  directed  by  these 
sections  of  the  will,  and  prior  to  the  trial  of  this  action,  they 
transferred  to  the  plaintiffs,  all  the  real  and  personal  estate  of 
the  testator  in  their  hands.  The  testator's  daughter,  became  of 
age  in  1878,  and  the  plaintifib,  who  are  the  only  persons  inter- 
ested, unite  in  asking  that  the  trusts  be  extinguished.  There 
are  authorities  which  hold  that  it  is  in  the  power  of  a  court  of 
equity  to  decree  the  determination  of  unexecuted  trusts  of  this 
nature,  where  the  parties  beneficially  interested,  unite  in  the 
application  {Smith  v.  Harrington^  4  Allen,  666 ;  Perry  on 
Trusts,  §  920,  and  cases  cited.)  Whatever  view  may  be  taken 
of  the  general  jurisdiction  of  coarts  of  equity,  in  the  absence 
of  any  statutory  or  legislative  policy,  to  abrogate  continuing 
trusts,  created  for  the  purpose  of  providing  a  sure  support  for 
the  vddow  or  children  of  a  testator,  or  other  beneficiary,  the  in- 
destructibility of  such  trusts  here,  by  judicial  decree,  results, 
we  think,  from  the  inalienable  character  impressed  upon  them 
by  statute.  The  beneficiaries,  of  trusts  for  the  receipt  of  the 
rents  and  profits  of  land,  are  prohibited  from  assigning  or  dis- 
posing of  their  interest  (1  R.  S.  729,  §  63),  and  this  provision 
is  held  to  apply,  by  force  of  other  sections  of  the  statute,  to 
the  interest  of  beneficiaries  in  similar  trusts  of  personalty. 
{OraffY.  JSonnetty  31  N.Y.  9.)  This  legislative  policy,  cannot 
we  think  be  defeated  by  the  action  of  the  court  permitting  such 
alienation,  or  abrogating  the  trust.  (See  Douglas  v.  Cruger^  80 
N.  Y.  15.)  The  provision  in  the  judgment  in  this  case,  abro- 
gating the  trust  in  question,  was  therefore  unauthorized. 
Whether  any  practical  difficulty  now  exists  in  the  way  of  giving 
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effect  to  the  will  of  the  testator,  need  not  now  be  considered. 
It  is  sufficient  to  say  that  the  principle  that  the  courts  may  de- 
stroy trusts  for  support  and  maintenance,  is  sanctioned  by  the 
judgment  in  this  case,  and  the  judgment  is  also  for  this  reason 
erroneous. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Tbaoy,  J.,  absent. 

Judgment  reversed. 


89    18*3 

1  I  "7      W^^ 

rsS^isz    John  F.  Briogs  etal.,  Respondents,  v.  The  Central  National 

'^^    ^  Bank  of  the  Ctty  of  New  York,  Appellant. 

89        182  '  ^     ^^ 

1*^2  1^^  Defendant  received  from  plaintiffs,  for  coUection,  a  check  drawn  upon  a 

^  -'     bank  in  New  Jersey,  and  sent  it  by  mail  to  the  drawee,  which  was  and 

had  been  for  fifteen  years  its  collecting  agent  in  New  Jersey,  under  an 
arrangement  that  all  collections  made  by  it  for  defendant  should  be 
.  credited  to  the  latter  in  a  collection  account  which  was  settled  onoe  a 
week.  Said  drawee,  upon  receipt,  charged  the  check  to  the  drawer  and 
credited  defendant  with  the  amount  in  said  account,  and  the  next  day 
suspended  payment.  In  an  action  to  recover  the  amount  of  the  check, 
held,  that  the  drawee,  under  said  arrangement,  had  the  right  to  dis- 
charge the  drawer  and  substitute  itself  as  debtor,  which  it  did  ;  and  that 
defendant  must  be  regarded  as  having  accepted  the  responsibility  of  the 
drawee,  upon  its  credit  in  the  collection  account,  as  payment  of  the 
check,  and  was  consequently  liable  therefor. 
Indig  v.  National  OUy  Bank  (80  N.  T.  100),  distinguished. 

(Argued  March  15, 1882 ;  decided  May  30,  1882.) 

Appeal  from  judgment  of  the  Court  of  Common  Pleas  in 
and  for  the  city  and  county  of  New  York,  entered  upon  an 
order  made  April  4,  1881,  which  affirmed  a  judgment  in  favor 
of  plaintiffs,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  the  amount  of  a  check 
drawn  on  the  First  National  Bank  of  Newark,  and  delivered 
by  plaintiffs  to  defendant  for  collection.  The  drawee  was  and 
had  been  for  fifteen  years  the  collecting  agent  for  defendant 
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in  Kew  Jersey  under  an  agreement  that  all  collections  made 
sfaonld  be  credited  to  defendant  in  a  collection  account,  which 
was  settled  every  Tuesday. 

Defendant  forwarded  the  check  to  the  drawee  by  mail ;  it 
was  received  June  10,  1880,  and  was  charged  to  the  drawer, 
who  was  a  customer,  and  credited  to  defendant  in  said  collec- 
tion account.  The  next  day  the  drawee  suspended  payment 
and  went  into  the  hands  of  a  receiver. 

Geo.  A.  Strong  for  appellant.  The  Newark  bank  could  not, 
either  in  fact  or  in  law,  be  defendant's  agent  in  reference 
to  the  Haines  chock.  {People  v.  Merchants*  Bk.^  78  N.  Y. 
269 ;  Indig  v.  Oity  Bcmk^  80  id.  100,  106,  106.)  A  man  can- 
not act  as  agent  for  another  in  a  transaction  with  himself. 
{Clajlm  V.  Farmer^  Bk.^  25  N.  Y.  293 ;  BenUey  v.  Column 
hia  Ins.  Co.^  17  id.  423 ;  Hardy  v.  Metropolita/n^  etc.y  Co.,  L. 
R.,  7  Ch.  App.  427.)  Although  a  corporation  acts  by  many 
different  agents,  it  is  considered  as  one  individual  as  to 
third  persons.  {Fai/rohild  v.  Ogdenshurgh^  eto.j  B.  B.  Co.,  15 
N.  Y.  337.)  Nothing  will  sustain  an  action  for  money  had  and 
received  but  proof  of  money  actually  received  by  defendant, 
either  in  person  or  by  an  agent.  {Jf'at.  Trust  Co.  v.  Oleason, 
77  N.  Y.  400 ;  PeopU  v.  MerohomW  Bk.,  78  id.  269,  273.) 
This  ease  is  to  be  decided  under  the  law  of  agency,  or  of  bail- 
ment, and  not  under  the  law  of  debtor  and  creditor.  (77  N.  Y. 
327 ;  LeacKs  Case,  52  id.  350,  353 ;  1  Parsons  on  Con- 
tracts [3d  ed.],  187;  Shipsey  v.  Bowery  Bank^  59  N. 
Y.  485.)  Under  the  law  of  agency  or  bailment,  defend- 
ant is  not  liable  on  the  facts  shown  for  the  loss  caused  by  the 
insolvency  of  the  Newark  Bank.  {In  re  Pa/rsons,  Ambler, 
218 ;  Knight  v.  Lord  Plymouth,  3  Atk.  480  ;  Ada/ms  v. 
GlaoBton,  6  Ves.  Jr.  225;  Bacon  v.  Bacon,  5  id.  331; 
Zeverick  v.  Meigs,  1  Cow.  645  ;  Heuba^h  v.  Roth&r,  2  Duer, 
227.)  There  ^as  no  evidence  showing  the  slightest  default, 
negligence,  or  other  misconduct  on  defendant's  part.  {Shipsey 
V.  Bowery  Bk.,  59  N.  Y.  490 ;  Indig  v.  City  Bk.,  80  id. 
103.)    It  was  error  to  direct  a  verdict  for  the  full  amount  of 
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tlie  Haines  check.  Id  no  event  could  more  than  nominal  dam- 
ages be  recovered.  {First  Nat.  Bk.  v.  Fourth  Nat.  Bk.j  77 
N.  T.  329;  Burkhalter  v.  Second  Nat.  Bk.^  42  id.  538; 
Turner  v.  Bank  of  Foo^  Zake^  4  Abb.  Ct.  of  App.  Dec. 
434.) 

A.  BlwmensUel  for  respondents.  The  First  National  Bank 
of  Newark  being  the  collecting  agent  of  the  defendant, 
and  authorized  to  collect  this  check,  payment  to  it  was  a  pay 
ment  to  the  defendant,  the  principal.  {Fa/verie  v.  Bennetty  11 
East,  36  ;  Menard  v.  Turner^  42  Ala.  117.)  The  transaction 
amounted  to  a  payment.  {Bodenham  v.  Purchas^  2  B.  &  Aid. 
47;  BoUon  v.  Richard,  6  Term  R.  139 ;  Eyles  v.  EUia,  4  Bmg. 
112 ;  2  Wait's  L.  and  Pr.  1064;  Wait's  Actions  and  Defenses, 
381 ;  First  Nat.  Bk.  of  Jersey  City  v.  Leach,  52  N.  Y.  352.)  The 
failure  of  the  agent  to  pay  over  is  chargeable  to  the  defendant 
and  not  the  plaintiffs.  {Allen  v.  Merchs.  Bk.,  22  Wend.  115  ; 
Cobhe  Y.  Clark,  Seld.  Notes  of  Cases,  11.)  By  charging  the 
maker  of  the  check  with  the  amount  and  crediting  the  Central 
National  Bank  therewith,  the  First  National  Bank  became  the 
debtor  to  the  Central  National,  and  that  could  only  occur  on  the 
theory  that  the  transaction  amounted  to  a  payment.  {Com.  Bk. 
ofPenn,  v.  Union  Bk.,  11  N.  T.  214.)  The  defendant  and  not 
the  First  National  Bank  of  Newark  was  the  agent  of  the  plaint- 
iffs. There  is  no  privity  of  contract  between  the  latter  bank 
and  the  plaintiffs,  and  they  could  not  maintain  any  action  against 
the  Newark  bank  for  this  check,  nor  have  they  any  claim 
against  its  receiver.  {Com.  Bk.  v.  Union  Bk.,  11  N.  T.  211 ; 
Montgomery  Bk.  v.  Albamy  City  Bk.,  3  Seld.  469.)  As  be- 
tween the  two,  the  defendant  became  the  creditor  of  the  First 
National  Bank  of  Newark,  upon  the  credit  being  given  by  the 
latter  to  the  former  of  the  amount  of  the  check,  and  the  maker 
of  the  check  was  discharged  and  received  back  the  voucher. 
{Com.  Bk.  V.  Union  Bk.,  11  N.  Y.  211 ) 

Rapallo,  J.    In  the  case  of  Indig  v.  National  City  Bwnk, 
80  N.  Y.  100,  it  was  decided  that  where  a  bank  receives  from 
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one  of  its  customers,  for  collection,  a  check  or  draft  drawn  upon 
another  bank  at  a  distant  place,  and  for  the  purpose  of  collect- 
ing the  paper,  sends  it  by  mail  to  the  bank  upon  which  it  is 
drawn,  with  a  request  to  remit  the  amount,  the  collecting  bank, 
by  so  sending  the  paper  to  the  drawee  directly  for  payment, 
does  not  constitute  the  drawee  its  agent  to  receive  the  proceeds, 
and  consequently  does  not  become  guarantor  of  the  solvency  of 
the  drawee ;  and  that  in  such  a  case,  though  the  drawee  has 
funds  of  the  drawer  of  the  paper,  and  charges  it  to  his  account 
as  paid,  but  fails  to  pay  ovei*  to  the  collecting  bank,  the  latter 
is  not  responsible  to  its  customer  for  the  amount,  unless  there 
has  been  some  negligence.  The  point  of  the  decision  is  that 
the  mere  act  of  presenting  the  paper  for  payment  by  mail,  in- 
stead of  employing  a  messenger  to  present  it,  does  not  con- 
stitute the  drawee  agent  of  the  sender  to  receive  or  hold  the 
proceeds. 

That  case  is  sought  to  be  applied  to  the  present  one,  but  the 
distinction  between  the  cases  is  obvious.  The  plaintiffs  here,  for 
the  purpose  of  establishing  the  agency  of  the  drawee  for  the  de- 
fendant (the  collecting  bank),  do  not  rely  upon  the  mere  fact  that 
the  defendant  sent  the  paper  for  payment  directly  to  the  drawee, 
but  upon  proof  given  at  the  trial  that  the  drawee  was,  and  had 
been  for  fifteen  years  back,  the  collecting  agent  of  the  defendant, 
under  an  arrangement  that  all  collections  made  by  the  drawee 
for  the  defendant  should  be  credited  to  it  in  a  collection  account, 
which  was  settled  once  a  week,  viz.:  eveiy  Tuesday.  That 
the  collections  made  under  this  arrangement  embraced  com- 
mercial paper  drawn  on  all  banks  and  individuals  in  the  State  of 
New  Jersey,  including,  therefore,  paper  drawn  upon  the 
agent  itself.  That  the  check  in  question  was  charged  up  to 
the  account  of  the  agent,  and  credited  by  it  to  the  defendant, 
in  this  collection  account,  and  under  the  arrangement  the 
defendant  had  no  right  to  call  upon  the  agent  for  a  settle- 
ment of  this  account  until  the  Tuesday  following.  There 
can  be  no  doubt  that  the  drawee  of  the  check  had  the  right 
under  this  arrangement  to  discharge  the  drawer,  and  substitute 
itself  as  debtor  to  the  defendant  for  the  amount,  and  that  it 
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did  so,  and  that  the  defendant  must  be  regarded  as  having  ac- 
cepted the  responsibility  of  the  drawee,  upon  its  credit  in  the 
collection  account,  as  payment  of  the  check. 

Under  these  circumstances  the  liability  of  the  defendant  to 
the  plaintiff  for  the  amount,  as  for  a  collection  effected,  is  be- 
yond question. 

The  judgment  should  be  affirmed. 

All  concur  except  Tbacy,  J.,  absent. 

Judgment  affirmed. 


IsAAo  B.  Ellsworth  et  al.,  Respondents,  v.  The  ^tna  Iksub- 

ANCE  Company,  Appellant, 

Two  policies  of  fire  insaranoe  contained  a  condition  that  the  company 
would  not  be  liable  '*  for  anj  loss  or  damage  occasioned  by  neglect  to  use 
all  possible  efforts  to  save  and  preserve  the  property."  The  complaint, 
in  an  action  apon  the  policies,  after  setting  out  a  loss,  averred  that  it  was 
not  occasioned  by  "  neglect  to  use  all  possible  efforts  by  the  plaintiff's  to 
save  and  preserve  the  property."  The  answer  put  this  allegation  in 
issue.  On  the  trial,  evidence  having  been  given  tending  to  show  a 
breach  of  the  condition,  the  court  was  requested  by  defendant's  counsel 
to  charge  substantially  in  the  words  of  the  condition  ;  this  was  denied. 
Held  error ;  as  although  the  condition  had  not  been  set  .up  as  a  defense, 
issue  as  to  its  breach  had  been  tendered  in  the  complaint ;  also  the  ques- 
tion was  one  which  affected  the  amount  of  damages. 

(Argued  March  23, 1882  ;  decided  May  80, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  which  affirmed 
a  judgment  in  favor  of  plaintiffs,  entered  upon  a  verdict. 

This  action  was  brought  upon  two  policies  of  insurance 
issued  by  defendant  to  the  firm  of  Ellsworth  &  Son,  upon  a 
stock  of  goods. 

The  material  facts  are  stated  in  the  opinion. 

D.  N.  Lockwood  for  appellant.  The  non-compliance  of  the 
insured  with  a  material  condition  contained  in  the  policy  is  a 
good  defense  to  the  insurer,  and  the  plaintiff  is  charged  with 
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the  burden  of  proving  all  matters  that  stand  as  a  condition  pre- 
cedent to  his  recovery.  {McZoom  v.  Com.  Ins.  Co.,  100  Mass. 
472 ;  98  id.  390  ;  Zobier  v.  Norwich  Ins.  Co.,  11  Allen  [Mass.], 
336 ;  Bradhurst  v.  Columbia  Ins.  Co.,  9  Johns.  18 ;  Heddon 
V.  Eagle  Ins.  Co.,  10  Gray,  131.)  The  rule  is  the  same  whether 
the  condition  is  promissory,  or  relates  to  things  past,  present  or 
future.  It  also  applies  to  exceptions  and  conditions  in  the 
policy.  { Wilson  v.  Hampden  F.  Ins.  Co.,  4  R.  I.  139; 
Merchs.  Ins.  Co.  v.  Wilson,  2  Md.  217 ;  Rogers  v.  Trader^ 
Ins.  Co.,  6  Paige's  Ch.  583  ;  Wheaton  v.  Albany  City  Ins.  Co., 
109  Mass.  24;  107  id.  140;  21  Wend.  600.)  When  fire  occurs, 
the  assured  is  bound  to  do  all  in  his  power  to  save  the  property. 
(Wood  on  Ins.,  §  466;  Amould  on  Marine  Ins.  836  ;  Mitchell 
V,  Edie,  1  Term  E.  609.) 

Joel  L.  Walker  for  respondent. 

Rapallo,  J.  Each  of  the  policies  upon  which  this  action 
is  brought  contains  a  condition  that  the  company  shall  not  be 
liable  "  for  any  loss  or  damage  occasioned  by  neglect  to  use  all 
possible  efforts  to  save  and  preserve  the  property  when  on  fire 
or  exposed  thereto,  or  after  a  fire." 

The  complaint,  after  setting  out  the  loss  by  fire  of  the 
goods  and  furniture  insured,  avers  that  said  loss  was  not  occa- 
sioned by  "  neglect  to  use  all  possible  efforts  by  the  plaintiffs 
to  save  and  preserve  the  property  when  exposed  to  fire." 

The  answer  contains  general  denials  sufficient  to  put  this  al- 
legation in  issue. 

On  the  trial  evidence  was  given  touching  the  circumstances 
attending  the  fire,  from  which  it  appeared,  as  stated  in  the  case, 
that  the  plaintiff  Isaac,  with  his  wife,  and  his  son  the  plaintiff 
Frank,  lived  on  the  floor  over  the  store  which  contained  the 
insured  goods.  That  at  about  one  or  two  o'clock  in  the  morn- 
ing, Isaac,  hearing  the  dog  in  the  store  bark,  got  up  and  went 
down  into  the  store,  unlocked  and  opened  the  front  door,  and  let 
the  dog  out,  then  shut  and  locked  the  door,  and  hung  up  the 
key,  ^d  went  to  bed,  leaving  the  kerosene  lamp  burning  in 
the  store.    He  afterward  heard  the  dog  bark,  and  got  up  again. 
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He  then  percelived  smoke,  alarmed  his  wife  and  again  went  down 
into  the  store,  and  found  fire  blazing  up  from  behind  the  counter 
where  the  lamp  hung.  He  then  unlocked  the  front  door,  and 
threw  out  two  boxes  of  shoes,  and  then  turned  to  go  up  stairs, 
and  met  his  son  Frank  and  his  wife  at  the  foot  of  the  stairs 
and  told  them  to  go  back  and  save  wliat  they  could  up  stairs, 
and  they  all  went  back  and  commenced  picking  up  and  throwing 
things  out  of  the  window.  No  eflEort  appears  to  have  been  made 
to  throw  out  any  more  goods  from  the  store,  and  it  is  to  be  in- 
ferred from  the  evidence,  that  Isaac,  before  returning  up  stairs, 
must  have  relocked  the  front  door  of  the  store,  for  he  says  he 
heard  people  pounding  at  it,  trying  to  open  it,  but  they  could  not 
and  they  called  to  him  to  throw  down  the  key,  and  he  told  them 
he  had  not  got  it,  and  they  got  a  timber  and  broke  in  the  door. 
No  eicplanation  is  given  of  the  re-locking  of  the  store  door,  or 
the  loss  of  the  key,  or  of  the  omission  to  continue  to  throw 
goods  out  of  the  store. 

Ebenezer  White,  a  witness  for  the  defendant,  testified  that  he 
was  at  the  fire,  and  being  asked  whether  any  thing  was  said 
about  going  into  the  cellar  to  get  out  goods,  and  what  Ellsworth 
said,  answered  that  they  stood  close  to  the  building,  and  Ells- 
worth said,  beware  there  is  powder  in  the  building,  or  some- 
thing to  that  effect.  There  was  other  testimony  touching  the 
conduct  of  the  parties  at  the  fire,  which  the  jury  might  have 
taken  into  consideration  had  the  question  of  efforts  to  save 
property  been  submitted  to  them. 

The  counsel  for  the  defendant  asked  the  court  to  charge  the 
jury  that  the  plaintiffs  could  not  recover  "  for  any  loss  or  dam- 
age occasioned  by  their,  or  either  of  their,  neglect  to  use  all 
possible  efforts  to  save  or  preserve  the  property  when  on  fire, 
or  exposed  thereto."  The  court  refused  this  charge,  and  the 
defendant's  counsel  excepted. 

For  what  reason  this  charge  was  refused,  is  not  explained. 
It  does  not  appear  that  any  objection  was  made  that  neglect  to 
save  goods  could  not  be  shown  under  the  pleadings.  The  re- 
quest was  almost  in  the  precise  words  of  the  condition,  and 
although  the  condition  was  not  set  up  in  the  answer  as  a  de- 
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fense,  issue  had  been  tendered  in  the  complaint  as  to  its  breach, 
and  the  question  was  one  which  affected  the  amount  of  dam- 
ages, to  be  recovered,  even  if  the  defendant  failed  to  sustain  its 
defense  to  the  action. 

We  think  that  it  was  error  to  refuse  to  charge  as  requested. 

Judgment  should  be  reversed,  and  a  new  trial  granted,  costs 
to  abide  the  event. 

All  concur,  except  Tuaot,  J.,  absent. 

Judgment  reversed. 


Henbt  W.  Sage  et  al.,  Eespondents,  v.  The  Cfrrr  of  Brook- 
lyn, Appellant. 

A  law  authorizing  tlie  taking  of  a  man's  land,  without  the  pledge  of  the 
faith  and  credit  of  the  State,  or  of  one  of  its  political  divisiona,  for  the 
payment  of  the  compensation,  but  remitting  the  owner  for  his  sole  rem- 
edy to  a  fund  to  be  obtained  by  taxation,  according  to  benefits,  of  certain 
Bpecified  lands  in  a  limited  assessment  district,  is  not  a  sare  and  ade- 
qoate  provision,  dependent  upon  '*  no  hazard,  casualty  or  contingency 
whatever,"  such  as  is  required  to  meet  the  constitutional  prohibition 
against  the  taking  of  private  property  without  making  compensation. 

The  courts  must  so  construe  a  statute  as  to  bring  it  within  the  constitu- 
tional limitations  if  it  is  susceptible  of  such  a  construction. 

The  act  of  1868  (Chap.  631,  Laws  of  1868),  widening  Sackett  street  in  the 
city  of  Brooklyn,  provided  for  a  municipal,  not  a  State  improvement, 
and  imposed  upon  the  city  the  ultimate  duty  of  paying  the  land-owners 
for  the  lands  taken.     (Rafallo  and  Earl,  JJ.,  dissenting.) 

The  provision  of  the  city  charter  of  1854  (§  16,  tit.  4,  chap.  384,  Laws  of 
1854),  directing  the  city  comptroller  to  pay  to  persons  to  whom  damages 
have  been  allowed  for  lands  taken  for  street  improvements,  which  pro- 
vision is  made  applicable  to  proceedings  under  said  act  of  1868  (§  7),  im- 
poses a  duty  upon  the  corporate  body  the  city,  not  by  a  descriptio  peTwnm 
upon  the  individual  holding  that  office.  (Rafallo  and  Eabl,  J  J.,  dis- 
senting.) 

Where,  therefore,  lands  of  plaintiffs  were  taken  for  said  improvement 
and  an  award  made  to  them  therefor  by  the  commissioners  of  estimate 
and  assessment,  but  the  comptroller  ref  ul^ed  to  pay  the  award,  as  the  as- 
sessment made  for  the  improvement  was  only  collected  in  part,  and  the 
amount  collected  was  paid  out  in  payment  of  claims  presented  before  the 
presentation  of  plaintiffs',  keld^  that  an  action  was  maintainable  against 
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the  city  to  recover  the  sum  awarded.    (Rapallo  and  Earl,  JJ.,  dis- 
senting.) 
Also  A^,  that  the  exemption  clause  in  the  act  of  1862  (§  39,  chap.  68, 
Laws  of  1863)  was  not  applicable.    (Rapallo  and  Earl,  J  J.,  dissent- 
ing.) 

(Argued  November  29, 1881 ;  decided  May  30,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  July  8,  1880, 
which  affirmed  a  judgment,  in  favor  of  plaintiff,  entered  upon 
a  decision  of  the  conrt  on  trial  without  a  jury. 

This  action  was  brought  to  recover  the  amount  of  an  award 
made  to  plaintiflEs  for  an  interest  in  lands  taken  for  the  widen- 
ing of  Sackett  street,  in  the  city  of  Brooklyn. 

The  material  facts  are  stated  in  the  opinion, 

WiUiam  O.  DeWitt  for  appellant.  The  title  of  the  ease- 
ment of  way,  known  as  the  Sackett  street  boulevard,  is  not 
in  the  city  of  Brooklyn,  but  w^s  acquired  by  the  people 
of  the  State  of  New  York  by  virtue  of  a  special  act  of  the 
legislature,  through  a  special  commission  acting  in  their  behalf, 
and  for  whose  acts,  either  of  nonfeasance  or  misfeasance,  the 
city  of  Brooklyn  is  in  no  way  responsible.  {MaooimiUian  v. 
The  Mayor,  62  N.  Y.  160 ;  Ribsadl  v.  The  Mayor,  2  Den. 
464-5,  473,  481-2-3 ;  New  York  and  BrooUyn  SavHniU  cfe 
Z.  Co.  V.  The  City  of  Brooklyn,  71  JST.  Y.  580 ;  Martin 
V.  Brooklyn,  1  Hill,  546,  560-1 ;  King  v.  The  City  of 
Brooklyn,  42  Barb.  627;  LorriUardy.  Town  of  Monroe,  11 
N.  Y.  392 ;  Laws  of  1860,  chap.  488,  §§  16,  17,  1-2 ;  Laws  of 
1868,  chap.  821;  Laws  of  1869,  chap.  861;  Laws  of  1871, 
chap.  926 ;  Laws  of  1872,  chap.  493 ;  Laws  of  1874,  chaps. 
572,  583  ;  Laws  of  1875,  chap.  489  ;  Laws  of  1881,  chap.  519  ; 
Astor  V.  Mayor,  etc,,  62  N.  Y.  567  ;  People,  ex  rel.  v.  Mc- 
Donald, 69  id.  362 ;  Maximillian  v.  Mayor,  62  id.  164,  166, 
168 ;  King  v.  Brooklyn,  4:2  Barb.  627 ;  People,  ex  rel. 
NichoUon  Pa/vement  Cb.,-v.  KdUbjleisch,  MSS.,  Gen.  Term,  2d 
Dept.,  1868 ;  RUey  v.  Brooklyn,  Sup.  Ot.  Kings  Co.  Circuit, 
187;  Constitution,  art.  1,  §  11;   Wenddl  v.  People,  8  Wend. 
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183,  189 ;  Gotdd  v.  S.  R.  R.  Co.,  6  N.  Y.  522 ;  C(xmea 
V.  Butternut  Turnpike  Co.,  25  Wend.  365,  367-8 ;  People  v. 
Kerr,  27  N.  Y.  188,  198 ;  MaMer  of  John  and  Clierry  SU., 
19  Wend.  676-7 ;  Embury  v.  Amott,  3  N.  Y.  617 ;  Matter 
of  Albany  St.,  11  Wend.  149;  Matter  of  Ninth  Ave.,  45  N. 
Y.  729 ;  Laws  of  1868,  chap.  631,  §  11,  p.  329.)  So  far  as  the 
tomptroller,  or  tax  collector,  or  registrar  of  arrears  acted, 
or  failed  to  act,  in  this  proceeding,  under  the  said  act  of 
the  legislature,  they  acted,  or  failed  to  act,  as  State  agents  and 
officers,  for  whose  conduct  the  city  is  not  liable  in  its  corporate 
capacity.  (Laws  of  1873,  chap.  363,  title  19,  §  27 ;  Gray  v. 
City  of  Brooklyn,  2  Abb.  Ct.  of  App.  Eeps.  269 ;  Laws  of 
1881,  chap.  443,  p.  602 ;  chap.  154,  p.  685.)  The  comptroller 
was  not  guilty  of  negligence.  (Bloodgood  v,  M.  cfc  H.  R.  R. 
Co.,  18  Wend.  9 ;  Baker  v.  Jolmson,  2  Hill,  342 ;  People  v. 
Hayden,  6  id.  359 ;  Rexford  v.  Knight,  11  N.  Y.  313-14.) 
The  tax  collector  was  not  guilty  of  negligence.  (Charter  of 
1873,  chap.  863,  title  8,  §  3  ;  title  2,  §  18.)  The  order  of  the 
Supreme  Court,  confirming  the  report  of  the  commissioners  of 
awards  and  assessments,  is  a  final  judgment  respecting  the 
validity  of  their  proceedings,  and  cannot  be  called  in  question 
in  this  action.  (Dolan  v.  Mayor,  62  N.  Y.  472 ;  Matter  of 
Arnold,  60  id.  26  ;  Methodist  Church  7.  New  York,  55  How. 
Pr.  57;  Moremood  v.  New  York,  6  id.  386.)  The  act 
of  1868,  so  far  as  it  relates  to  the  Sackett  street  boulevard,  or 
the  subject-matter  of  the  present  action,  is  constitutional. 
{MaMer  of  Sackett,  Douglass  amd  Degraw  Sts.,  74  N.  Y.  95  ; 
People  V.  Mayor  of  Brooklyn,  4  id.  430.) 

• 

Joshua  M.  Van  Cott  for  respondents.  The  statutes  under 
which  the  respondents'  land  was  condemned  and  taken,  impose 
upon  the  taker  the  duty  to  make  just  compensation  and  to 
make  it  with  diligence  and  reasonable  promptness.  {People  v. 
Hayden,  6  Hill,  359 ;  Chapman  v.  Oa/tes,  54  N.  Y.  144 . 
People  V.  City  of  Syracuse^  78  id.  56  ;  Brooklyn  Park 
Comrtirs  v.  Armstrong,  45  id.  244.)  For  its  neglect  and 
failure  the  city  is  liable  in  damages,  and  the  measure  of  dam- 
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ages  is  the  amonnt  of  the  awards,  with  interest.  {A(hit  v. 
Brady,  4  Hill,  630 ;  Bover  v.  Barkhoof,  44  N.  T.  113 ; 
People  V.  Supervisore  of  OtaegOy  51  id,  401 ;  People  v.  Super- 
visors  of  Livingston,  68  id.  114;  Brewster  v.  City  of  Syrc^ 
case,  19  id.  116 ;  Town  of  Ouilford  v.  Supervisors  of  Che- 
nango, 13  id.  143;  McOuUough  v.  City  of  Brooklyn,  23 
Wend.  458,  460-1 ;  Beard  v.  City  of  Brooklyn,  31  Barb.  142; 
Cummings  v.  Brooklyn,  11  Paige,  669  ;  Bdldwin  v.  City  of 
Oswego,  2  Keyes,  132 ;  Gamson  v.  City  of  Buffalo,  1  id.  454 ; 
Clark  V.  MUler,  54  K  Y.  528 ;  Marsh  v.  Town  of  Little 
Valley,  64  id.  112  ;  SibUy  v.  City  of  Mobile,  4  Am.  L.  T. 
Bep.  [N.  S.]  226 ;  United  States  v.  Clark  County,  5  Reporter, 
131 ;  Paulding  v.  Cooper,  10  Hun,  20 ;  >tS:  C,  74  N.  Y.  619.) 
The  acts  under  which  the  respondents'  land  was  taken  for 
public  use  are  not  open  to  the  objection  that  they  do  not 
suitably  provide  for  the  payment  of  a  just  compensation,  as 
prescribed  by  the  Constitution.  (Albany  Act,  1801 ;  2  Laws 
153 ;  6  Johns.  1 ;  7  id.  541 ;  New  York  Act,  2  Rev.  Laws  of  1813 
408;  Brooklyn  Act;  chap.  384,  Laws  of  1854;  Laws  of  1868 
Washington  Park  Act,  Laws  of  1847,  chap.  142,  §  6 
Matter  of  Washington  Park,  1  Sandf.  Sup.  Ct.  283 
Brooklyn  Park  Act,  §§  5-10-13,  chap.  340,  Laws  of  1861 
New  York  Park  and  Street  Act,  §§  1,  4,  chap.  565,  Laws  of 
1865 ;  MaMer  of  Deering,  85  N.  Y.  1 ;  Laws  of  1870,  chap. 
623 ;  People  v.  McDonald,  69  N.  Y.  362 ;  MaMer  of  SackeU 
Street,  74  id.  96 ;  Shepherd's  Touch.  80 ;  Co.  Litt.  42a ;  52 
N.  Y.  18.)  Every  possible  intendment  must  be  allowed  in 
favor  of  their  validity.  {Embury  v.  Connor,  3  N.  Y.  511; 
Ryder  v.  Stryker,  63  id.  136,  139, 140 ;  Talbot  v.  Hudson,  16 
Gray,  417,  422  ;  Wellington,  Petitioner,  16  Pick.  96.)  It  is  in 
the  legislative  discretion  to  provide  what  public  improvements 
shall  be  made,  and  whether  their  cost  shall  be  a  State  or  local 
charge.  {LoriUard  v.  The  Town  of  Monroe,  11  N.  Y.  392 ; 
People  V.  Town  Aicditors,  74  id.  310 ;  Phelps  v.  Hawley,  52 
id.  23 ;  Ensign  v.  SupervWs  of  Livingston,  25  Hun,  20 ;  People 
v  Supenfrs  of  Livingston,  68  N.  Y.  114 ;  Coster  v.  Albany,  43 
id.  399.)    Incorporated  municipal  governments  have  a  corpo- 
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rate  statios  essentially  different  from  towns  and  counties,  and, 
in  consideration  of  their  franchises,  they  bind  themselves  by 
an  implied  contract  with  the  State  to  perform  duties  and  ful- 
fill obligations  which  result  from  accepting  and  acting  under 
the  powers  delegated  to  them,  and  in  respect  of  which 
actionable  remedies  result  to  individuals  for  a  breach  of 
such  duties  and  obligations.  {Conrad  v.  Trustees  of  Itluzcay 
16  N.  Y.  158 ;  Jlogan  v.  The  Mayor,  68  id.  17 ;  Matier  of 
Zoborowskiy  id.  88 ;  Matter  of  Deering,  85  id.  399 ;  Coster  v. 
City  of  Albany,  43  id.  399 ;  People  v.  Kdly,  76  id.  440, 
487,  490 ;  MatUr  of  Sackett  St.,  74  id.  95,  100,  101.)  The 
city  is  liable  for  having  been  grossly  negligent  and  derelict, 
in  its  failure  to  use  its  powers  to  collect  assessments  and  pay 
the  awards.  {Bronson  v.  Kvrnie,  1  How.  [U.  S.]  311;. 
McOracken  v.  Haywa/rd,  2  id.  608 ;  OramjUey^s  Lessee  v. 
Erumg,  3  id.  *  707 ;  Curran  v.  Arkansas,  15  id.  304 ; 
HcMJothome  v.  Calef,  2  Wall.  10 ;  Oreen  v.  Biddle,  8  Wheat. 
1 ;  Dikeman  v.  Dikemam,,  11  Paige,  484 ;  Brooklyn  Park 
CommSrs  v.  Armstrong,  45  N^.  T.  234 ;  Quin  v.  Buffalo,  13 
Weekly  Dig.  526 ;  Moore  v.  The  Mayor,  73  K  T.  239.)  It 
is  liable  on  the  further  ground,  that  it  received  the  bulk  of 
the  assessment  fund,  and  was  charged  with  a  trustee's  duty  to 
pay  it  equally  to  the  beneficiaries  of  the  fund,  and  committed 
a  devastavit  in  paying  the  whole  of  it  to  others  to  the  exclu- 
sion of  the  respondents.  {Swift  v.  ITie  Mayor,  83  *N.  Y. 
536,  '7 ;  People,  ex  rel,  Dwnnat,  v.  Oompi/roUer,  77  id.  45,  50 ; 
Jiisley  V.  Smith,  64  id.  576 ;  KingsUy  v.  Brooklyn,  78  id. 
200.)  The  exemption  clause  in  the  acts  of  1862  (Laws  of 
1862,  §  39,  pp.  203,  '4)  and  1873  (Laws  of  1873,  title  19,  §  27), 
does  not  exempt  the  city  from  liabilities  resting  upon  the  cor- 
poration for  money  received  into  its  treasury,  and  which  has 
been  misapplied.  {Kingsley  v.  Brooklyn,  78  N.  Y.  200; 
Oray  v.  Brooklyn,  2  Abb.  App.  Dec.  267.) 

Andrews,  Oh.  J.     The  legislature  by  chapter  631,  Laws  of 
1868,  widened  Sackett  street  in  the  city  of  Brooklyn,  to  the 
width  of  two  hundred  and  ten  feet.     The  commissioners  of 
SicKELS  —  Vol.  XLIV.        25 
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Prospect  Park  were  directed  by  the  act  to  take  proceedings 
within  sixty  days  after  its  passage,  to  open,  grade  and  other- 
wise improve  the  street,  and  for  the  purpose  of  determining 
the  amount  to  be  paid  to  the  land-owners  for  the  lands  required 
for  the  improvement,  to  apply  to  the  court  upon  notice  to  be 
pereonally  served  on  the  counsel  of  the  city,  and  to  be  also 
published  for  ten  days  in  the  corporation  newspaper,  for  the 
appointment  of  commissioners  to  estimate  the  expense  of  the 
improvement  and  the  damages  of  the  land-owners,  and  to  ap- 
portion and  assess  the  same  upon  the  property  benefited  within 
the  district  of  assessment  to  be  fixed  by  the  park  commissioners. 
(§§  '^>  5,  10.)  The  commissioners  of  estimate  and  assessment 
awarded  to  the  plaintiffs  for  their  lands  within  tlie  limits  of  the 
widened  street  the  sum  of  $7,125,  and  the  award  was  duly  con- 
firmed February  28, 1870.  The  improvement  was  completed 
in  1873,  and  the  street  so  widened  and  improved,  forming  a 
broad  avenue  bordering  on  Prospect  Park,  has  since  that  year 
been  open  to  public  use. 

The  plaintiffs  have  never  been  paid  their  award.  The 
ac:2:refi:ate  amount  of  awards  made  for  lands  taken  for  the  im- 
provement  was  $334,000,  which  was  assessed  upon  the  lands 
within  the  assessment  district.  The  sum  of  about  $280,000 
was  collected  and  paid  into  the  city  treasury,  and  was  paid  out 
by  the  comptroller  as  claims  were  presented  until  the  fund  was 
exhausted.  The  balance  of  the  assessment  has  not  been  col- 
lected. The  lands  assessed  on  which  the  assessments  are  un- 
paid, have  been  offered  for  sale  by  th&  city,  but  by  reason  of 
the  accumulations  of  assessments  thereon  beyond  their  value, 
there  were  no  bidders,  and  this  resource  for  the  payment  of 
awards  is  practically  valueless.  The  plaintiffs  presented  their 
claim  to  the  comptroller  of  the  city  for  payment,  but  payment 
was  refused  on  the  ground  that  the  amount  collected  had  been 
paid  out  to  claimants  who  had  presented  their  claims  before 
the  presentation  of  the  claim  of  the  plaintiffs.  This  action  was 
subsequently  brought  to  recover  tlie  award,  as  a  debt  owing  by 
the  defendant.  The  city  denies  its  liability,  and  asserts  that  it 
owes  no  duty  to  pay  the  plaintiffs  for  their  lands ;  that  the 
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widening  of  Sackett  street  was  a  State,  and  not  a  municipal  im- 
provement, and  that  the  only  special  relation  which  the  city 
sustained  to  the  award,  grew  out  of  the  fact  that  the  State  for 
its  convenience  availed  itself  of  certain  existing  municipal 
agencies  to  collect  and  pay  over  the  assessments  to  the  parties 
entitled  to  paj'ment. 

This  contention,  if  well  founded,  substantially  deprives  the 
plaintiffs  of  any  remedy.  It  is  not  claimed  that  the  State  as- 
sumed any  liability  under  the  act  of  1868.  The  act  charged 
the  expense  of  the  improvement  upon  a  limited  assessment  dis- 
trict, and  it  turns  out  that  the  property  therein  is  inadequate, 
or  cannot  be  sold  to  pay  the  assessments  in  full.  If  no  im- 
mediate or  ultimate  duty  is  imposed  on  the  city  to  pay  the 
awards,  or  make  good  any  deficiencies  in  the  assessment  fund, 
then  we  repeat  the  plaintiffs  are  without  remedy  to  recover 
their  award.  The  position  of  the  city,  if  sustained,  leads  to 
the  inevitable  conclusion  that  the  lands  of  the  plaintiffs  were 
never  lawfully  taken  for  the  improvement,  that  their  title  has 
never  been  divested,  and  that  they  may  now  enter  upon  and 
reclaim  the  exclusive  possession  of  the  lands  of  which  they  have 
been  deprived. 

It  is  so  axiomatic,  that  it  is  laid  up  as  one  of  the  principles 
of  government,  that  a  provision  for  compensation  is  an  indis- 
pensable attendant  upon  the  due  and  constitutional  exercise  of 
the  power  of  depriving  an  individual  of  his  property  under  the 
right  of  eminent  domain.  (Gardner  v.  Village  of  Newburgh^  2 
Johns.  Ch.  168.)  The  courts  in  construing  the  constitutional 
guaranty,  have  departed  from  what  may  seem  its  plain '  and 
natural  meaning,  and  have  held  that  the  payment  for  property 
taken  in  invitum  for  public  use,  need  not  be  concurrent  with 
the  taking,  but  that  it  is  sufficient  if  the  law  authorizing  the 
taking,  also  provides  a  sure,  sufficient  and  convenient  remedy  by 
which  the  owner  can  subsequently  coerce  payment  by  legal  pro- 
ceedings. If  such  provision  is  not  made,  then,  as  was  said  by 
Nelson,  Ch.  J.,  "  the  law  making  the  appropriation  is  no  better 
than  blank  paper."  {People  ex  rel,  Utley  v.  Hayden^  6  Ilill, 
359.)   It  is,  I  think,  a  plain  proposition,  that  a  law  authorizing  the 
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taking  of  a  man's  land,  and  remitting  him  for  his  sole  remedy 
for  compensation  to  a  fund  to  be  obtained  by  taxation  of  cer- 
tain specified  lands  in  a  limited  district,  according  to  benefits, 
is  not  a  sure  and  adequate  provision,  dependent  upon  no  "haz- 
ard, casualty  or  contingency  whatever,"  such  as  law  and  justice 
require  to  meet  the  constitutional  requirement.  The  pledge 
of  the  faith  and  credit  of  the  State,  or  of  one  of  its  political 
divisions,  for  the  payment  of  the  property  owner,  accompanied 
with  practical  and  available  provisions  for  securing  the  appli- 
cation of  the  public  faith  and  credit  to  the  discharge  of  the 
constitutional  obligation  of  payment,  has  been  held  to  be  a 
certain  and  sufficient  remedy  within  the  law.  But  a  remedy 
for  compensation,  contingent  upon  the  realization  of  a  fund 
from  taxation  for  benefits  within  a  limited  assessment  district, 
does  not  meet  the  constitutional  requirement.  The  inadequacy 
of  such  a  provision  finds  in  the  circumstances  of  this  case  ample 
illustration.     (See  Chapman  v.  Gates,  54  N.  Y.  146.) 

In  coming  to  the  inquiry  whether  the  city  of  Brooklyn  is 
charged  with  the  duty  of  paying  the  awards  for  the  open- 
ing of  Sackett  street,  we  are  to  bear  in  mind  that  all  acts  of 
the  legislature  are  judicially  construed  to  be  within  constitu- 
tional limitation  if  susceptible  of  a  construction  which  would 
make  them  so,  and  that  "the  court,  if  possible,  must  give  a 
statute  such  a  construction  as  will  enable  it  to  have  effect." 
(Cooley's  Const.  lim.  184.)  This  is  but  a  corollary  from  the 
principle  asserted  by  Mr.  Justice  Washington  in  Ogden  v. 
Savmdera  (12  Wheat.  270),  and  frequently  repeated  in  subse- 
quent cases,  that  "  it  is  but  decent  respect  due  to  the  wisdom, 
the  integrity  and  the  patriotism  of  the  legislative  body,  by 
which  any  law  is  passed,  to  presume  in  favor  of  its  validity 
until  its  violation  of  the  Constitution  is  proved  beyond  all 
reasonable  doubt."  The  legislature,  in  passing  the  act  for  the 
opening  of  Sackett  street,  intended  to  make  a  valid  and  effect- 
ive law,  and  we  may  reasonably  expect  to  find  provisions 
therein  which  shall  make  it  accord  with  the  Constitution. 

The  claim  that  the  opening  and  widening  of  Sackett  street  is 
a  State,  as  distinguished  from  a  municipal  improvement,  is  op- 


1882.]  Sage  et  al.  v.  City  of  Brooklyn.  197 

Opinion  of  the  Coart,  per  Andrews,  Ch.  J. 
1 

posed  to  the  inferences  flowing  from  the  nature  and  object  of 
the  improvement,  its  connection  with  the  system  of  parks  in 
Brooklyn  (of  which  it  is  an  adjunct)  and  from  the  provisions 
of  the  act  itself.  The  State,  it  is  true,  took  the  lands  required 
for  the  widening  of  Sackett  street  by  direct  legislative  enact- 
ment (§  1).  It  also  committed  to  the  park  commissioners  the 
initiation  of  the  proceedings  for  opening  the  street,  investing 
them,  for  that  purpose,  with  the  powers  which,  under  the  gen- 
eral law  relating  to  street  openings  in  Brooklyn,  are  conferred 
upon  the  common  council  (§§  4,  6).  The  act  also  placed  the 
street,  when  opened,  under  the  exclusive  control  and  manage- 
ment of  the  park  commissioners  (§  11).  But  these  provisions 
are  not  inconsistent  with  the  theory  that  the  opening  of  Sackett 
street  was  a  city  improvement.  The  same  features  are  found 
in  the  Prospect  Park  Act  of  April  17, 1860.  The  legislature, 
in  that  act,  declared  certain  designated  lands  "  to  be  a  public 
place  to  be  .known  as  Prospect  Park"  (§  1);  the  park  was 
placed  under  the  exclusive  control  and  management  of  the 
park  commissioners  (§§  16,  18),  and  by  the  third  section  it  is 
declared  that  the  lands  '*  shall  be  deemed  to  have  been  taken 
by  said  city  of  Brooklyn  for  public  use."  By  other  provisions 
the  city  was  to  be  vested  with  the  fee  of  the  lands  taken,  upon 
payment  being  made  therefor.  A  municipal  corporation  is  the 
creature  of  the  State,  deriving  its  public  faculties  and  political 
powers  from  the  legislature.  The  legislature  may,  in  place  of 
remitting  the  question  to  the  discretion  of  the  city  authorities, 
prescribe  what  local  improvements  shall  be  made,  and  create 
special  agencies  for  their  execution.  It  is  not  required  to  com- 
mit their  execution  to  the  ordinary  representatives  of  the 
municipal  body ;  and  it  may  charge  the  expense  of  such  im- 
provements upon  tlie  locality.  It  does  not,  therefore,  go  far 
toward  establishing  the  claim  that  a  street  improvement  within 
a  city  is  a  State  and  not  a  municipal  work,  to  show  that  it  was 
directed  by  the  legislature,  and  that  its  execution  was  commit- 
ted to  special  agents  appointed  by  the  legislative  act.  In  the 
case  of  Sackett  street,  the  improvement  was  not  one  in  which  the 
State  at  large  was  specially  interested,  nor  did  the  State  assume 
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the  burden  of  the  expense.  The  people  at  large  were  intei-eeted 
in  the  same  sense  and  no  other,  that  they  are  interested  in  the 
opening  of  every  highway  within  the  State.  But  the  improve- 
ment was  peculiarly  for  the  local  convenience  and  advantage  of 
the  city  of  Broolilyn.  When  the  act  of  1868  was  passed, 
Sackett  street  was  designated  on  the  commissioners'  map  of 
the  city  as  one  of  the  city  streets.  The  improvement  to  be 
made  was  limited  territorially  to  the  city.  The  unusual  width 
of  the  proposed  avenue  was  fixed,  as  may  be  inferred,  not 
because  the  accommodation  of  public  travel  required  so 
wide  a  street,  but  because  it  was  supposed  that  a  wide 
avenue,  set  with  trees  and  otherwise  improved,  would  enhance 
the  beauty  and  attractiveness  of  the  city,  and  promote  the 
pleasure  and  comfort  of  its  citizens.  The  improvement  was, 
as  we  have  said,  a  part  of  the  park  system,  and  it  was  with 
great  propriety  placed  under  the  control  of  the  park  commis- 
sioner. That  the  improvement  of  Sackett  street  was  regarded 
by  the  legislature  as  a  city  and  not  a  State  improvement  also 
plainly  appears  from  the  supplementary  act,  chapter  592,  Laws 
of  1873.  The  park  commissioners  were  by  that  act  authorized 
and  directed  to  improve  Sackett  street  by  grading,  paving, 
planting  shade  trees,  constructing  carriage-ways,  etc.,  and,  by 
the  fourth  section,  the  city  was  required  to  issue  its  bonds  for 
the  purpose  of  raising  money  to  pay  the  expense  of  the  im- 
provement, and  the  money  collected  on  assessments  was 
directed  to  be  paid  to  the  commissioners  of  the  sinking  fund, 
for  the  redemption  of  the  bonds.  We  think  then  there  can  be 
no  doubt  that  the  widening  and  improvement  of  Sackett 
street  was  a  local,  municipal  improvement,  as  completely  as  if 
it  had  been  primarily  undertaken  by  the  city  under  the  general 
powers  conferred  by  the  charter. 

It  remains  to  consider  whether  the  statute  of  1868  imposed 
upon  the  city  the  primary  or  ultimate  duty  of  paying  the  land- 
owners for  the  land  taken  for  the  street ;  for  we  think  it  must 
be  admitted  upon  the  doctrine  of  McCuUough  v.  The  Mayor ^ 
etc.  (23  Wend.  458),  that  unless  the  statute  imposes  the  duty  it 
cannot  be  implied  from  the  mere  fact  of  the  taking  of  the 
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land  for  a  city  street.  The  authority  to  take,  and  the  duty  of 
the  corporation  to  pay  for  the  land  taken,  depend  upon  positive 
law.  The  authority  to  take  will  be  ineffectual  unless  accom- 
panied with  proper  provisions  for  payment,  but  the  duty  of  the 
corporation  to  pay  the  land-owners  must  be  found  in  the  affir- 
mative prescriptions  or  reasonable  intendments  of  the  statute. 
But  we  think  the  obligation  of  payment  was  imposed  on  the 
city.  The  seventh  section  of  the  act  of  1868  makes  all  laws 
in  force  relative  to  the  widening,  opening  and  improving 
streets  in  the  city  of  Brooklyn  (with  certain  exceptions  not 
here  material),  applicable  to  proceedings  under  the  act.  By 
the  charter  of  1854  (Chap.  384\  in  force  when  the  act  of 
1868  was  passed,  power  was  conferred  on  the  common  council 
to  open  and  widen  streets  within  the  city,  upon  petition,  etc. 
Thc/burth  title  relates  to  assessments  for  local  improvements, 
and  provides  for  ascertaining  and  awarding  the  damages  of 
land  owners  for  land  taken  for  streets.  The  sixteenth  section 
is  as  follows  :  "  The  city  comptroller  shall  pay  to  the  persons 
(or  to  the  attorneys  or  legal  representatives  of  such  persons)  to 
whom  damaees  mav  have  been  allowed  in  such  reoort  the 
amount  of  such  damages,  without  any  deduction  therefrom  by 
way  of  fee  or  commissions."  This  section  was  plainly  incor- 
porated into  the  Sackett  Street  Act  by  the  seventh  section  re- 
ferred to.  If  this  could  be  successfully  controverted,  the  result 
would  be  that  there  is  in  tlie  Sackett  Street  Act,  no  direction 
whatever  for  the  payment  of  the  land-owners,  and  their  right 
to  payment  (under  the  act)  if  it  existed  at  all,  is  left  to  infer- 
ence from  the  provision  for  an  assessment  of  damRges  awarded 
for  lands  taken.  The  direction  in  section  16,  that  the  comp- 
troller shall  pay  the  land  damages,  is  absolute  and  unqualified. 
It  is  not  a  direction  to  pay  them  out  of  the  assessments  when 
collected  or  out  of  a  particular  fund.  It  is  doubtless  true  that 
the  act  of  1868  was  a  local  improvement  act,  and  in  accordance 
with  the  general  theory  of  such  acts,  the  expense  of  the  im- 
provement was  made  a  local  and  not  a  general  charge.  But  it 
is  not  inconsistent  with  this  theory  that  the  municipality  may 
be  required  to  pay  the  cost  of  the  improvement  in  anticipation 
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of  the  collection  of  assessments  therefor.  This  is  precisely 
what  was  done  under  the  supplementary  act  of  1873,  to  which 
we  have  referred,  in  respect  to  the  expense  of  grading,  regu- 
lating, etc.  The  city,  under  that  statute,  was  required  prima- 
rily to  advance  the  necessary  funds.  The  provision  in  the  act 
of  1873  furnishes  a  strong  inference,  in  favor  of  the  claim 
that  the  legislature  by  incorporating  section  16  of  the  charter 
into  the  act  of  1868,  intended  to  impose  upon  the  city  the  duty, 
either  primary  or  ultimate,  of  paying  the  land-owners.  The 
acts  of  1868  and  1873  are  in  pari  materia,  and  it  would  be  an 
anomaly  which  it  cannot  be  reasonably  supposed  the  legislature 
intended,  that  the  city  should  be  bound  to  pay  for  paving  and 
regulating  the  street,  and  be  under  no  obligation  to  pay  for  the 
land  taken  therefor.  There  are  doubtless  some  difficulties  in 
the  construction  we  have  given  to  the  act  of  1868,  but  none 
we  think  which  cannot  be  resolved,  and  courts  are  bound  to  go 
to  the  very  verge  of  construction  to  sustain  the  constitutionality 
of  statutes. 

It  is  clear,  we  think,  that  the  duty  imposed  by  section 
16,  is  a  duty  imposed  upon  the  corporate  body — the  city, 
and  not,  by  a  deacrrijptio  personw,  upon  the  individual  who 
may  happen  to  be  comptroller.  The  comptroller  could  not  as 
an  individual  execute  the  directions  given.  He  is,  by  the  char- 
ter, the  chief  financial  officer  of  the  city.  But  he  neither  re- 
ceives nor  has  the  custody  of  money  received  from  local  assess- 
ments. The  charter  requires  that  the  collector  shall  pay  the 
money  collected  thereon  to  the  city  treasurer,  who  is  required 
to  deposit  it  to  the  credit  of  the  city  in  such  banks  as  the  com- 
mon council  may  direct.  (Laws  of  1854,  chap.  384r,  title  3, 
§  15,  title  5,  §§  11,  15.)  And  it  prohibits  any  money  being 
drawn  from  or  paid  out  of  the  treasury,  except  in  pursuance 
of  orders  of  the  common  council  appropriating  the  same,  and 
upon  warrants  signed  by  the  mayor  and  countersigned  by  the 
treasurer  and  city  clerk.  (Title  3,  §  15.)  According  to  com- 
mon understanding,  a  direction  to  the  chief  financial  officer  of 
a  city.  State,  or  of  the  general  government,  to  pay  money  for 
a  public  purpose,  is  a  direction  that  the  State,  government  or 
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municipality  pay  the  sum  stated.  This  is  especially  so  in  a  case 
like  this,  where  the  direction  is  found  in  a  charter  act,  and  re- 
lates to  a  duty  of  a  public  character.  (iT.  J".,  etc.,  Lunger  Co. 
V.  BrooUyn,  71  N.  Y.  580.) 

We  have  been  referred  to  title  18,  section  6,  of  the  charter 
of  1873,  as  indicating  a  legislative  policy  to  exempt  the  city  of 
Brooklyn  from  any  liability  for  land  taken  for  streets.  If  that 
clause  has  the  construction  placed  upon  it  by  the  counsel  for 
the  respondent,  the  validity  of  the  charter  in  respect  to  acquir- 
ing lands  for  streets,  may  well  be  doubted.  If,  however,  it  is 
construed  as  relating  simply  to  the  expense  of  regulating  streets, 
to  which  it  was  confined  in  the  original  act  from  which  it  was 
taken  (Chap.  213,  Laws  of  1859),  or  is  intended  only  to  declare 
the  general  principle  that  the  expense  of  street  openings  shall 
be  a  local  and  not  a  general  charge,  it  is  not  subject  to  criticism. 
But  however  this  may  be,  that  clause  does  not  govern  the  rights 
of  the  parties  in  this  case  which  are  regulated  by  prior  statutes, 
and  were  fixed  before  the  charter  of  1873  was  framed. 

The  exemption  clause  in  the  act  of  1862,  (Chap.  63,  §  39),  is 
not  a  defense.  The  duty  of  payment  imposed  by  the  act  of 
1868,  ifl  a  corporate  duty,  and  one  from  which  the  city  can  be 
relieved  only  by  performance.  It  is  not  a  duty  imposed  upon 
the  common  council  or  any  officer  of  the  city,  and  the  case  is 
not  within  the  purview  of  the  act  of  1862.  We  think  the 
liability  of  the  defendant  was  properly  adjudged  in  the  courts 
below,  and  it  is  a  satisfaction  that  this  conclusion,  warranted 
as  we  think  it  is  by  the  rules  of  law,  accords  with  equity  and 
justice. 

The  judgment  should  be  affirmed. 

Earl,  J.,  (dissenting.)  The  plaintiffs  sued  and  recovered  for 
an  award  made  to  them  for  land  taken  to  widen  Sackett  street 
under  the  act  chapter  631  of  the  Laws  of  1868,  and  the  sole 
question  for  our  determination  upon  this  appeal  is,  whether  the 
city  became  responsible  upon  the  facts  proved  for  that  award. 
Section  1  of  the  act,  by  its  own  terms,  exproprio  vigore,  widened 
fSackett  street  and  appropriated  the  land  needed  therefor. 
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Section  4  directs  the  commissioners  of  Prospect  Park  to  take 
tlie  proceedings  for  widening  that  street  and  making  thcotlier 
improvements  mentioned  in  the  first  and  second  sections  of  the 
act ;  and  for  tlie  purpose  of  determining  the  amount  to  be 
paid  to  the  owners  of  the  lands  and  tenements  taken  for  the 
purpose  of  the  several  changes  and  improvements  contemplated 
by  the  act,  they  were  required  to  make  application  to  the 
Supreme  Court  in  the  second  judicial  district  at  a  Special  Term 
thereof,  upon  notice  to  be  served  upon  the  counsel  of  the  city 
and  to  be  published  in  the  corporation  newspapers,  for  the 
appointment  of  three  commissioners  to  estimate  the  expense  of 
such  widening  and  opening,  and  the  amount  of  damages  to  be 
sustained  by  the  owners  of  the  land,  and  by  other  persons  to  be 
affected  thereby,  and  to  apportion  and  assess  the  same  as 
directed  ;  and  the  court  was  required  upon  such  application  to 
make  such  appointment.  By  section  6  the  commissioners  so  to 
be  appointed  were  required  to  proceed  to  estimate  such  ex- 
pense and  damage,  and  to  make  their  report  thereon  to  the 
court,  and  after  confirmation  of  such  report,  they  were  required 
to  apportion  and  assess  the  amount  thereof,  in  such  manner  as 
they  should  deem  just  and  equitable,  upon  the  lands  and  prem- 
ises in  their  judgment  benefited  by  the  improvement  within 
the  district  of  assessment  to  be  designated  by  the  park  com- 
missionera  as  provided  in  the  act.  The  commissioners  thus  ap- 
pointed, in  February,  1870,  awarded  to  the  plaintiffs  the  sum  of 
$7,125,  andforthopurposeof  raising  money  to  pay  such  award 
and  other  awards  made  to  land-owners,  they  laid  an  assessment 
upon  lands  benefited  to  the  amount  of  nearly  $350,000,  about 
$13,000  of  which  was  laid  upon  lands  of  the  plaintiffs  and  paid 
by  them.  All  the  assessments  thus  laid,  excepting  about  $50,- 
000,  were  voluntarily  paid  or  collected  and  placed  subject  to 
the  control  of  the  comptroller  of  the  city,  and  the  moneys  thus 
realized  were  paid  upon  warrants  drawn  by  him  in  satisfaction 
of  awards  in  the  order  of  their  presentation,  leaving  no  money 
to  apply  upon  the  award  made  to  the  plaintiffs. 

Under  the  provisions  of  the  act  of  1868,  the  assessments  were 
required  to  be  collected  under  the  general  laws  relative  to  the 
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collection  of  assessments  applicable  to  the  city  of  Brooklyn. 
The  assessments  upon  the  lands  along  the  line  of  the  improve- 
ments were  so  great,  that  although  they  were  advertised  and 
offered  for  sale  on  many  different  occasions  in  the  yeara  1871 
and  1872,  no  bids  could  be  obtained,  and  the  balance  of  the 
assessments  was  thus  not  collected.  In  the  courts  below  the 
plaintiffs'  claim  was  sustained  upon  some  one  or  more  of  these 
grounds.  Firsts  that  the  city  had  taken  their  lands  and  having 
had  a  reasonable  time  to  pay  them  therefor,  and  having  failed 
to  do  so,  was  liable  as  a  corporation  for  the  amount  awarded 
them.  Second^  that  the  comptroller  was  guilty  of  misfeasance 
in  paying  the  awards,  as  he  did,  in  the  order  of  presentation  and 
not^r^?  rata  from  the  money  collected,  and  that  the  city  was 
therefore  bound  to  make  good  plaintiffs'  claim.  Thirds  that  there 
was  negligence  on  the  part  of  the  tax  collector  in  respect  to 
the  collection  of  the  assessments,  in  consequence  of  which  the 
plaintiffs  have  been  deprived  of  their  compensation. 

There  is  nothing  in  the  act  of  1868  imposing  any  duty  or 
conferring  any  authority  upon  the  city  in  reference  to  the  im- 
provement of  Sackett  street.  Even  after  the  improvement  was 
made  under  the  direction  of  the  park  commissioners,  the  city 
was  to  have  no  control  over  Sackett  street,  section  11  provid- 
ing as  follows  :  "  After  Sackett  street  shall  have  been  opened, 
BO  much  thereof  as  lies  eastward  from  Prospect  Park  shall 
be  under  the  exclusive  control  and  management  of  the  said 
park  commissioners,  and  they  shall  make  and  enforce  proper 
rules  and  regulations  for  the  public  use  thereof,  and  after  it 
shall  have  been  improved,  as  hereinbefore  directed,  its  subse- 
quent maintenance  shall  be  provided  for  in  the  same  manner 
as  the  public  parks  now  under  the  charge  of  the  said  park  com- 
missioners are  provided  for." 

The  land  taken  for  the  widening  of  Sackett  street  was  not 
transferred  to  the  city.  The  fee  remained  in  the  original  owners 
and  an  easement  even  was  not  vested  in  the  city,  but  in  the 
people  of  the  State.  It  is  impossible  to  perceive  upon  what 
theory  it  can  be  held  that  the  city  took  the  land,  as  it  acquired 
no  interest  therein.     It  was  taken  and  appropriated  by  the  di- 
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rect  act  of  the  legislature,  and  bjr  the  same  act  the  park  com- 
missioners were  appointed  to  enter  upon  the  land  and  make  the 
improvement.  They  were  not  the  agents  of  the  city,  but  State 
agents.  They  were  not  officers  of  the  city,  and,  in  what  they 
.  did,  they  did  not  represent  the  city,  and  had  no  authority  in 
any  way  to  bind  it,  and  could  in  no  way  make  it  responsible 
for  these  awards.  They  had  the  precise  authority  conferred 
upon  them  by  the  act  and  no  other,  and  the  liability  of  the  city 
for  their  acts  or  for  the  land  taken,  or  the  awards  made  is  not 
so  much  as  hinted  at  by  the  act. 

For  the  position  that  the  park  commissioners  were  not  agents 
of  the  city  for  whose  acts  the  city  could  be  made  responsible, 
the  cases  of  Maxmilian  v.  The  Mayor  (62  N.  Y.  160),  Tone 
V.  Tlie  Mayor  (70  id.  167),  and  New  York  cfe  Brooldyn  Saw- 
Mill  &  Immber  Co,  v.  The  City  of  Brooldyn  (71  id.  580)  are 
abundant  authority.  The  general  rule  as  deduced  from  these 
cases  is  that  a  municipality  is  not  liable  for  the  acts  or  omissions 
of  an  officer  in  respect  to  a  duty  specifically  imposed  upon  him, 
which  is  not  connected  with  his  duties  as  agent  of  the  corpora- 
tion, and  that  such  a  corporation  is  only  liable  for  the  acts 
or  cfmissions  of  officers  in  the  performance  of  duties  imposed 
upon  the  principal. 

If  the  statute  had  imposed  an  absolute  duty  upon  the  city  to 
pay  the  awards  to  be  made  under  the  act,  there  would  have  been 
foundation  for  the  maintenance  of  the  action ;  but  without  some 
such  provision  we  think  there  are  no  principles  and  certainly  no 
authority  sanctioning  this  recovery.  In  McCidlough  v.  The 
Mayor  (23  Wend.  458),  the  action  was  to  recover  money  awarded 
to  the  plaintiff  for  land  taken  for  opening  a  street,  and  it  was 
held  the  plaintiff  could  not  recover,  because  by  the  statute  au- 
thorizing the  street  improvement  the  award  was  not  declared 
to  be  a  debt  against  the  city,  and  because  the  statute  did  not 
make  it  the  duty  of  the  city  to  pay  the  money.  That  was  a 
case  where  the  street  was  opened  by  the  city,  and  the  statute 
under  which  the  proceeding  was  taken  required  that  when  an 
order  was  made  which  required  the  corporation  of  the  city  of 
Brooklyn  to  lay  out  or  open  any  new  street,  or  widen  or  extend 
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an  old  one,  commissioners  should  be  appointed  to  estimate  and 
assess  the  amonnt  of  damages  and  benefits  to  be  sustained  and 
derived  by  the  owners  of  lands  and  buildings  affected  by  the 
improvement.  The  commissioners  were  required  to  make  a 
report,  and  after  the  report  was  confirmed,  the  persons  assessed 
for  benefits  were  authorized  to  pay  the  money  to  the  city  treas- 
urer, and  if  not  paid  within  the  time  specified,  the  assessments 
were  to  be  collected  on  the  warrant  of  the  corporation  by  the 
city  collector,  who  was  authorized  to  levy  upon  goods  and  chat- 
tels of  the  persons  assessed,  and  the  money  when  collected  was 
to  be  paid  to  the  treasurer,  and  the  treasurer  was  required  to 
pay  the  money  over  to  the  persons  to  whom  awards  for  damages 
had  been  made.  If  the  collector  could  not  find  any  goods  or 
chattels  to  satisfy  the  assessments  he  was  to  certify  the  fact  to 
the  common  council,  upon  which  they  were  authorized  to  pro- 
ceed and  sell  the  lands.  In  that  case  Bronson,  J.,  said  :  '^  In 
such  a  case  I  am  unable  to  see  that  any  other  duty  or  obligation 
rests  on  the  corporation  than  that  of  putting  the  necessary  ma- 
chinery in  motion  according  to  the  requirements  of  the  statute. 
If  the  common  council  neglected  that  duty  or  has  been  wanting 
in  diligence,  an  action  on  the  case  would  perhaps  lie  in  favor 
of  any  one  who  like  the  plaintiff  would  be  entitled  to  the  money 
when  collected ;  but  a  mandamics  would  be  a  more. appropriate 
remedy."  In  Stafford  v.  The  Mayor  of  Albany  (6  Johns. 
1,  and  7  id.  541),  an  action  of  assumpsit  for  the  recovery  of 
money  awarded  for  land  taken  for  street  purposes  by  the  city 
of  Albany  was  sustained  upon  the  express  ground  that  the 
benefits  of  the  improvements  were  not  charged  upon  individu- 
als, and  that  there  was  an  express  provision  that  the  damages 
should  be  paid  by  the  corporation.  Speaking  of  these  cases 
Judge  Bronson,  in  MoCvUough  v.  The  Mayor  of  Brooklyn^ 
further  said  :  "  There  was  a  duty  on  the  part  of  the  corporation 
to  pay  the  money,  and  the  decision  was  put  upon  that  ground. 
So  in  New  York,  although  the  burden  is  ultimately  to  fall 
upon  the  persons  benefited,  the  damages  awarded  are,  for  a 
limited  time,  to  be  paid  by  the  corporation.  (2  E.  L.  418,  §  183.) 
The  legislature  has  not  imposed  any  such  burden  upon  the  cor- 
poration of  Brooklyn,  and  this  action  cannot  be  maintained." 
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In  the  act  now  under  cousideration  the  land  for  the  street 
improvement  was  not  only  not  taken  by  the  cit}',  but  the  act 
contains  no  provision  making  it  the  duty  of  the  city  to  pay 
the  awards  for  such  lands  out  of  its  treasury.  The  act  made 
particular  provision  as  to  how  the  awards  were  to  be  paid,  and 
resort  can  be  had  to  that  provision  only  for  payment. 

In  Gumming  Y,  The  Mayor  etc.  of  Brooklyn  (11  Paige,  596), 
the  corporation  of  the  city  of  Brooklyn  contracted  with  the 
complainants  to  grade  and  regulate  one  of  the  avenues  of  tliat 
city  at  a  specified  price,  to  be  paid  for  out  of  the  moneys  which 
were  to  be  collected  by  an  assessment  to  be  made  for  such  im- 
provement, and  it  was  held  that  an  action  could  not  be  main- 
tained for  the  recovery  of  the  amount  due  upon  the  contract, 
but  that  an  action  could  be  maintained  because  the  citv  had  not 
Ciiused  a  proper  assessment  to  be  made,  and  the  money  thus 
collected.  That  was  a  case  where  the  improvement  made  was 
a  city  improvement,  and  the  city  had  legally  bound  itself  by 
contract,  and  it  was  made  liable  for  a  breach  of  its  contract. 

In  King  v.  The  City  of  Brookbjn  (42  Barb.  627),  the  legis- 
lature, by  an  act  passed  April  17, 186 1,  provided  for  the  widen- 
ing of  Fourth  avenue  in  the  city  of  Brooklyn,  and  appointed  a 
board  of  commissionei's  with  power  to  open  and  work  the  same, 
and  until  the  work  was  completed  all  control  over  the  avenue  was 
taken  from  the  common  council  and  given  to  the  commissioners. 
The  city  was  directed  to  issue  its  bonds  to  a  certain  amount  and 
to  pay  the  money  realized  therefrom  to  the  city  treasurer,  and  the 
same  was  to  be  kept  separate  and  paid  out  upon  the  order  of 
the  commissioners  only,  and  to  be  used  for  no  other  purpose. 
The  act  did  not  provide  that  the  corporation  of  the  city  of 
Brooklyn  should  accept  of  or  assent  to  it.     The  commissioners 
named  in  the  act  contracted  in  their  own  names  with  K.  and  B. 
for  certain  work  to  be  done  upon  the  avenue  by  K.  and  B.,  at 
stipulated  prices,  which  work  was  perfonned  by  the  latter. 
In  1862  the  legislature  enacted  a  new  charter  for  the  city  of 
Brooklyn,  by  which  there  was  created  a   board  of  contracts, 
which  board  only  could  bind  the  city  by  contract,  except  in 
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certain  specified  cases,  and  it  was  held :  First,  That  the  ave- 
nue commissioners  were  not,  by  operation  of  law,  the  agents  of 
the  city.  Second.  That  if  the  city  was  liable  to  K.  and  B. 
upon  the  contract,  it  was  liable  to  pay  as  directed  by  the  stat- 
ute, from  the  fund  and  in  the  precise  manner  therein  prescribed, 
solely  by  force  of  the  legislative  power  of  taxation.  Third. 
That  the  fund  raised  under  the  act  of  1861  was  tlie  only  fund 
with  reference  to  which  K.  and  B.  contracted  with  the  com- 
missioners ;  that  they  could  be  paid  in  no  other  way  than  un- 
der and  by  virtue  of  that  act.  Fmirth.  That  the  new  charter  of 
Brooklyn  did  not  repeal  the  act  of  1861  appointing  the  Fourth 
avenue  commissioners.  Fifth.  That  an  action  would  not  lie 
against  the  city  by  K.  and  B.  upon  the  contract,  until  the  fund 
should  have  been  raised  by  the  sale  of  the  city  bonds  and  the 
proceeds  paid  to  the  city  treasurer,  and  the  avenue  commission- 
ers had  given  their  order  on  the  treasurer  in  favor  of  K. 
and  B.  Sixth,  That  K.  and  B.  must  produce  the  order  from 
the  commissioners,  and  if  the  order  was  unjustly  refused  the 
remedy  was  by  mandaraua. 

Even  if  this  street  widening  was  a  street  improvement  inau- 
gurated and  carried  on  by  the  city,  for  which  it  was  bound 
to  provide  payment,  it  could  not  be  sued  and  compelled  to  pay 
out  of  its  general  funds,  unless  it  was  chargeable  with  fault 
and  negligence  in  not  collecting  the  assessments  imposed  to 
raise  money  to  pay  the  awards.  (Ilurit  v.  The  City  of  Utica^ 
18  N.  Y.  442;  Baker  v.  The  City  of  Utica,  19  id.  326; 
Baldwin  v.  TTie  City  of  Oswego^  1  Abb.  Ct.  App.  62.)  In 
the  latter  case  it  was  held  that  a  contractor  employed  for  the 
making  of  a  local  improvement,  the  expense  of  which,  under 
the  charter,  was  to  be  assessed,  not  upon  the  city  at  large 
but  only  on  the  property  benefited,  cannot  maintain  an  action 
for  his  compensation  against  the  municipal  corporation  directly 
on  the  contract  to  recover  a  judgment  which  shall  be  a  charge 
upon  the  general  resources  of  the  city.  It  was^  however,  held 
that  if  the  common  council,  or  ofiicers  of  the  city  having  power 
to  raise  the  necessary  funds  by  assessment,  neglected  to  do  so, 
the  action  would  lie  upon  the  ground  of  negligence. 
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In  Oanson  v.  The  City  of  Buffalo  (2  Abb.  Ct.  App.  242), 
it  was  held  that,  where  the  charter  of  a  city  requires  the  com- 
mon council  to  make  a  compensation  in  money  within  a  fixed 
time,  for  land  taken  for  a  local  improvement,  and  makes  such 
compensation  a  general  debt  or  charge  upon  the  city,  an 
action  lies  against  the  city  therefor  after  the  time  limited 
has  expired,  although  the  city  has  not  collected  the 
amount  from  the  parties  assessed;  and  that  decision  was 
based  uppn  the  circumstance  that  the  city  charter  made 
it  the  absolute  duty  of  the  city  to  pay  the  compensation. 
It  was  also  held  in  that  case  that  the  remedy  of  the  plaintiff 
would  have  been  by  mandamus  if  the  charter  had  provided 
that  the  compensation  due  him  should  be  paid  out  of  the  as- 
sessments. In  Swift  V.  Mayor ^  etc.,  of  New  York  (83  N.  Y. 
528),  it  was  held  that  where  a  particular  mode  of  discharging 
the  obligations  of  a  municipal  corporation  is  provided  by  law, 
that  mode  must  be  pursued  ;  and  that  it  is  only  when  the  cor- 
poration is  put  in  default  in  omitting  to  discharge  some  duty 
imposed  upon  it  by  statute,  after  the  proper  steps  have  been 
taken,  that  an  action  will  lie  against  it,  unless  it  has,  by  some 
act  of  its  own  outside  of  the  original  indebtedness  rendered 
itself  liable  ;  and  the  observations  and  reasoning  of  Kapallo, 
J.,  writing  the  opinion  of  the  court  in  that  case,  are  in  a  great 
degree  pertinent  to  this  case. 

We  have  now  gone  far  enough  to  deduce  the  following  con- 
clusions : 

First.  That  an  action  of  assurnpsit  for  this  award  could  not 
be  maintained  against  the  city  for  the  reason  that  there  is  noth- 
ing from  which  such  an  assumpsit  could  he  implied  and  there  is 
nothing  in  the  statute  obligating  the  city  to  pay  the  award  or 
making  it  a  debt  upon  the  city.  Plaintiffs'  land  for  the  widen- 
ing of  the  street  was  taken  by  the  direct  ^^  of  the  legislature, 
and  the  legislature  appointed  agents,  not  of  the  city,  but  of 
the  State,  to  enter  upon  the  lands  and  make  the  improve- 
ments. In  such  a  case  there  can  be  no  obligation  of  the  city 
to  pay,  except  the  obligation  be  found  in  the  statute  itself. 
But  for  the  constitutional  inhibition  land  could  be  taken  for 
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public  use  without  compensation:  hence  there  is  no  implied  ob- 
ligation to  make  compensation  for  land  thus  taken.  The  obli- 
gation mnst  be  created  by  the  law  taking  the  land  or  author- 
izing it  to  be  taken,  and  the  mode  of  discharging  it  and  ascer- 
taining its  extent  must  there  be  found.  Second.  The  plain tiifs^ 
remedy  is  undoubtedly  by  fnand(mhU8  to  compel  the  proper 
officers  designated  in  the  statute  to  collect  the  assessments  for 
benefits  by  the  sale  of  the  lands  assessed  and  thus  produce  the 
money  to  pay  the  award.  It  does  not  appear  that  any  thing 
stands  in  the  way  of  such  a  remedy.  It  was  not  the  design  of 
the  statute  that  the  expenses  of  the  improvement  inaugurated 
thereby  should  be  a  general  charge  upon  the  city ;  but  the  in- 
tention plainly  expressed  is  that  they  should  be  a  charge  upon 
the  lands  benefited,  and  effect  can  be  given  to  that  intention 
in  no  other  way  than  by  mwndamvs  to  compel  the  collection  of 
the  assessments. 

But  it  is  further  contended  on  behaK  of  the  plaintiffs  that 
the  city  is  liable  because  the  comptroller  did  not  pay  the  money 
realized  from  the  assessments  pro  rata  upon  all  the  awards. 
The  answer  to  this  is,  that  the  comptroller,  in  what  he  did,  did 
not  act  as  the  agent  of  the  city,  but  as  the  agent  of  the  State  in 
accomplishing  the  improvement.  The  money,  when  collected, 
did  not  belong  to  the  city  or  form  a  portion  of  its  funds.  It 
was  a  special  fund  to  be  especially  appropriated  by  the  comp- 
troller as  required  in  the  law.  {ZortUard  v.  27^  Town  of 
Monroe,  1  Kern.  392.)  If  the  comptroller  misappropriated 
the  money  or  neglected  to  pay  the  plaintifb  their  share  of  it, 
their  remedy  was  against  him  either  by  mcmdamus  or  an  action 
against  him  adapted  to  the  nature  of  the  case. 

It  is  further  contended  that  the  city  is  liable  because  the  tax 
officers  specified  in  the  statute  have  not  sold  the  lands  assessed, 
and  thus  collected  $50,000  of  the  assessments  remaining  un- 
paid. The  answer  again  is  that  such  officers  were  not  the 
agents  of  the  city,  and  the  city  is  not  responsible  in  any  way 
for  their  misfeasance  or  nonfeasance  in  this  matter.  They 
were  appointed  to  act  as  agents  of  the  State  for  the  collection 
of  assessments,  not  to  pay  a  debt  of  the  city,  but  to  pay  for  the 
SiOKBM  —  Vol.  XLI V.        27 
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In  Oanson  v.  The  City  of  Buffalo  (2  Abb.  Ct.  App.  242), 
it  was  held  that,  where  the  charter  of  a  city  requires  the  com- 
mon council  to  make  a  compensation  in  money  within  a  fixed 
time,  for  land  taken  for  a  local  improvement,  and  makes  such 
compensation  a  general  debt  or  charge  upon  the  city,  an 
action  lies  against  the  city  therefor  after  the  time  limited 
has  expired,  although  the  city  has  not  collected  the 
amount  from  the  parties  assessed;  and  that  decision  was 
based  uppn  the  circumstance  that  the  city  charter  made 
it  the  absolute  duty  of  the  city  to  pay  the  compensation. 
It  was  also  held  in  that  case  that  the  remedy  of  the  plaintiff 
would  have  been  by  'inandamus  if  the  charter  had  provided 
that  the  compensation  due  him  should  be  paid  out  of  the  as- 
sessments. In  Swift  V.  Mayor ^  etc.^  of  New  York  (83  N.  Y. 
528),  it  was  held  that  where  a  particular  mode  of  discharging 
the  obligations  of  a  municipal  corporation  is  provided  by  law, 
that  mode  must  be  pursued  ;  and  that  it  is  only  when  the  cor- 
poration is  put  in  default  in  omitting  to  discharge  some  duty 
imposed  upon  it  by  statute,  after  the  proper  steps  have  been 
taken,  that  an  action  will  lie  against  it,  unless  it  has,  by  some 
act  of  its  own  outside  of  the  original  indebtedness  rendered 
itself  liable  ;  and  the  observations  and  reasoning  of  Eapallo, 
J.,  writing  the  opinion  of  the  court  in  that  case,  are  in  a  great 
degree  pertinent  to  this  case. 

We  have  now  gone  far  enough  to  deduce  the  following  con- 
clusions : 

First.  That  an  action  of  assimpsit  for  this  award  could  not 
be  maintained  against  the  city  for  the  reason  that  there  is  noth- 
ing from  which  such  an  assumpsit  cowld  be  implied  and  there  is 
nothing  in  the  statute  obligating  the  city  to  pay  the  award  or 
making  it  a  debt  upon  the  city.  Plaintiffs'  land  for  the  widen- 
ing of  the  street  was  taken  by  the  direct  fat  of  the  legislature, 
and  the  legislature  appointed  agents,  not  of  the  city,  but  of 
the  State,  to  enter  upon  the  lands  and  make  the  improve- 
ments. In  such  a  case  there  can  be  no  obligation  of  the  city 
to  pay,  except  the  obligation  be  found  in  the  statute  itself. 
But  for  the  constitutional  inhibition  land  could  be  taken  for 
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pablic  nse  without  compensation:  hence  there  is  no  implied  ob- 
ligation to  make  compensation  for  land  thus  taken.  The  obli- 
gation must  be  created  bj  the  law  taking  the  land  or  author- 
izing it  to  be  taken,  and  the  mode  of  discharging  it  and  ascer- 
taining its  extent  must  there  be  found.  Second.  The  plaiiitiifs' 
remedy  is  undoubtedly  by  manda/m/as  to  compel  the  proper 
officers  designated  in  the  statute  to  collect  the  assessments  for 
benefits  by  the  sale  of  the  lands  assessed  and  thus  produce  the 
money  to  pay  the  award.  It  does  not  appear  that  any  thing 
stands  in  the  way  of  such  a  remedy.  It  was  not  the  design  of 
the  statute  that  the  expenses  of  the  improvement  inaugurated 
thereby  should  be  a  general  charge  upon  the  city ;  but  the  in- 
tention plainly  expressed  is  that  they  should  be  a  charge  upon 
the  lands  benefited^  and  effect  can  be  given  to  that  intention 
in  no  other  way  than  by  rrumdawAJs  to  compel  the  collection  of 
the  assessments. 

But  it  is  further  contended  on  behalf  of  the  plaintiffs  that 
the  dty  is  liable  because  the  comptroller  did  not  pay  the  money 
realized  from  the  assessments  jpro  rata  upon  all  the  awards. 
The  answer  to  this  is,  that  the  comptroller,  in  what  he  did,  did 
not  act  as  the  agent  of  the  city,  but  as  the  agent  of  the  State  in 
accomplishing  the  improvement.  The  money,  when  collected, 
did  not  belong  to  the  city  or  form  a  portion  of  its  funds.  It 
was  a  special  fund  to  be  especially  appropriated  by  the  comp- 
troller as  required  in  the  law.  {LoriUard  v.  The  Town  of 
Monroe^  1  Kern.  392.)  If  the  comptroller  misappropriated 
the  money  or  neglected  to  pay  the  plaintiflfe  their  share  of  it, 
their  remedy  was  against  him  either  by  ma/ndamus  or  an  action 
against  him  adapted  to  the  nature  of  the  case. 

It  is  further  contended  that  the  city  is  liable  because  the  tax 
officers  specified  in  the  statute  have  not  sold  the  lands  assessed, 
and  thus  collected  $50,000  of  the  assessments  remaining  un- 
paid. The  answer  again  is  that  such  officers  were  not  the 
agents  of  the  city,  and  the  city  is  not  responsible  in  any  way 
for  their  misfeasance  or  nonfeasance  in  this  matter.  They 
were  appointed  to  act  as  agents  of  the  State  for  the  collection 
of  assessments,  not  to  pay  a  debt  of  the  city,  but  to  pay  for  the 
SiOKBM  —  Vol.  XLI V.        27 
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In  Oanson  v.  The  City  of  Buffalo  (2  Abb.  Ct.  App.  242), 
it  was  held  that,  where  the  charter  of  a  city  requires  the  com- 
mon council  to  make  a  compensation  in  money  within  a  fixed 
time,  for  land  taken  for  a  local  improvement,  and  makes  such 
compensation  a  general  debt  or  charge  upon  the  city,  an 
action  lies  against  the  city  therefor  after  the  time  limited 
has  expired,  although  the  city  has  not  collected  the 
amount  from  the  parties  assessed;  and  that  decision  was 
based  uppn  the  circumstance  that  the  city  charter  made 
it  the  absolute  duty  of  the  city  to  pay  the  compensation. 
It  was  also  held  in  that  case  that  the  remedy  of  the  plaintiflE 
would  have  been  by  inandamus  if  the  charter  had  provided 
that  the  compensation  due  him  should  be  paid  out  of  the  as- 
sessments. In  Swift  V.  Mayor ^  etc.y  of  New  York  (83  N.  Y. 
528),  it  was  held  that  where  a  particular  mode  of  discharging 
the  obligations  of  a  municipal  corporation  is  provided  by  law, 
that  mode  must  be  pursued  ;  and  that  it  is  only  when  the  cor- 
poration is  put  in  default  in  omitting  to  discharge  some  duty 
imposed  upon  it  by  statute,  after  the  proper  steps  have  been 
taken,  that  an  action  will  lie  against  it,  unless  it  has,  by  some 
act  of  its  own  outside  of  the  original  indebtedness  rendered 
itself  liable  ;  and  the  observations  and  reasoning  of  Eapallo, 
J.,  writing  the  opinion  of  the  court  in  that  case,  are  in  a  great 
degree  pertinent  to  this  case. 

We  have  now  gone  far  enough  to  deduce  the  following  con- 
clusions : 

First.  That  an  action  of  dasumpsit  for  this  award  could  not 
be  maintained  against  the  city  for  the  reason  that  there  is  noth- 
ing from  which  such  an  flw«t»?7yK>«i^  could  be  implied  and  there  is 
nothing  in  the  statute  obligating  the  city  to  pay  the  award  or 
making  it  a  debt  upon  the  city.  Plaintiffs'  land  for  the  widen- 
ing of  the  street  was  taken  by  the  direct  ^^  of  the  legislature, 
and  the  legislature  appointed  agents,  not  of  the  city,  but  of 
the  State,  to  enter  upon  the  lands  and  make  the  improve- 
ments. In  such  a  case  there  can  be  no  obligation  of  the  city 
to  pay,  except  the  obligation  be  found  in  the  statute  itself. 
But  for  the  constitutional  inhibition  land  could  be  taken  for 
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public  use  without  compensation:  hence  there  is  no  implied  ob- 
ligation to  make  compensation  for  land  thus  taken.  The  obli- 
gation must  be  created  by  the  law  taking  the  land  or  author- 
izing it  to  be  taken,  and  the  mode  of  discharging  it  and  ascer- 
taining its  extent  mnst  there  be  found.  Second.  The  plaintiffs^ 
remedy  is  undoubtedly  by  mandcmiua  to  compel  the  proper 
officers  designated  in  the  statute  to  collect  the  assessments  for 
benefits  by  the  sale  of  the  lands  assessed  and  thus  produce  the 
money  to  pay  the  award.  It  does  not  appear  that  any  thing 
stands  in  the  way  of  such  a  remedy.  It  was  not  the  design  of 
the  statute  that  the  expenses  of  the  improvement  inaugurated 
thereby  should  be  a  general  charge  upon  the  city ;  but  the  in- 
tention plainly  expressed  is  that  they  should  be  a  charge  upon 
the  lands  benefited^  and  effect  can  be  given  to  that  intention 
in  no  other  way  than  by  mamdaTnus  to  compel  the  collection  of 
the  assessments. 

But  it  is  further  contended  on  behalf  of  the  plaintiffs  that 
the  city  is  liable  because  the  comptroller  did  not  pay  the  money 
realized  from  the  assessments  pro  rata  upon  all  the  awards. 
The  answer  to  this  is,  that  the  comptroller,  in  what  he  did,  did 
not  act  as  the  agent  of  the  city,  but  as  the  agent  of  the  State  in 
accomplishing  the  improvement.  The  money,  when  collected, 
did  not  belong  to  the  city  or  form  a  portion  of  its  funds.  It 
was  a  special  fund  to  be  especially  appropriated  by  the  comp- 
troller as  required  in  the  law.  {LoriUard  v.  The  Town  of 
Monroeyl  Kern.  392.)  If  the  comptroller  misappropriated 
the  money  or  neglected  to  pay  the  plaintiflEs  their  share  of  it, 
their  remedy  was  against  him  either  by  mxmdaraue  or  an  action 
against  him  adapted  to  the  nature  of  the  case. 

It  is  further  contended  that  the  city  is  liable  because  the  tax  . 
officers  specified  in  the  statute  have  not  sold  the  lands  assessed, 
and  thus  collected  $50,000  of  the  assessments  remaining  un- 
paid. The  answer  again  is  that  such  officers  were  not  the 
agents  of  the  city,  and  the  city  is  not  responsible  in  any  way 
for  their  misfeasance  or  nonfeasance  in  this  matter.  They 
were  appointed  to  act  as  agents  of  the  State  for  the  collection 
of  assessments,  not  to  pay  a  debt  of  the  city,  but  to  pay  for  the 
SiOKEM  —  Vol.  XLI V.        27 
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land  taken  by  the  State.  If  they  have  not  done  their  duty 
they  can  be  compelled  to  act  by  mandamtcSy  or  can  be  sued  for 
their  nonfeasance  or  misfeasance.  A  further  answer  to 
the  contention  that  the  city  should  be  made  liable  on .  account 
of  the  negligence  of  the  tax  officers  in  not  enforcing  collection 
of  the  assessments  is  tliat  there  is  no  finding  and  no  proof 
showing  any  damage  to  the  plaintifb  on  account  of  such  negli- 
gence or  omission  of  alleged  duty  on  the  part  of  the  tax 
officers ;  that  is,  it  does  not  appear  that  the  assessments  could 
have  been  collected  in  any  way  or  by  any  means.  It  does  not 
appear  that  the  lands  could  have  been  sold  so  as  to  realize  the 
amount  necessary  to  pay  the  plaintiffs,  and  hence  it  does  not 
appear  that  the  plaintiffs  were  damaged  by  the  neglect  or  omis- 
sion alleged.  On  the  contrary,  it  does  appear  quite  clearly 
that  the  lands  could  not  have  been  sold  for  enough  to  have 
paid  the  expense  of  the  sale ;  that  repeated  offers  of  sale  were 
made  at  great  expense  to  the  city,  and  no  bids  could  be  ob- 
tained for  the  land.  Before  the  city  could  be  made  liable  on 
the  ground  of  its  negligence  to  collect  these  assessments  it  was 
requisite  that  it  should  appear,  and  be  found  that  but  for  such 
negligence  the  assessments  could  have  been  collected,  and  that 
thus  the  plaintiffs  suffered  damages  from  the  negligence. 

But  there  is  a  further  answer  to  the  contention  that  the  city 
should  be  held  liable  for  the  misfeasance  or  nonfeasance  of 
either  the  comptroller  or  the  tax  officers  even  upon  the  as- 
sumption that  they  were  charged  with  duties  as  agents  or 
officers  of  the  city.  It  was  provided  in  the  city  charter  (Chap. 
63,  §  39,  Laws  of  1862  ;  chap.  863,  title  19,  §  27,  Laws  of  1873) 
as  follows:  "The  city  of  Brooklyn  shall  not  be  liable  in 
damages  for  any  misfeasance  or  nonfeasance  of  the  common 
council,  or  any  officer  of  the  city  or  appointee  of  the  common 
council  of  any  duty  imposed  upon  them,  or  any  or  either  of 
them,  by  the  provisions  of  this  act,  or  of  any  other  duty  enjoined 
upon  them,  or  any  or  either  of  them  as  officers  of  the  govern- 
ment by  any  provision  of  this  act,  but  the  remedy  of  the  party 
or  parties  aggrieved  for  any  such  misfeasance  or  nonfeasance 
shall  be  by  mandamvus  or  other  proceedings,  or   action   to 
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compel  the  performance  of  the  duty,  or  by  other  action  against 
the  members  of  the  common  council,  officer  or  appointee  as  the 
rights  of  such  party  or  parties  may  by  law  admit,  if  at  all." 
This  provision  in  the  charter  was  held  to  be  constitutional  in 
Gray  v.  The  CUy  of  Brooklyn  (2  Abb.  Ct.  of  App.Dec.  267), 
and  it  was  there  said :  * '  The  object  of  the  legislature  is  clear, 
and  that  is  to  exonerate  the  city  from  liability  on  account  of 
the  omission  and  misconduct  of  its  officers,  to  impose  all  the 
legal  consequences  of  their  acts  directly  upon  the  persons  who 
might  be  guilty  of  such  official  misconduct."  Here  the  sole 
ground  upon  which  the  plaintiflfe  seek  to  maintain  thia  action 
in  the  argument  before  us  is  the  omission  or  neglect  of  duty  on 
the  part  of  the  tax  officers  of  the  city  to  collect  the  assessment, 
and  also  on  the  ground  of  the  misconduct  of  the  comptroller  in 
not  disbursing  the  moneys  collected  pro  rata  among  all  the 
persons  entitled  to  awards.  But  the  action  is  thus  based  neces- 
sarily upon  the  nonfeasance  or  misfeasance  of  some  one  or 
more  of  the  dty  officers,  and  the  provision  of  law  quoted  is 
plainly  an  answer  to  the  action  in  any  aspect  in  which  it  may 
be  viewed.  PlaintifEs'  remedy  is  confined  to  mandarmLs  or 
actions  against  the  officers  guilty  of  nonfeasance  or  misfeasance 
whoever  they  may  be. 

As  the  city  owed  the  plainti£k  no  duty  to  pay  the  awards, 
and  was  under  no  obligation  directly  to  pay,  its  liability,  if  any, 
could  be  based  only  upon  negligence  in  not  discharging  a  duty 
which  it  owed  the  plaintiffs  under  the  statutes,  and  they  im- 
posed no  such  duty.  The  alleged  negligence  was  not  a  corpo*- 
rate  negligence,  but  was  the  negligence  only  of  certain  officers 
having  specific  duties  to  perform  not  for  the  city  but  for  the 
public,  and  particularly  for  the  plaintiffs  and  others,  and  for 
the  n^ligence  of  such  officers  the  provision  of  law  quoted,  and 
the  principles  of  law  above  referred  to  furnish  an  exemption 
from  liability. 

It  cannot  be  said  that  the  city  ought  to  have  put  the  officers 
in  motion  by  ma/ndaraus^  because  it  was  under  no  liability  or 
obligation  to  pay  the  award. 

We  are  not  concerned  with  the  question  as  to  the  manner  in 
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whicli  the  plainti&  if  defeated  in  this  action  are  to  get  pay- 
ment of  their  award.  It  is  safficdent  for  the  present  purpose 
that  the  city  is  not  liable  for  it  in  this  action.  If  the  act  under 
which  the  award  was  made  is  unconstitutional  and  itivalid  for 
not  making  suitable  provision  for  compensation,  then  theplaint- 
ifis  have  no  claim  against  the  city;  if  constitutional,  the 
methods  for  procuring  payment  for  the  award  pointed  out  in 
the  act  must  be  pursued. 

We  may  say,  however,  that  the  plaintiflb  cannot  be  deprived 
of  their  land  without  compensation.  The  provision  to  be  found 
in  the  State  and  Federal  Constitutions  which  provides  that  pri- 
vate property  shall  not  be  taken  for  public  use  without  just 
compensation  is  their  protection  against  spoliation.  In  the  case 
where  the  property  is  taken  by  the  State  or  a  municipal  corpora- 
tion, the  compensation  to  be  made  need  not  be  actually  ascer- 
tained and  paid  before  the  property  is  taken,  but  it  is  sufSicient 
that  certain  and  ample  provision  has  been  made  by  law  for  the 
compensation  of  the  owner.  {People  ex  rd.  TJUey  v.  Hayden^ 
6  Hill,  359 ;  Cooley  on  Constitutional  Limitations,  558.)  It  was 
doubtless  supposed  in  this  case  by  the  legislature  that  ample  and 
certain  provision  had  been  made  for  the  payment  of  the  damages 
for  lands  taken  for  this  improvement.  It  was  not  anticipated, 
and  perhaps  could  not  have  been,  that  the  expense  of  the  im- 
provement would  be  so  great  as  to  amount  to  a  -confiscation  of 
the  lands  upon  which  assessments  were  made.  It  was  reason- 
ably certain  that  a  sale  of  the  lands  would  produce  the  amount 
needed  to  pay  the  awards.  But  suppose  after  the  plaintiff 
have  resorted  to  all  the  means  furnished  by  the  law  to  procure 
compensation  for  their  lands  taken,  and  without  any  fault  on 
their  part  they  fail,  shall  they  lose  their  land  ?  I  say  no !  The 
compensation  to  be  provided,  to  answer  the  constitutional  re- 
quirement, must  be  certain.  It  is  not  sufficient  that  it  is  merely 
formal  and  illusory,  and  if  in  the  end  the  law  disappoints  the 
anticipation  of  the  legislature  and  of  the  land-owner,  and 
fails  to  give  compensation  without  any  fault  of  the  land-owner, 
then  his  land  has  not  been  legally  taken,  and  he  may  re-enter 
upon  his  land,  or,  if  needful,  bring  ejectment  for  its  recovery, 
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and  he  will  thus  be  re-posBeased  of  his  land  as  of  his  former 
estate.  In  this  ease,  therefore,  if  after  resorting  to  mcmdamtcs 
proceedings  and  pursuing  all  the  remedies  given  them  by  law, 
the  plaintiffs  fail,  thej  may  re-take  their  land  and  that  will  then 
be  their  only  remedy. 

We,  therefore,  conclude  that  this  recovery  is  wrong  and  that 
the  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

The  foregoing  opinion  was  written  after  the  first  argument 
of  the  case  in  this  court.  Upon  the  reargument  additional 
views  have  been  urged  upon  our  attention  by  the  learned  coun- 
sel for  the  plaintiffs,  which  I  will  briefly  notice. 

Section  7  of  chapter  681  of  the  Laws  of  1868  is  as  follows : 
"  All  laws  now  in  force  relative  to  the  widening,  opening  and 
improving  streets  and  avenues  in  the  city  of  Brooklyn,  subse- 
quent to  the  appointment  of  commissioners  of  estimate,  and 
proceedings  thereon,  and^the  duties  of  the  several  persons  to  be 
employed  therein,  substituting  the  commissioners  of  Prospect 
Park  in  place  of  the  common  council,  and  also  in  place  of  the 
street  commissioner  of  said  city,  and  substituting  the  said 
commissioners  of  estimate  and  assessment  in  place  of  the  board 
of  assessors  of  said  city,  so  far  as  relates  to  the  opening  of 
streets  and  avenues,  including  also  payment  for  the  work  and 
the  levy  and  collection  of  the  assessments  for  such  improve- 
ments and  lien  thereof,  so  far  as  they  are  not  inconsistent  with 
the  provisions  of  this  act,  shall  apply  to  and  regulate  all  pro- 
ceedings that  may  be  had  or  taken  under  this  act.  But  such 
proceedings  shall  continue  to  be  under  the  direction  of  the  com- 
missioners of  Prospect  Park,  who  shall  stand  in  the  place  of 
and  act,  when  required,  as  the  common  council  of  the  city  or 
the  street  commissioner  thereof  would  be  required  to  act  in  the 
premises,  and  they  shall  employ  an  attorney  and  counsel  and 
all  such  clerks,  surveyors  and  other  agents  as  may  be  required 
for  the  purposes  of  this  act.  " 

The  claim  is  confidently  made  that  this  section  in  some  way 
imposes  a  duty  upon  the  city  to  pay  this  award.   It  is  im- 
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possible  for  me  to  perceive  how  it  does  so.  It  certainly  does 
not,  in  terms,  impose  any  duty  upon  the  city.  It  expressly 
takes  from  the  common  council  all  authority  to  act,  and  substi- 
tutes in  its  place  the  commissioners  of  Prospect  Park.  It  is  not 
clear  to  what  precise  extent  other  laws  applicable  to  opening 
and' improving  streets  in  the  city  of  BrooUyn  are  made  appli- 
cable to  this  improvement. 

It  is  claimed  that  section  16  of  title  4  of  chapter  884  of  the 
Laws  of  1 854,  which  was  in  force  as  part  of  the  city  charter  in 
1868  and  subsequently,  is  made  applicable.  That  section  is  as 
follows :  "  The  city  comptroller  shall  pay  to  the  persons  to 
whom  damages  may  have  been  awarded  in  such  report  the 
amount  of  such  damages  without  any  deduction  therefrom  by 
way  of  fee  or  commission."  That  section  has  reference  to 
awards  made  by  commissioners  of  estimate  and  assessment 
for  damages  to  owners  of  lands  taken  for  street  openings. 
Upon  the  first  argument  no  stress  was  placed  upon  that 
section  and  indeed  our  attention  was  not  called  to  it 
Unless  it  is  sufficient  to  impose  a  liability  upon  the  city 
for  the  award  now  in  question,  there  is  certainly  no  other 
provision  of  law  applicable  to  the  city  which  does  so.  The 
section  does  not,  in  terms,  impose  any  obligation  upon  the 
city.  It  does  not  provide  that  the  city  shall  be  liable  for  the 
awards  or  bound  to  pay  them  in  its  corporate  capacity  out  of  its 
general  or  corporate  funds.  To  hold  that  it  imposed  a  general 
liability  upon  the  city  would  be  against  the  general  scheme 
provided  in  the  city  charter  for  the  payment  of  the  expenses  of 
opening  and  improving  streets.  It  simply  imposes  a  duty  upon 
the  comptroller,  and  the  discharge  of  that  duty  is  regulated  by 
sections  1,  3  and  3  of  title  10  of  the  same  chapter.  Section  1 
provides  that  the  accounts  of  the  city  and  the  management  of 
its  finances  shall  be  under  the  direction  of  the  comptroller,  sub- 
ject to  the  provisions  of  that  act,  and  to  the  ordinances  of  the 
common  council.  Section  2  provides  that  the  accounts  shall  be 
distributed  in  three  distinct  classes,  the  fii*8t  of  which 
shall  embrace  all  such  expenditures  as  are  to  be  made  out 
of  money  raised  by  the  general  tax  and  shall  be  Called  the 
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general  fond;  the  second,   such  as  are  to  be  made  out  of 
money  raised  by  a  special  or  loca^  tax,  or  assessment,  and 
it  shall  be  called  the  special  fund ;  and  the  third  class  shall  con- 
sist of  accounts  of  the  sinking  fund  ;  and  it  is  provided  that  no 
money  raised  for  the  use  of  one  of  the  funds  shall  at  any  time 
be  used  for  the  purposes  of  either  of  the  other  of  such  funds. 
Section  3  provides  that  the  accounts  of  the  general  fund  shall 
always  exhibit  the  receipts  and  expenditures  of  each  depart- 
ment of  the  city  government,  and  no  receipt  or  expenditure  of 
money  shall  at  any  time  be  charged  or  credited  to  any  other 
than  its  appropriate  account ;  that  the  accounts  of  the  special 
fund  in  addition  to  the  general  account  of  such  fund  shall,  at  all 
times,  exhibit  the  amounts  received  and  paid  under  each  item 
composing  such  fund,  with  the  amounts  received  and  paid  for 
interest  on  each;  and  that  the  sinking  fund  account  shall 
exhibit  the  amounts  received  into  such  fund,  specifying  from 
what  sources  they  have  been  received,  together  with  the 
amount  and  description  of  s^urities  belonging  to  such  fund. 
If  section  16  is  made  applicable  to  the  Sackett  street  im- 
provement then  also  are  these  sections  1,  2  and  3,  and  hence 
no  duty  was  imposed  upon  the  comptroller  to  pay  these  awards 
out  of  the  general  fund  of  the  city,  but  it  was  his  duty  to  pay 
and  he  could  pay  only  out  of  the  special  fund  created  by 
moneys  received  from  the  assessments  imposed  to  pay  the 
awards.     If  the  city  could  be  sued  for  awards  made  for  land 
damages,  and  thus  compeUed  to  pay  whether  the  money  was  in 
the  special  fund  for  that  purpose  or  not,  then  all  these  carefully 
framed  provisions  would  be  of  no  use  and  could  at  any  time 
be  disr^arded  and  nullified.     By  section  1  above  cited,  the 
common  council* was  authorized  to  pass  ordinances  regulating 
the  manner  in  which  the  comptroller  should  discharge  his 
duties,  and  I  find  among  the  ordinances' of  the  city  contained 
in  a  printed  volume  delivered  to  us  upon  the  argument  of  this 
case  by  the  counsel  for  the  plaintiffs,  which  volume  is  made 
evidence  of  the  ordinances  therein  contained  (§  5,  tit.  11  of 
the  same  chapter),  an  ordinance  (§  4,  art  4  of  the  ordinances) 
which  provides  that  the  comptroller  shall  draw  warrants  to  pay 
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awards  for  land  damages  when  they  shall  be  audited,  aad  ^^  the 
assessments  for  the  pm^se  shall  be  collected  and  in  the 
ti^easury." 

It  is  impossible,  therefore,  to  perceive  how  the  plaintiff  can, 
in  this  action,  enforce  payment  of  their  award  oat  of  the  gen- 
eral fund  of  the  city.  Assuming  that  all  the  sections  referred 
to  are  applicable  to  this  improvement,  the  only  way  for  the 
plaintiffs  to  procure  payment  of  their  award  is  to  compel  the 
collection  of  the  assessments,  and  thus  the  creation  of  the 
special  fund  and  then  procure  payment  out  of  that  fund.  If 
through  the  misfeasance  or  nonfeasance  of  any  of  the  city 
officers  the  special  fund  is  not  created  or  payment  out  of  it  is 
not  made  to  those  entitled,  liability  to  pay  awards  is  not  cast 
upon  the  city ;  and  for  reasons  stated  in  the  foregoing  opinion, 
the  city  cannot  be  made  liable  for  damages  on  account  of  such 
misfeasance  or  nonfeasance. 

The  conclusion  I  have  thus  reached  is  somewhat  fortified  by 
other  provisions  of  law  applicable  to  the  city  of  Brooklyn. 
By  section  6  of  chapter  213  of  the  Laws  of  1859,  it  is  provided 
that  ^'  in  no  event  shall  any  expense  for  any  improvement  or 
work  contemplated  by  the  iirst  and  second  sections  of  this  act 
be  a  charge  against  the  city  of  Brooklyn  except  so  far  as  said 
city  may  be  the  owner  of  land  to  be  assessed  for  such  work  or 
improvement ;"  and  by  section  seven  it  is  provided  that  "it 
shall  be  a  misdemeanor  and  punishable  as  such,  for  any  person 
or  officer  in  the  city  of  Brooklyn  to  take  from  the  treasury  of 
said  city,  by  warrant  or  otherwise,  any  money  for  or  on  account 
of  the  expense  of  any  local  improvement  hereafter  to  be  made 
in  said  city,  unless  the  same  has  first  been  assessed,  collected 
and  paid  into  the  treasury  to  the  credit  of  such  improvement." 
It  is  claimed  on  the  part  of  the  plaintijSEs  that  these  sections 
have  reference  only  id  the  improvements  specified  in  the  first 
and  second  sections  of  the  act,  to-wit :  regulating,  grading  and 
paving  streets,  etc.,  and  that  they  have  no  reference  whatever 
to  expenses  and  payments  for  land  damages.  If  this  claim  be 
well  founded,  then  the  whole  scheme  of  the  laws  constituting 
the  city  charter  is  rendered  harmonious,  and  the  oity,  in  its 
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eorporate  capacity,  is  protected  t^inst  any  liability  whatever 
for  the  expense  of  locd  improvements  to  be  discharged  out  of 
its  general  fund ;  that  is,  by  the  sections  cited  from  the  laws 
of  1854  it  is  protected  against  liability  for  awards  made  for 
lands  taken  for  street  improvements,  and  by  the  sections  last 
cited  it  is  protected  against  any  liability  for  the  [expense  of 
regulating,  grading  and  paving  the  streets.  But  I  am  inclined 
to  the  opinion  that  section  7  last  cited  has  reference  to  every 
expense  for  street  improvements,  as  wellland  damages  as  other 
expenses.  The  word  "improvement"  there,  as  well  as  in 
many  other  places  in  the  laws  relating  to  the  city,  is  used  to 
embrace  the  whole  subject  of  opening,  regulating  and  estab- 
lishing streets.  By  other  laws,  payments  for  such  improve- 
ments out  of  any  but  the  special  fund  were  prohibited,  and  by 
this  section  it  is  made  a  crime  to  make  such  payments. 

Sections  6  and  7  of  the  act  of  1859,  above  cited,  are  incorpo- 
rated in  the  city  charter  (Chap.  863  of  the  Laws  of  1873,  title 
1S|  §  ^)y  ^^^  there  it  is  provided  that  in  no  event  shall  any  ex- 
pense for  any  street  improvement  be  a  charge  against  the  city 
of  Brooklyn ;  and  there  the  word  "  improvement "  is  conceded 
to  etnbraoe  the  opening  of  streets  as  well  as  the  regulating  and 
grading  them. 

Section  16,  above  cited,  was  not  new  in  the  charter  of  1854, 
but  it  is  first  found,  so  far  as  my  researches  enable  me  to  say, 
in  section  12  of  chapter  319  of  the  Laws  of  1833,  which  was 
an  act  to  amend  the  charter  of  the  village  of  Brooklyn.  That 
section  is  precisely  like  section  16  substituting  village  treasurer 
in  place  of  city  comptroller,  and  yet  it  is  entirely  clear  that  that 
section  did  not  impose  a  corporate  liability  upon  the  village  to 
pay  the  awards  out  of  its  general  fund,  and  under  it  an  action 
of  assumpsU  could  not  be  maintained  against  the  village.  {Mc- 
OuUsugh  V.  The  May  or ^  svpra.)  Section  16  is  9gain  found 
substantially  unbodied  in  section  27  of  title  18  of  the  charter 
of  1873.  That  section  is  as  follows:  ^^  The  comptroller  shall 
pay  to  the  persons  to  whom  damages  may  have  been  awarded 
in  such  report  the  amount  of  such  damages,  with  interest  at  the 
SioKKLS  —  Vol.  XLIV,       28 
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Tate  of  seven  per  centum  per  annum  from  a  day  thirty  days 
subsequent  to  the  day  of  confirmation  of  the  respective  assess- 
ments j7n>  rata^  as  moneys  on  account  of  such  assessments  shall 
be  received  from  the  department  of  collection."  Prior  to  1873 
as  disclosed  in  the  record  before  us,  it  had  been  the  custom  of 
the  comptroller  to  pay  the  awards  in  the  order  of  their  presenta^ 
tion  to  him,  and  a  controversy  had  arisen  as  to  whether  the 
awards  should  be  paid  in  that  way  or  pro  rata  out  of  the 
moneys  collected  from  assessments,  and  the  main  purpose  of 
the  changed  phraseology  of  section  27  obviously  was  to  provide 
for  the  pro  rata  payment  and  not  to  exempt  the  city  from 
general  liability  for  awards  which  before  may  have  been  sup- 
posed to  exist. 

I  am  therefore  of  opinion,  upon  a  careful  review  of  all  the 
laws  applicable  to  the  village  and  the  city  of  Brooklyn  which 
have  come  to  my  attention,  that  there  never  has  been  a  time 
when  the  village  or  city  was  liable  in  its  corporate  capacity  to 
pay  out  of  its  general  fund  awards  made  for  lands  taken  for 
street  improvements.  It  is  clear  that  it  was  always  the  legis- 
lative intent  that  such  awards  should  be  paid  from  benefit 
assessments. 

It  is  further  contended  that  the  city  may  be  held  liable  in 
this  action  to  the  plaintiffs,  because  the  moneys  collected  from 
the  assessments  were  paid  into  the  city  treasury ;  but  the  words 
"  city  treasury  "  are  misleading.  They  describe  nothing  tangible. 
The  moneys  when  collected  were  required  to  be  paid  to  the 
city  treasurer  and  were  by  him  required  to  be  kept  separate 
from  the  other  funds  of  the  city.  They  were  to  constitute  a 
'special  fund  applicable  only  to  the  payment  of  the  awards. 
Not  only  could  the  comptroller  and  treasurer  not  appropriate 
these  funds  to  any  other  purpose,  but  the  city  through  its  com- 
mon council  could  not  use  them  for  any  other  purpose  or  con- 
trol their  disposition  in  any  way.  The  money  in  the  special 
fund  in  no  sense  belonged  to  the  city  and  constituted  no  part 
of  its  assets.  It  was  created  solely  for  the  benefit  of  the 
owners  of  awards,  and  was  subject  to  the  absolute  control  of 
the  comptroller  for  the  payment  of  such  awards.    If  he  miSf- 
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appropriated  the  f  ands  he  incurred  both  a  criminal  and  civil 
liability^  but  imposed  no  liabilitj  upon  the  city. 

I  recognize  the  rule  that  statutes  should  be  so  construed,  if 
they  can  be,  as  to  avoid  a  conflict  with  the  Constitution,  but 
there  is  a  rule  paramount  to  all  others,  that  in  the  construction 
of  statutes  the  intention  of  the  legislature  must  govern.  When 
that  is  ascertained  it  must  have  effect  regardless  of  consequences. 
Here  the  intent  of  the  legislature  that  the  awards  for  the 
Sackett  street  improvemeDt  should  not  be  a  general  charge 
upon  the  city  is  so  plain  and  manifest  that  it  cannot  be  disre- 
garded or  thwarted  even  if  the  construction  which  I  have  given 
to  the  statutes  would  bring  them  under  the  condemnation  of 
the  Constitution. 

I,  therefore,  adhere  to  the  views  expressed  in  my  prior  opinion 
which  may  be  summarized  as  follows : 

First.  There  is  no  provision  of  law  expressly  obligating  the 
city  to  pay  this  award. 

Second,  There  is  no  implied  obligation  resting  upon  the  city 
to  pay  it. 

Third.  The  dty  is  not  liable  for  the  misfeasance  or  nonfeas- 
ance of  any  of  its  officers  in  consequence  of  which  plaintiffs 
have  failed  to  receive  payment  of  the  award. 

Fourth,  The  money  collected  from  assessments  did  not  come 
into  the  possession,  control  or  ownership  of  the  city,  jbo  as  to 
make  it  liable  for  the  payment  of  this  award  or  for  the  misap- 
propriation of  such  money. 

All  concur  with  Andbews,  Ch.  J.,  for  affirmance,  except 
Bapallo  and  Earl,  JJ.,  dissenting. 

Judgment  affirmed. 


Habia  L.  Platz,  Bespondent,  v.  The  Crrr  of  Cohoes,  Appel- 
lant 

Wheie,  throagh  culpable  omiMion  of  duty  upon  the  part  of  the  munici- 
pal corporation,  a  city  street  has  become  obetracted,  and  in  consequence 
a  traveler  upon  the  street  is  injured,  it  is  no  defense  to  an  action  against 
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the  manicipalitj  to  recover  damagee  that  the  accident  happened  npon 
Sunday,  and  that  the  person  injured  was,  in  traveling  on  that  daj,  vio. 
lating  the  statate  relating  to  the  "  observance  of  Sunday."  (1  H.  S.  676, 
§70.) 

The  courts  maj  not  add  to  the  penalty  imposed  by  that  statute  a 
a  forfeiture  of  the  right  to  indemnity  for  an  injury  resulting  from  defend- 
ant's negligence,  and  the  violation  of  t)ie  statute  cannot  be  regarded  as 
the  immediate  cause  of  the  injury. 

Johman  v.  Town,  of  Ircuburgh  {47  Vt.  28  [10  Am.  Rep.  Ill]),  JBolcomb  v. 
Toum  ofDahby  (51  Vt.  428).  Bcmoorth  v.  Swamey  (10  Mete.  863),  J<m6%  v. 
Andowr  (10  Allen,  18),  disapproved. 

(Argued  April  19, 1882  ;  decided  May  80,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  January  25,  1881,  which  affirmed  a  judgment  in  favor 
of  plaintifi,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  injuries  al- 
leged to  have  been  caused  by  defendant's  negligence. 

The  material  facts  are  stated  in  the  opinion. 

G.  L.  Stedman  for  appellant.  The  court  erred  in  refusing 
to  nonsuit,  upon  the  ground  that  the  plaintiff  met  with  this 
accident  while  violating  the  Sunday  law.  (3  R.  S.  [7th  ed.] 
1975;  Bosworih  v.  Swanaey^  10  Mete.  363;  Jones  v.  Arir 
dover^  10  Allen,  18 ;  Johnson  v.  Town  of  Ira^v/rgh^  47  Vt. 
28 ;  Holcomb  v.  Village  of  Dariby^  51  id.  428  ;  McClary  v. 
Lowell^  44  id.  116  ;  Sutton  v.  Wauwautosa^  29  Wis.  21 ;  Mer^ 
ritt  V.  Earle,  29  N.  Y.  115, 120 ;  Carroll  v.  Statm  Island  JS. 
H.  Co.y  58  id.  126,  133,  135,  137.) 

Rufus  W.  Peckha/m  for  respondent.  There  was  no  error 
in  refusing  to  charge  that,  if  the  plaintiff  was  riding  in  viola- 
tion of  the  Sunday  law,  she  could  not  recover.  {Carroll  v. 
EaUway  Co.,  58  N.  T.  126 ;  Merrilt  v.  jEbrZ^,  29  id.  115 ; 
EtoKberry  v.  L&oiUe,  2  Hilt.  40  ;  Wood  v.  Erie  Railway  Co., 
72  N".  T.  196 ;  Winspea/r  v.  Ins.  Co.,  L.  R.,  6  Q.  B.  Div.  42 ; 
Lawrence  v.  Ins.  Co.,  7  id.  216 ;  Reynolds  v.  Ins.  Co.,  22  L. 
T.  820;  18  Weekly  Rep.  1141;  Mastersony.R.R.  Co.^SiN. 
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T.  247,  254;  Baldwin  v.  Bafney^  12  R.  I.  392;  Woodman 
V.  BkMard,  25  N.  H.  67 ;  Sutton  v.  Towuy  etc.,  29  Wis.  21 ; 
Makoney  v.  Cooh^  26  Penn.  St.  342 ;  Schmidt  v.  Humphrey, 
48  Iowa,  668;  S.  (7.,  80  Am.  Kep.  414,  417;  Railroad  Co., 
etc.,  V,  Tow-hoa/t  Go.,  23  How.  [U.  S.]  209  ;  20  Alb.  L.  J.  336 ; 
14  Am.  Law  Reg.  547,  554.)  Traveling  on  Sunday  was  not 
unlawful  by  the  comtnon  law.  {Batsford  v.  Every,  44  Barb. 
616,  and  note,  620.)  The  penalty  given  by  the  statute  can 
alone  be  enforced^  and  a  further  penalty  of  submission  to 
wrong  without  any  power  or  legal  right  to  successfully  com- 
plain cannot  be  added  to  the  one  provided  by  statute.  {People 
V.  Hislop,  77  N.  Y.  831.) 

Danfobth,  J.  The  defendant  made  an  excavation  in  one  of 
its  public  streets,  and  neither  removing  or  leveling  the  earth 
taken  therefrom,  left  it  in  the  way.  While  the  respondent  was 
riding  with  her  husband,  the  carriage  in  which  they  were  was, 
without  carelessness  on  the  part  of  either,  upset  by  the  pile  of 
earth,  and  she  was  injured.  That  the  street  was  defective 
through  the  culpable  omission  of  duty  on  the  part  of  the  de- 
fendant is  not  denied,  but  the  accident  happened  on  Sunday, 
and  the  learned  counsel  for  the  appellant  claims  that  it  owed 
no  duty  to  the  plaintiff  to  keep  its  streets  in  repair  on  that  day, 
because  it  did  not  appear  that  she  was  then  traveling  ''  either 
from  necessity  or  charity,"  nor  for  any  purpose  permitted  by 
the  law.  It  is  plain,  therefore,  that  she  was  violating  the  statute 
relating  to  the  "  observance  of  Sunday  "  (1  R.  S.  628,  title  8, 
chap.  20,  art.  8,  §  70),  but  we  do  not  perceive  how  that  fact 
relieves  the  defendant. 

It  imposed  an  obligation  upon  the  plaintiff  to  refrain  from 
traveling,  and  for  its  violation  prescribed  a  forfeiture  of  one  dol- 
lar. It  also  declares  that  upon  complaint  made  before  a  magis- 
trate, and  conviction  had,  that  sum  might  be  collected  by  distress 
and  sale  of  the  goods  and  chattels  of  the  offender,  or  if  sufficient 
could  not  be  found,  she  might  be  "  committed  to  the  common 
jail  for  not  loss  than  one  or  more  than  tliree  days."  The  statute 
goes  no  further,  and  we  are  aware  of  no  principle  upon  which 
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it  can  be  held  that  the  right  to  maintain  an  action  in  respect  of 
special  damage  resulting  from  the  omission  of  a  defendant  to 
perform  a  public  duty  is  taken  away  because  the  person  injured 
was  at  the  time  disobeying  a  positive  law.  The  courts  are  re- 
quired to  constme  a  penal  statute  strictly,  and  having  before 
him,  for  judgment,  an  alleged  violation  of  the  Sunday  law. 
Lord  Maksfibld  said:  "  If  the  act  of  Parliament  gives  author- 
ity to  levy  but  one  penalty,  there  is  an  end  of  the  question,  for 
there  is  no  penalty  at  common  law."  {Orepps  v.  Durdefiy  2 
Cowper,  640.)  This  was  a  proceeding  to  enforce  the  statute,  but 
in  CarrM  v.  Siaten  hlamd  R.  R.  Co.  (58  N.  Y.  126 ;  IT  Am. 
Eep.  221),  an  action  by  a  passenger  against  a  carrier  to  recover 
damages  for  injuries  received  through  its  carelessness,  this  court 
held  that  the  fact,  'Hhat  the  plaintiff  was  at  the  time  of  the  injury 
traveling  contrary  to  the  statute,"  was  no  defense  to  the  action. 
The  policy  of  the  statute  and  its  limitations  were  then  consid- 
ered, and  the  court  refused  to  add  to  the  penalty  imposed  by  it 
a  forfeiture  of  the  right  to  indemnity  for  an  injury  resulting 
from  the  defendant's  negligence. 

The  Sunday  law  received  a  similar  construction  in  PhUa.^ 
WiL  ds  BdU.  R.  R.  Co.  v.  PhU.  <&  Havre  de  Orace  Steam 
Towboat  Co.  (23  How.  U.  S.  Sup.  Ct  Rep.  209),  the  court 
holding  that  the  offender,  the  plaintiff  in  the  action,  was  liable 
to  the  fine  or  penalty  imposed  thereby,  and  nothing  more,  say- 
ing, "  We  do  not  feel  justified,  therefore,  on  any  principles  of 
justice,  equity,  or  of  public  policy,  in  inflicting  an  additional 
penalty  of  $7,000,  on  the  libelants,  by  way  of  set-off,  because 
their  servants  may  have  been  subject  to  a  penalty  of  twenty- 
shillings  each  for  breach  of  the  statute."  To  the  same  effect  is 
Baldwin  \. Barney  {\2  R  L  392 ;  34  Am.  Rep.  670). 

It  may  indeed  be  said  that  if  the  plaintiff  had  obeyed  the 
law,  remained  at  home,  and  not  traveled,  the  accident  would 
not  have  happened.  That  is  not  enough.  The  same  obedience 
to  tiie  law  would  have  saved  the  plaintiffs  in  the  cases  just 
cited.  It  must  appear  that  the  disobedience  contributed  to  the 
accident,  or  that  the  statute  created  a  right  in  the  defendant, 
which  it  could  enforce.    But  the  object  of  the  statute  is  the 
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promotion  of  public  order,  and  not  the  advantage  of  individuak. 
The  traveler  is  not  declared  to  be  a  trespasser  upon  the  street, 
nor  was  the  defendant  appointed  to  close  it  against  her.  In  sneh 
an  action  the  fanlt  which  prevents  a  recovery  is  one  which  di- 
rectly contributes  to  the  accident ;  as  carelessness  in  driving, 
either  a  vicious  or  unmanageable  horse,  or  at  an  improper  rate 
of  speed,  or  without  observation  of  the  road,  or  in  an  insuffi- 
cient vehicle,  or  with  a  defective  harness,  or  in  a  state  of  in- 
toxication, or  under  some  other  condition  of  driver,  horse  or 
carriage,  which  may  be  seen  to  have  brought  about  the  injury. 

It  may  doubtless  be  said  that  if  the  plaintiff  had  not  traveled, 
she  would  not  have  been  injured ;  and  this  will  apply  to  nearly 
every  case  of  collision  or  personal  injury  from  the  negligence  or 
willful  act  of  another.  Had  the  injured  party  not  been  present 
he  would  not  have  been  hurt.  But  the  act  of  travel  is  not  one 
which  usually  results  in  injury.  It,  therefore,  cannot  be  regarded 
as  the  immediate  cause  of  the  accident,  and  of  such  only  the 
law  takes  notice.  At  common  law  the  act  was  not  unlawful, 
and  the  plaintiff  was  still  under  its  protection,  and  may  resort 
to  it  against  a  wrong-doer  by  whose  act  she  was  injured.  This 
has  been  held  in  many  cases  where  the  person  injured  was  at 
the  time  doing  an  act  prohibited  by  the  city  ordinance  or  gen- 
eral statute  (Steele  v.  Bwrkhardt^  104  Mass.  59 ;  Wdch  v. 
We8%(m,  6  Gray,  505 ;  N(yrn8  v.  Litchfield,  35  N.  H.  271), 
and  even  violating  the  law  now  in  question,  or  one  similar  to  it. 
Carroll  v.  Staten  Island  Co.,  and  Phila.,  WU.  cfe  Bait.  It,  B. 
Co,  V.  PhUa,  (&  Ha/vre  de  Orace  Towboa;t  Co.  have  already 
been  referred  to.  (See,  also,  Schrrdd  v.  Humphrey,  48  Iowa, 
652 ;  30  Am.  Rep.  414.) 

SutUm  V.  The  Tovm  of  Wauwatosa  (29  Wis.  21 ;  9  Am. 
Bep.  534)  is  in  point,  not  only  in  its  circumstances  but  in  the 
relations  of  the  parties.  The'  plaintiff  was  driving  his  cattle 
to  market  on  Sunday,  and  they  were  injured  by  the  breaking 
down  of  a  defective  bridge  which  the  defendant,  through  neg- 
ligence, had  failed  properly  to  maintain.  The  Sunday  statute 
was  relied  upon,  but  the  town  was  held  liable.  In  this  State 
a  municipal  corporation  is  regarded  as  a  legal  entity,  and  re- 
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sponsible  for  its  omission  to  perform  corporate  duties,  to  the 
same  extent  as  a  natural  person  would  be  under  the  same  cir- 
cumstances. {Dillon  on  Municipal  Corporations^  §  778 ;  Bai- 
ley V.  Ths  MayoTy  3  Hill,  581.)  The  authorities,  therefore, 
which  deny  to  an  individual  through  whose  negligence  another 
has  been  injured  immunity  from  the  consequences  of  his  wrong, 
because  the  injured  person  was  violating  the  law  in  question, 
apply  here.  Many  of  them  are  referred  to  in  the  cases  named 
above  and  need  not  again  be  cited. 

There  are,  as  the  counsel  for  the  appellant  contends,  author- 
ities the  other  way.  Decisions  by  very  eminent  and  learned 
courts.    In  Vermont.  {Johnson  v.  Town  of  Ircuburghy  47  Vt. 

28  ;  19  Am.  Eep.  'Ill ;  Holoomb  v.  Toum  of  Danby^  51  Vt. 
428.)  In  Massachusetts.  {BosworUi  v.  Svoansey^  10  Mete.  863 ; 
Jones  v.  AndoveVj  10  AUen,  18.)  And  immunity  is  also  given 
by  that  court,  under  the  same  statute,  to  a  railroad  corporation 
through  whose  negligence  the  plaintiff  was  injured.  {Smith 
V.  Boston  amd  Maine  R,  jff.,  120  Mass.  490  ;  .21  Am.  Rep. 
538.)     But  the  decisions  already  made  by  us  {Merritt  v.  Earle^ 

29  K  Y.  115 ;  Wood  v.  Erie  EaUway  Co.,  72  id.  196 ;  28 
Ajn.  Rep.  125 ;  Carroll  v.  Stolen  Island  H.  It.  Co.,  supra) 
are  in  the  contrary  direction,  and  are  sustained,  we  think, 
by  reasons  of  justice  and  public  policy.  In  Baldwin  v.  Bar- 
ney {supra)  a  question  arising  under  the  Sunday  laws  of  Mas- 
sachusetts came  before  the  court  in  an  action  by  one  injured 
in  that  State,  while  traveling  on  Sunday,  by  the  reckless  driv- 
ing of  one  also  traveling.  On  the  trial  the  plaintiff  was  non- 
suited, but  on  appeal  the  Massachusetts  cases  are  reviewed  and 
disapproved,  and  after  a  very  deliberate  discussion  of  the  de- 
cisions in  that  and  other  States  the  court  held  that  the  defend- 
ant could  not  show  the  illegality  of  the  plaintiff's  act  as  a  de- 
fense, and  the  nonsuit  was  set  aside.  There  will  be  seen  great 
conflict  in  decided  cases,  but  the  weight  of  authority  seems  to 
favor  the  conclusion  already  reached  by  us.  (Cooley  on  Torts, 
§  157  ;  Wharton  on  Negligence,  §  331.) 

This  result  disposes  of  the  appellant's  objections,  for  they  all 
rest  on  the  assumption  that  as  one  could  not  lawfully  travel  on 
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Sunday,  there  was  negligence  either  of  the  plaintiff  or  her  hus- 
band, and  if  of  the  latter,  that  it  was  to  be  imputed  to  her.  It  is 
indeed  suggested  by  the  learned  counsel  for  the  appellant,  that 
before  the  accident  the  husband  ^^  had  been  drinking,"  and"  at  the 
time  of  the  accident  was  driving  a  fast  horse  recklessly."  But  if 
it  is  intended  to  present  this  view  as  ground  for  reversal  it  is  not 
tenable,  for  neither  at  the  close  of  the  plaintiff's  case,  nor  at 
the  end  of  the  testimony  when  a  dismissal  of  the  complaint 
was  asked  for,  was  this  subject  alluded  to.  I  have,  moreover, 
carefully  examined  the  evidence  referred  to,  and  find  none 
which  would  warrant  the  defense,  or  permit  a  jury  to  find  upon 
the  affirmative  of  such  a  proposition.  The  husband  had  indeed 
"  drank  beer,"  but  the  quantity  is  not  stated,  nor  does  it  seem 
to  have  affected  him.  Asked  by  the  defendant's  counsel, 
"  had  you  drank  any  beer  on  that  day  ? "  answers :  "  Yes,  sir." 
"  Who  did  you  drink  with ! "  answers,  "  Mr.  Webber."  And 
as  for  the  rate  of  speed  at  which  he  was  driving,  he  says :  "  at 
an  ordinary  slow  jog,  just  off  a  walk."  and  we  are  referred  to 
no  evidence  which  shows  the  contrary. 

It  is  not  necessary  to  consider  whether,  if  a  different  condi- 
tion had  been  established,  the  negligence  of  the  liusband  in 
those  respects  could  have  been  imputed  to  the  wife.  The 
defense  relied  upon,  was  the  Sunday  law,  and  as  it  is  not  avail- 
able, the  judgment  appealed  from  should  be  affirmed  with 
costs. 

AU  concur,  except  Fmon,  J.,  taking  no  part,  and  Tra.oy,  J., 
absent. 

Judgment^jaffirmed. 


Christopher  E.  Bobert,  Executor,  etc..  Respondent,  v.  Jane 

R.  Corning  et  al..  Appellants. 

The  creation  of  a  trust  in  real  estate  does  not  ipw  facto  saspend  tlie  power 
of  alienation,  it  is  only  suspended  where  a  trust  term  is  created  either 
expressly  or  by  implication,  during  the  existence  of  which  a  sale  by  the 
trustee  would  be  in  contravention  of  the  trust. 
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167    486  being  left  to  his  discretion,  he  to  receive,  pending  the  sale,  the  rents  and 

167    4941  profits  for  t}ie  benefit  of  beneficiaries,  the  power  of  alienation  is  not  sus- 

pended,  although  a  sale  be  postponed  by  the  non-action  of  the  trustee. 
The  fact  that  the  interest  of  the  beneficiaries  is  inalienable  hj  statute 
during  the  existence  of  the  trust  does  not  suspend  the  power  of  aliena- 
tion. 

The  statute  of  perpetuities  is  pointed  only  to  the  power  of  alienation,  not 
to  the  time  of  its  actual  ezercise,  and  there  can  be  no  unlawful  per- 
petuity  unless  the  power  of  sale  is  suspended. 

The  mere  fact  that  it  maj  be  the  duty  of  executors,  in  the  exercise  of  their 
discretion,  to  postpone  a  sale  to  await  a  more  favorable  market,  does  not 
constitute  such  a  restraint  as  suspends  the  power  of  alienation  within 
the  statute. 

So  also  said  statute  is  not  violated  by  directions  as  to  sales  which  require 
the  giving  of  notice  or  the  doing  of  other  preliminary  acts,  which  may 
involve  some  delay  in  the  actual  conversion. 

B  seems  that  if  the  limitation  of  the  interests  in  the  proceeds  is  illegal,  the 
power  of  sale  to  accomplish  that  purpose  may  be  void. 

The  will  of  R.  directed  his  executors  to  sell  and  dispose  of  his  residuary 
estate  ;  that  portion  of  the  real  estate  situate  in  tills  State  to  be  sold  at 
public  sale  in  the  city  of  New  York  after  three  weeks'  published  notice, 
the  other  real  estate  in  such  places  and  manner  as  the  executors  should 
deem  best.  After  directions  as  to  the  disposition  of  the  proceeds,  there 
followed  this  clause  :  ''  In  view  of  the  present  great  depression  in  real 
estate,  it  is  my  will  that  my  executors  *  »  *  *  exercise  their  dis- 
cretion as  to  the  time  to  sell  the  same  not  longer  then  three  years  after 
my  decease."  The  rents,  income  and  profits  up  to  final  distribution, 
the  executors  were  directed  to  divide  semi-annnally  *'  among  those  to 
whom  the  bequests  are  made  "  in  certain  proportions.  In  an  action  to 
obtain  a  judicial  construction  of  the  will,  hsld,  that  whether  the  exec- 
utors took  a  trust  estate  or  were  simply  donees  of  a  trust  power,  there 
was  no  suspension  of  the  power  of  alienation,  as  they  could,  at  any  time 
after  the  testator's^death,  have  conveyed  an  absolute  fee  in  possession  ; 
that  neither  the  direction  as  to  notice,  nor  the  discretion  as  to  the 
sale  involved  a  suspension  of  the  power  of  alienation  within  the  mean- 
ing of  said  statute  ;  also,  that  by  the  will  there  was  an  absolute  conver- 
sion of  the  real  estate  into  personalty  as  of  the  time  of  the  testator's  death. 

The  executors  were  directed,  after  disposing  of  said  residuary  estate,  and 
deducting  from  the  proceeds  expenses  and  charges,  and  a  legacy  given 
to  the  testator's  wife,  to  divide  the  remainder  into  fifty  equal  parts,  to 
pay  over  twelve  of  such  parts  to  the  testator's  son  C,  if  then  surviving  ; 
in  case  of  his  death  prior  to  such  distribution,  then  to  his  lawful  issue. 
Twenty-eight  of  said  parts  were  given  in  similar  language  to  three 
other  children,  and  the  executors  were  directed  to  pay  the  remaining  ten 
shares  to  an  incorporated  college.     The  college  was  restricted  to  the  use 
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of  the  income  of  ita  portion,  and  in  caae  of  its  diBOontinnanoe,  tts  tma- 
tees  were  directed  to  apply  the  fund  to  certain  religioaa  parpoeea  sped, 
fied.  HM,  that  the  restriction  did  not  create  a  perpetuity,  and  if  the 
prorision  in  case  of  discontinuance  was  void,  it  resulted  simply  in  con- 
firming an  absolute  title  in  the  corporation. 

In  caae  of  the  death  of  any  child  before  the  testator,  the  will  gaye  **  such 
legacies,  estate,  share  or  proportion  of  the  one  so  dying  unto  his,  her.  or 
their  lawful  issue,  such  issue  to  take  the  estate  or  share  his,  her  or  their 
parent  would  have  been  entitled  to  if  lining.*'  ffeid,  that  the  intent  of 
the  testator,  was  to  give  to  his  children  the  absolute  title  to  their  respect- 
ive shares,  subject  to  a  limitation  over  in  case  of  death  before  dis- 
tribution^  and  that  the  ultimate  yesting  could  in  no  eyent  be  postponed 
longer  than  the  life  of  the  parent. 

The  will  directed  that  all  charges  appearing  on  the  testator's  books  of  account 
against  any  of  the  said  legatees  should  be  considered  as  part  of  his 
residuary  estate,  and  the  executors  were  directed  to  deduct  the  amount 
from  the  share  of  said  legatee.    Bdd  yalid. 

(Argued  April  20, 1882 ;  decided  May  80,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  December  18,  1880,  which  affirmed  a  judgment,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term.  (Be- 
ported  below,  28  Hun,  299.) 

This  action  was  brought  by  plaintiff,  as  executor  of  the  will 
of  Christopher  R.  Robert,  deceased,  to  obtain  a  judicial  con- 
struction of  said  will,  and  a  decision  as  to  the  validitj  of  cer- 
tain provisions  thereof. 

The  will,  after  various  specific  devises  and  bequests,  among 
them  a  bequest  to  the  testator's  wife  of  $30,000,  contained  these 
clauses: 

"  FawrMy,  All  the  rest,  residue  and  remainder  of  my  es- 
tate, real  and  personal,  whatsoever  or  wheresoever,  as  well  that 
I  now  have  as  that  which  I  may  hereafter  acquire  and  die 
possessed  of  or  entitled  to  (except  such  as  is  herein  otherwise 
disposed  of),  I  order  and  direct  my  executors  hereinafter  named, 
or  such  of  them  as  shall  qualify  and  act,  the  survivors  and  sur- 
vivor of  them,  to  sell  and  dispose  of  as  follows,  namely :  such 
portion  of  the  said  real  estate  as  may  be  in  the  State  of  New 
York  to  be  sold  at  public  sale  in  the  city  of  New  York,  notice 
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thereof  having  first  been  given  of  the  time  and  place  of  sale 
for  three  successive  weeks  in  four  of  the  daily  newspapers  of 
the  said  city,  giving  a  f uU  proper  description  of  the  said  real 
estate ;  and  the  real  estate  in  other  places  to  be  sold  at  such 
places  and  in  such  manner  as  my  said  executors  deem  best, 
and  after  disposing  of  my  said  real  and  personal  property  and 
deducting  from  the  proceeds  thereof  all  necessary  expenses  and 
charges,  also  the  thirty  thousand  dollars  bequeathed  my  wife 
as  before  mentioned,  to  divide  the  remainder  into  fifty  equal 
parts ;  and  if  my  son,  Christopher  E.  Robert,  junior,  be  then 
surviving,  to  pay  over  to  him  twelve  equal  parts  thereof,  but, 
in  case  of  his  death  prior  to  such  distribution,  upon  such  dis- 
tribution to  pay  over  the  said  twelve  parts  to  his  lawful  issue 
in  equal  portions,  share  and  share  alike. 

"  And  if  my  son  Frederick  Robert  be  living  at  the  time  of 
such  distribution  to  pay  over  to  him  eleven  of  said  equal  parts, 
but,  in  case  of  his  death  prior  to  such  distribution,  upon  such 
distribution  to  pay  over  the  said  eleven  parts  to  his  lawful  issue 
in  equal  portions,  share  and  share  alike. 

"  And  if  my  son  Howell  W.  Robert  be  living  at  the  time  of 
such  distribution  to  pay  over  to  him  twelve  of  the  said  equal 
parts,  but,  in  case  of  his  death  prior  to  such  distribution,  upon 
such  distribution  to  pay  over  the  said  twelve  parts  to  his  law- 
ful issue  in  equal  portions,  share  and  share  alike. 

"  And  if  my  daughter  Jane  R.  Coming  be  living  at  the  time 
of  such  distribution  to  pay  over  to  her  five  of  the  said  equal 
parts,  but,  in  case  of  her  death  prior  to  such  distribution,  upon 
such  distribution  to  pay  over  the  said  five  parts  to  her  lawful 
issue  in  equal  portions,  share  and  share  alike. 

"  And  upon  such  division  to  pay  over  to  ^  The  trustees  of 
Robert  College  of  Constantinople '  ten  of  such  equal  shares, 
which,  with  the  other  bequests  herein  made  to  the  said  trustees 
of  said  college,  are  for  the  endowment  fund  of  the  said  college, 
and  the  money  derived  from  the  said  bequests  is  to  be  invested 
in  bond  and  mortgage  on  improved  productive  real  property  in 
fee-simple,  in  the  city  of  Wew  York  or  Brooklyn,  worth 
double  the  amount  loaned  at  a  low  valuation, — the  income 
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onlj  to  be  used  for  the  general  uses  and  purposes  of  the  said 
ooUege. 

^^  In  case  the  said  college  shall  be  discontinued,  then  I  will 
that  the  said  bequests,  as  well  as  any  other  bequests  herein 
made  to  the  said  college,  shall  be  applied  by  the  said  trustees 
of  said  college  in  such  manner  as  they  may  deem  best  for  the 
general  purposes  of  Evangelical  and  Protestant  education 
among  any  of  the  nationalities  of  the  Turkish  empire. 

"  Fifthly.  If  either  of  my  said  children  shall  die  before  me, 
leaving  lawful  issue,  then  I  give,  devise  and  bequeath  such 
legacies,  estate,  share  or  proportion  of  the  one  so  dying  unto 
his,  her  or  their  lawful  issue ;  such  issue  to  take  the  estate  or 
share  his,  her,  or  their  parent  would  liave  been  entitled  to  if 
living. 

"  Item.  If  either  of  my  said  children  should  die  before  me 
without  leaving  lawful  issue,  then  I  give,  devise  and  bequeath 
the  estate,  legacies,  share  and  proportion  of  my  estate  hereby 
given  to  the  one  so  dying  unto  the  survivors  or  survivor  of 
them,  my  said  children  and  the  issue  of  such  of  them  as  shall 
have  previously  died  leaving  lawful  issue,  such  issue  to  take 
the  part  or  share  his,  her  or  their  parent  would  have  been  en- 
titled to  if  living. 

^^  SixMy,  All  moneys  or  indebtedness  which  shall  appear 
upon  any  inventory,  or  ledger,  or  books  of.  account  kept  by  me 
or  under  my  direction,  charged  as  due  to  me  from  any  or  either 
of  my  said  children  or  Robert  College  of  Constantinople, 
during  my  life-time,  and  as  an  outstanding  or  unsettled  account 
at  the  time  of  my  decease,  whether  with  or  without  security, 
shall  be  considered  as  forming  part  of  my  estate  mentioned  or 
referred  to  in  the  fourth  article  of  this  my  will,  and  a  dis- 
charge from  such  indebtedness  by  my  executors  shall  be  deemed 
and  taken  as  an  equivalent  to  an  equal  amount  paid  such  col- 
lie, child  or  children,  on  account  of  itSj^is,  her  or  their  share 
and  portion  under  this  my  will. 

"  And  my  executors  are  hereby  directed  to  deduct  the  amount 
of  such  indebtedness  from  such  respective  share  or  portion,  but 
no  interest  i^  to  be  charged  upon  or  added  to  any  such  indebt- 
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edness  except  in  case  a  bond,  note^  or  other  obligation  securing 
such  indebtedness  be  found  among  mj  assets,  upon  which  said 
bond,  note  or  obligation  interest  has  been  paid  or  charged,  in 
which  case  the  said  indebtedness  shall  continue  to  be  charged 
with  interest." 

Ch.  Frcmda  Stone  for  appellant  Jane  R.  Coming.  All  the 
dispositions  of  the  residuary  estate  are  void  for  remoteness. 
{Harris  v.  Clark,  7  K  T.  261 ;  1 R.  S.  729,  §  66 ;  Knox  v.  Jones, 
47  N.  Y.  396 ;  ToUas  v.  Ketchum,  32  id.  329  ;  Yemon  v.  Yer- 
non,  53  id.  351 ;  Moss  v.  Moss,  85  id.  60 ;  Ha/vdey  v.  James,  16 
Wend.  175 ;  1 R.  S.  730,  §  63 ;  id.  735,  §  103.)  The  future  es- 
tates  in  the  residue  given  to  children  and  their  issue  are  inalien- 
able until  the  distribution,  because,  whether  the  parents  or  their 
issue  shall  take,  must  remain  uncertain  during  the  trust  term. 
{KnightY,  Knight,  2  Sim.  &  Stu.  490 ;  Craig  v.  Leslie,  3  Wheat. 
586 ;  Eetzd  v.  Barber,  59  N.  T.  11 ;  Garvey  v.  McDa/oiU,  72 
id.  562 ;  Trower  v.  KnighUy,  6  Madd.  134 ;  Striker  v.  MoU, 
28  N.  T.  92,  93 ;  1  R.  S.  724,  §  25 ;  3  id.  [2d  ed.]  573,  Rev. 
Notes ;  Doe  v.  Scvdamare,  2  Bos.  &  Pul.  289 ;  16  Wend.  238 ; 
20  id.  566,  567;  Hawley  v.  Jwmes,  16  id.  136.)  There  are  no 
persons  in  being  who  can  convey  a  fee-simple  absolute  in  pos- 
session before  the  distribution.  {Qotdsohmid  v.  Goldschmid, 
1  T.  &  R.  454,  Poste  Note  B.)  All  the  limitations  of  the  will 
in  respect  to  the  testator's  residuary  personal  property  are  void 
in  law.  (1 R.  S.  773,  §  2 ;  id.  730,  §  63 ;  id.  773,  §  1 ;  WiUiams 
V.  Thorn,  70  N.  T.  270 ;  Oraff  v.  Bonnett,  31  id.  9 ;  Manioe 
V.  Manice,  43  id.  382.)  The  reserved  power  to  alter  a  part 
of  the  will  by  proxy,  and  by  unattested  entries  of  indebtedness 
is  contrary  to  the  statute.  (2  R.  S.  [1st  ed.]  64,  §  42 ;  La/ng- 
don  V.  Ast(yr,  16  N.  T.  26;  1  Redfield  on  Wills,  278,  §  22, 
subd.  13 ;  Thayer  v.  Wellington^  9  Allen,  283 ;  Habergham 
V.  YvncerU,  2  Vesey,  Jr.,  228 ;  3  Duer,  582-4.)  The  Tennessee 
lands  cannot  be  takeft  by  the  college  under  any  power  granted 
by  this  State.     {Thompson  v.  Quimby,  2  Bradf.  459.) 

John  Clinton  Oray  for  appellant  Frederick  Robert.  Au- 
thority to  sell  coupled  with  provisions  for  payment  of  rents 
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and  profits  to  another  creates  a  trust  estate  in  the  executor. 
( Vernon  v.  Venwny  52  N.  Y.  351 ;  Tobias  v.  Ketoham^  32 
id.  319,  328;  Brevoster  v.  Striker ^  2  Oonist.  19;  ^rnvbh  v. 
SchuUz,  68  N.  Y.  41 ;  Oarwy  v.  McD&oiU,  72  id.  562 ;  Morse 
V.  Morse,  N.  Y.  Ct  of  App.,  April  19,  1881 ;  2  Oomst.  297 ; 
2  W.  Saunders'  11 ;  R  S.,  part  2,  chap.  1,  tit.  2,  art.  1,  §  55.) 
An  illegal  suspension  of  the  power  of  alienation  existed.  (B. 
S.,  art.  1,  tit.  2,  §§  14,  15;  HcmUy  v.  James,  16  Wend. 
134, 171, 172 ;  H(yne's  Eioecutors  v.  Van  Schaick,  20  Wend.  566 ; 
Thmnpson  v.  Ca/rmichaePs  Executors,  1  Sandf .  Ch.  387 ;  Schetr 
tier  V.  Smith,  41  N.  Y.  328,  334 ;  Lewis  on  Perpetuities,  170 ; 
Moore  v.  Moore,  47  Barb.  2^1',  Ibbettson  v.  IhbeUson,  10 
Sim.  495.)  The  absolute  ownership  and  power  of  alienation 
of  the  estate  are  suspended  by  the  creation  of  a  future  estate 
where  the  persons  in  whom  it  will  nltimatelj  vest  cannot  be 
known ;  and  as  the  persons  in  whom  it  will  vest  maj  not  be  in 
existence,  no  person  can  convey  an  absolute  fee.  {Leonard 
V.  Burr,  18  N.  Y.  107 ;  1  R.  S.  728,  §  55 ;  730,  §§  63,  65 ; 
Ha/wley  v.  Jamss,  15  Wend.  61 ;  Hon^s  Moeoators  v.  Va/n, 
Schaick,  20  Wend.  564.)  The  beneficiaries  cannot  alienate 
their  interests  in  a  trust.  (2  E.  S.  [Banks'  6th  ed,]  1110,  §  76 
[63].)  Nor  can  the  power  of  sale  be  waived  by  all  the  legatees, 
and  if  not  by  all,  then  the  sale  must  take  place  if  the  provision 
is  valid.  {Trower  v.  Kmgsley,  6  Mad.  134 ;  Garvey  v.  Mo- 
Devitt,  72  N.  Y.  562 ;  Hetzd  v.  Barbour,  69  id.  1 ;  Jennings 
V.  Jennings,  7  id.  547  j  Brerjoer  v.  Brewer,  11  Hun,  147 ;  72 
N.  Y.  603.)  If  the  trust  estate  attempted  to  be  created  is 
illegal,  then  the  provision  as  to  the  residuary  estate  fails  as  an 
entirety,  and  the  estate  descends  to  the  heirs  at  law.  {Ghafp- 
man  v.  Brown,  3  Barb.  634 ;  Zovelace  v.  Blight,  Cowp.  355  ; 
Chrystie  v.  Fhyfe,  19  N.  Y.  344 ;  Post  v.  Bover,  33  id.  593.) 
To  entitle  the  trustees  of  Robert  College  to  take  any  part  of 
this  estate,  they  must  bring  themselves  within  the  protection 
of  the  statute,  and  it  must  appear  that  some  real  or  personal 
estate  is  given  to  them  in  a  mode,  and  of  a  description  which 
the  law  authorizes.  (2  R  8.  [Banks'  6th  ed.]  440  ;  Dozening 
V.  Marshall,  23  N.  Y.  366,  388 ;  Bicorporated  Church  Build- 
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ing  Society  v.  Coles,  DeG.,  M.  &  6.  324 ;  Brook  v.  BadUy,  L. 
R,  Ch.  App.  672.)  The  sixth  clanse  is  invalid,  becauBe  the 
testator  attempts  virtually  to  incorporate  into  the  will  varions 
kinds  of  existing,  but  unattached  papers  and  books,  whose  con- 
tents either  must  have  been  unknown  to  any  one  but  the 
testator,  or  might  perhaps  not  have  been  known  to  him.  {Lang- 
don  V.  A«toT,  16  N.  Y.  26 ;  Thompson  v.  Quimby,  2  Bradf. 
49 ;  Thayer  v.  WeUi/ngton,  9  Allen,  291 ;  Hahergham  v. 
Vincent,  2  Ves.  Jr.  228 ;  3  R  S.  [Banks'  6th  ed.]  63,  §  40 
[42].) 

A.  J.  Vcmderpod  for  plaintiff,  respondent.  The  provisions 
of  the  will  did  not  create  a  trust  estate  in  the  executors.  {Post 
V.  Hover,  33  N.  T.  593,  599 ;  Heerma/na  v.  Robertson,  64  id. 
332;  2  E.  S.  1109,  §§  69,  71,  72.)  The  division  of  the  estate 
was  merely  a  mechanical  act,  supposed  to  take  place  as  soon  as 
sale  could  be  made.  The  interests  were  all  vested.  [Clason 
V.  Clason,  18  Wend.  369 ;  Mcmioe  v.  Manioe,  43  N.  Y.  303.) 
If  the  ninth  clause  contains  a  direction  to  accumulate  each 
share  until  each  child  attains  twenty-five  years  of  age,  it  is 
only  invalid  for  the  period  over  twenty-one  years.  (2  R.  S. 
[6th  ed.]  1104,  §  38  ;  1  E.  S.  774,  orig.  p. ;  Wmiams  v.  WH- 
liams,  4  Seld.  825.)  Even  if  the  devise  and  bequest  to  Eobert 
College,  or  any  other  of  the  special  bequests  or  provisions  are 
invalid,  the  rest  of  the  will  is  not  disturbed.  {Knox  v.  Jones, 
47  N.  Y.  390 ;  Adams  v.  Perry,  43  id.  501 ;  Manice  v.  Mor 
nice,  id.  303 ;  Williams  v.  Conrad,  30  Barb.  524 ;  DeKay 
V.  Irving,  5  Den.  646 ;  Post  v.  Hover,  33  K  Y,  593 ;  Har- 
rison V.  Harrison,  36  id.  543 ;  Savage  v.  Bumham,  17  id. 
561.) 

Thomas  G.  Shearman  for  the  trustees  of  Eobert  College, 
respondents.  There  being  no  express  devise  of  the  testator's 
real  property,  if  the  residuary  clause  stood  alone  the  title  to 
the  real  property  would  vest  in  the  heirs,  subject  to  the  exercise 
of  the  executors'  power  of  sale.  {Moncrief  v.  Hoss^  50  N.  Y. 
431, 435 ;  Heermans  v.  Robertson,  64  id.  332, 346 ;  Hutchings  v. 
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Baldwiriy  7  Bosw.  236 ;  re  McLaughlm,  2  Bradf.  107 ;  Cotton, 
V.  Taylor  J  42  Barb.  578 ;  Vernon  v.  Vernon,  53  N.  Y.  351 ; 
Knox  V.  Jones,  47  id.  346  ;  Sbne  v.  Van  SohaioJc,  20  Wend. 

564 ;  Tobias  v.  Ketqhum,  23  N.  Y.  319 ;  Brewster  v.  Striker, 
2  id.  19 ;  Morse  v.  Morse,  85  id.  53.)  The  executors  took  no 
title  to  the  real  estate,  but  held  only  a  power  in  trust.  {Pren- 
tice y,  Janssen,  79  N.  Y.  478 ;  affirming  S.  C,  14  Hun,  548 ; 
Manioe  v.  Manice,  43  id.  303,  364;  DeKay  v.  Irving,  5 
Den.  649,  654 ;  P<w^  v.  Hover,  33  N.  Y.  593, 599,  601 ;  Ma/r- 
tin  V.  Martin,  43  Barb.  172 ;  see,  also,  Jennings  v.  Qonhoy,  73 
N.  Y.  230,  236 ;  Manice  v.  Manice,  43  id.  303,  362 ;  Tucker 
V.  7\^<?fe7',  5  id.  408.)  The  trust  estate  created  by  the  will,  if 
void  as  a  trust,  may  be  valid  as  a  power.  {Douming  v.  Mar- 
shall, 23  N.  Y.  366 ;  Manice  v.  Manice,  43  id.  303,  304 ; 
Crittenden  v.  FavrchM,  41  id.  289,  292;  N&o)  York  Dry 
Dock  Co.  V.  StiUmam,,  30  id.  178,  193;  DeKay  v.  Irving^ 
5  Den.  649 ;  1  E.  S.  729,  §  58.)  The  discretion  given  the 
executors  to  delay  the  sale  of  the  real  estate  for  three  years 
was  not  a  suspension  of  the  power  of  alienation  for  an  unlaw- 
ful period.  ( Vcun  Vechten  v.  Van  Vegkten,  8  Paige,  104, 
124;  Roper's  Trusts,  11  Oh.  Disr.  272;  Davey  v.  Wa/rd,1\A. 
754^ ;  Mortimer  v.  Watts,  14  Beav.  616 ;  Webb  v.  Shaftesbwry,  7 
Ves.  480 ;  Walk&r  v.  Shore,  19  id.  387, 391 ;  Ireland  v.  Ireland, 
84  N.  Y.  321 ;  Beaufort  v.  Berty,  1  P.  Wms.  703 ;  see  Manice  v. 
Manioe,  43  N.  Y.  303,  365  ;  Seermans  v.  Robertson,  64  id.  332, 
339 ;  affirming  5  T.  &  0.  596.)  The  objection  to  the  clause  re- 
quiring  three  weeks'  notice  of  sale  was  well  taken.  (2  R.  S.  109, 
§  74 ;  1  id.  532,  §§  34,  35  ;  2  id.  368,  §  94 ;  Code  Civ.  Pro., 
§  1434 ;  2  R.  S.  104,  §  25 ;  Code  of  Civ.  Pro.,  §§  2772, 1434.)  If 
the  requirement  of  three  weeks'  notice  of  sale  could  possibly 
be  held  to  work  an  unlawful  suspension  of  alienation,  it 
could  be  disregarded  by  the  executors.  {Mintise  v.  Cox,  5 
Johns.  Ch.  441,  447,)  The  power  of  alienation  is  not  sus- 
pended within  the  meaning  of  the  statute,  so  long  as  there  is 
any  number  of  persons  in  being  by  whose  concurrent  consent 
a  good  title  could  be  conveyed.  (1  R.  S.  723,  §  14 ;  Everitt 
SicKELs  —  Vol.  XLIV.        30 


234  BoBBBT  V.  OoBKiKG  et  al.  [May, 


Statenusnt  of  case. 


V.  JEverittj  29  N.  Y.  39,  96 ;  GoU  v.  Cook,  7  Paige,  521,  543 ; 
GhreenLeaf  v.  Queen^  1  Pet.  138 ;  Hetzdl  v.  Barbery  69  N.  Y. 
1,  11;  Craig  v.  Leslie^  8  Wheat.  577;  Smith  v.  ^ytorr,  3 
Whart.  62,  65 ;  Burr  v.  Line,  1  id.  252,  265 ;  Stuck  v. 
Mackey^  4  W.  &  S.  196 ;  Mandelhaum  v.  McDonnell,  29 
Mich.  78  ;  /Ste^y  v.  Jago,  1  P.  Wms.  389 ;  Crabtree  v.  BrambUj 
3  Atk.  680 ;  1  Story's  Eq.  Jur.,  §  793 ;  43  N.  Y.  303,  388 ; 
Post  V.  Hover,  33  id.  593  ;  Minuae  v.  Cox,  5  Johns.  Ch.  441, 
447.)  The  discretion  of  a  trustee  can  be  controlled  by  the 
court,  and  will  be  so  controlled  when  necessary  to  avoid 
the  frustration  of  the  testator's  intention^  {JSeerma/ne  v. 
E6bert8on,  64  N.  Y.  332,  339;  Walker  v.  Short,  19 
Vesey,  387;  Hcmkvns  v.  Chappel,  1  Ark.  621;  Manioe  v. 
JUanioe,  43  N.  Y.  303,  368,  369 ;  DeKay  v.  Irving,  5  Denio, 
649 ;  Minora  v.  Battiseon,  1  App.  Cas.  428 ;  Martin  v. 
Martin,  L.  E.,  2  Eq.  404 ;  Birds  v.  Ackey,  24  Beav.  615 ; 
Clason  V.  Clason,  18  Wend.  369 ;  (?ajZ^y  v.  Zes/t^,  35  N.  Y. 
840,  349 ;  Saroage  v.  Bumham,  17  id.  561,  576.)  A  bequest 
to  any  benevolent  or  religious  corporation,  with  the  di- 
rection that  the  income  only  shall  be  used  for  the  pur- 
poses of  the  corporation,  is  perfectly  valid.  (  Wetmore  v. 
Parker,  52  N.  Y.  450 ;  WiUiame  v.  WiUiama,  8  id.  525 ; 
43  id.  387.)  The  objection  that  the  devise  of  real  estate  in 
Tennessee  to  the  trustees  of  Robert  College  is  void,  and  in  the 
absence  of  local  statutes  authorizing  the  corporation  to  take 
can  only  be  raised  by  proof  that  the  trustees  of  Robert  College, 
are  not  authorized  to  take  under  the  Tennessee  law.  {Knox  v. 
Jones,  47  N.  Y.  389,  395.)  The  provision  of  the  will  direct- 
ing legatees  to  be  charged  with  moneys  or  indebtedness,  appear^ 
ing  by  the  testator's  books  to  be  due  him  from  them,  has  no  ef- 
fect adverse  to  the  will.  {Lomgdon  v.  Astor,  16  N.  Y.  9, 25,  31 ; 
OUinan  v.  CHlman,  6  N.  Y.  Sup.  Ct.  211;  affirmed,  63  N.  Y.  41; 
LoAJorence  v.  Lindsay,  68  id.  108  ;  Ma/rsh  v.  Brown,  18  Hun, 
319  ;  Thompson  v.  Quimhy,  2  Bradf.  449, 459.  See  Mamce  v. 
Mam^ioe,  43  K  Y.  303,  384;  Odey  v.  Zane;s&  id.  340,  348; 
DeKay  v.  Irving,  5  Denio,  649  ;  Jennings  v.  Conboy,  73  N. 
Y.  230,  236 ;  Mam^ice  v.  Manice,  43  id.  303,  362  ;  DuBois  v. 
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Bayy  35  id.  162 ;  Poat  v.  Bovery  33  id.  693 ;  Bates  v.  EiUnum, 
43  Barb.  645.) 

Anbbews,  Ch.  J.  By  section  15,  of  the  article  of  the  Be- 
vised  Statutes  relating  to  the  creation  and  division  of  estates  in 
land  (1  S.  S.  723),  the  absolute  power  of  alienation  cannot  be 
suspended  bj  any  limitation  or  condition  whatever,  for  a  longer 
period,  than  during  the  continuance  of  two  lives,  in  being  at  the 
creation  of  the  estate,  except  in  a  single  case,  not  material  to  the 
present  inquiry.  What  shall  constitute  such  suspension  is  de- 
clared in  section  14.  Such  power  of  alienation  (the  section 
declares),  is  suspended,  when  there  are  no  persons  in  being,  by, 
whom  an  absolute  fee  in  possession  can  be  conveyed.  The  rule 
declared  in  this  section,  constitutes,  under  our  statute,  the  sole 
test  of  an  unlawful  perpetuity.  Construing  sections  14,  and 
15,  together,  it  is  manifest,  that  where  there  are  persons  in 
being  at  the  creation  of  an  estate,  capable  of  conveying  an  im- 
mediate and  absolute  fee  in  possession,  there  is  no  suspension 
of  the  power  of  alienation,  and  no  question  Under  the  statute  of 
perpetuities  arises.  But  the  statute  does  not  prohibit  all  limi- 
tations of  estates,  suspending  the  power  of  alienation.  It  per- 
mits them,  within  the  restriction  of  two  designated  lives  in 
being  at  their  creation,  and  a  minority.  If  the  suspension  of 
alienation  is  e£Eected  by  the  creation  of  future  contingent 
estates,  the  validity  of  the  limitation  depends  upon  the  ques- 
tion, whether  the  contingency  upon  which  the  estates  depend, 
must  happen  within  the  prescribed  period.  If  the  suspension 
is  effected  by  the  creation  of  an  express  trust  to  receive  the 
rents  and  profits  of  land,  under  section  55  of  the  statute  of 
uses  and  trusts  (1  B.  S.  728),  the  lawfulness  of  the  suspension, 
depends  upon  the  question,  whether  the  trust  term  is,  in  respect 
of  duration,  lawfully  constituted.  But  the  mere  creation  of  a^ 
trust,  does  not,  ipso  factOj  suspend  the  power  of  alienation.  It 
is  only  suspended  by  such  a  trust,  where  a  trust-t^rm  is  created, 
either  expressly  or  by  implication,  during  the  existence  of 
which,  a  sale  by  the  trustee,  would  be  in  contravention  of  the 
trust.  Where  the  trustee  is  empowered  to  sell  the  land,  with- 
out restriction  as  to  time,  the  power  of  alienation  is  not  sus« 
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pended,  althofugh  the  alienation  in  fact  may  be  postponed,  by 
tlie  non-action  of  the  trustee,  or,  in  consequence  of  a'discretion 
reposed  in  him,  by  the  creator  of  the  trust.  The  statute  of  per- 
petuities is  pointed  only  to  the  suspension  of  the  power 
of  alienation,  and  not  at  aU  to  the  time  of  its  actual  exercise, 
and  when  a  trust  for  sale  and  distribution  is  made,  without 
restriction  as  to  time,  and  the  trustees  are  empowered  to 
receive  the  rents  and  profits,  pending  the  sale  for  the  bene- 
fit of  beneficiaries,  the  fact  that  the  interest  of  the  beneficiaries 
is  inalienable  by  statute,  during  the  existence  of  the  trust,  does 
not  suspend  the  power  of  alienation,  for  the  reason,  that  the 
trustees  are  persons  in  being,  who  can,  at  any  time,  convey  an 
absolute  fee  in  possession.  The  only  question  which,  in  such 
a  case,  can  arise  under  the  statute  of  perpetuities,  is,  whether 
the  trusts  in  respect  to  the  converted  fund,  are  legal  or  operate 
to  suspend  the  absolute  ownership  of  the  fund,  beyond  the 
period  allowed  by  law.  If  the  limitation  of  the  interests  in 
the  proceeds,  is  illegal,  the  consequence  might  follow,  that  the 
power  of  sale  given  to  accomplish  the  illegal  purposes,  would 
be  void.     ( Van  Veohten  v.   Vcm  Veghten^  8  Paige,  124.) 

It  is  strenuously  insisted  by  the  counsel  for  the  respondent, 
that  the  testator  intended  the  will  in  question  to  vest  the  legal 
title  to  his  residuary  real  estate  in  the  executors,  and  that  this 
is  the  legal  effect  of  the  power  of  sale  conferred  by  the  fourth 
section,  in  connection  with  the  clause  in  the  eighth  section, 
whereby  he  directs  his  executors  to  divide  all  the  "  rents,  in- 
come or  profits  from  any  estate  until  it  is  finally  distributed 
semi-annually  among  those  to  whom  the  bequests  are  made,  in 
the  proportion  that  the  amount  of  the  said  bequest  bears  to 
the  said  net  income  or  profit."  There  is  no  express  devise  to 
the  executors  of  the  legal  estate ;  but  the  direction  that  they 
shall  semi-annually  divide  the  net  income  and  profits,  until  the 
final  distribution  among  the  several  distributees  carries  with  it, 
by  natural  implication,  an  authority  to  receive  the  rents,  in- 
come and  profits  meanwhile,  to  enable  the  executors  to  perform 
the  duty  of  dividing  them  among  the  several  beneficiaries. 
The  testator   contemplated   that   the  real  estate  might  not 
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be  sold  for  some  time  after  his  death,  for  by  the  first  clause 
in  the  eighth  section,  he  authorizes  the  executors  "in  view 
of  the  present  great  depression  in  real  estate,"  to  postpone 
the  sale  in  their  discretion,  but  for  a  period  not  longer 
than  three  years  after  his  decease.  The  presence  of  the  legal 
estate  in  the  trustees  pending  a  sale,  if  not  absolutely  necessary 
to  enable  them  to  perform  the  duty  imposed  upon  them,  to 
divide  the  net  income  and  profits,  is  a  convenient  and  natural 
arrangement,  and  the  vesting  of  the  legal  estate  in  the  trustees  by 
implication,  would  not,  as  we  construe  the  will,  defeat  or 
disturb  any  of  its  provisions,  but  would  be  in  harmony  with 
its  scheme  and  dispositions.  The  general  rule,  that  to  con- 
stitute a  devise  of  an  estate  by  implication,  the  intention 
must  be  clear,  is  well  settled.  (Jarman  on  Wills,  465.)  The 
rule  has  especial  application,  and  is  most  stringently  applied, 
where  a  beneficial  devise  by  implication  is  claimed,  which 
would  divest  the  title  of  the  heir  if  the  claim  should  be  ad- 
mitted. This  rule  has  also  been  frequently  applied  in  cases 
involving  questions  under  our  statute  of  uses  and  trusts,  where 
a  trust  estate,  if  held  to  result  from  the  language  and  disposi- 
tions  of  a  will,  would  render  it  illegal  and  void.  In  such  cases 
the  courts,  for  the  purpose  of  sustaining  the  will,  construe  an 
authority  and  duty  conferred  or  imposed  upon  executors,  where 
it  is  possible  to  do  so,  as  a  mere  power  in  the  trust,  although 
the  duty  imposed,  or  the  authority  conferred,  may  reqtiire  that 
the  executors  shall  have  control,  possession,  and  actual  manage- 
ment of  the  estate.  {Downing  v.  MarsJiaUy  23  N.  Y.  366 ;  Post 
V.  RoveTj  33  id.  593 ;  Twker  v.  Tucker,  5  id.  408.)  But  there 
are  many  authorities  tending  to  sustain  the  proposition,  that  a 
trust  will  be  implied  in  executors,  when  the  duties  imposed  are 
active,  and  render  the  possession  of  the  legal  estate  in  the 
executors,  convenient  and  reasonably  necessary,  although  it 
may  not  be  absolutely  essential  to  accomplish  the  purposes  of 
the  will,  and  when  such  implication  would  not  defeat,  but 
would  sustain  the  dispositions  of  the  will.  {Craig  v.  Oraigj 
8  Barb.  Oh.  76 ;  Bradley  v.  Amidon,  10  Paige,  235  ;  Tobias 
V.  Ketchum,  32  N.  T.  329;    Vernon  v.   Vernon,  63  id.  351; 
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Morse  v.  Morse,  85  id.  53.    See,  also,  Brewster  v.  /Striker,  2 
id.  19.) 

But  it  is  nnnecessary  to  determine  whether  the  executors 
took  under  the  will  in  question,  the  legal  title  to  the  real  estate, 
for  in  the  view  we  take  of  the  will,  there  was  no  suspension  of  the 
power  of  alienation,  whether  the  executors  took  a  trust  estate, 
or  were  simply  donees  of  a  trust  power.  In  either  character, 
whether  as  trustees  or  as  executors  only,  they  could  at  any 
time  from  the  moment  of  the  testator's  death,  have  conveyed 
an  absolute  fee  in  possession.  The  suspension  of  the  power 
of  alienation  of  the  real  estate  is  supposed  to  result  from  the 
direction  of  the  fourth  section  of  the  will,  that  the  sale  of  the 
testator's  real  estate,  situate  in  the  State  of  New  York,  should 
be  made  by  the  executors  at  public  sale  in  the  city  of  New 
York,  after  three  weeks'  notice  by  publication  in  four  daily 
newspapers  of  the  city,  and  also  from  the  provision  in  the 
eighth  section  that  "  in  view  of  the  present  great  depression  in 
real  estate,"  the  executors  might  exercise  a  discretion  as  to  the 
time  of  sale  not  longer  than  three  years  after  the  testator's 
death.  The  direction  that  the  real  estate  in  this  State,  should 
be  sold  at  public  sale,  on  three  weeks'  notice,  was  a  prudential 
arrangement  to  insure  a  fair  sale,  and  prevent  a  sacrifice  of  the 
property,  and  in  no  proper  sense  suspended  the  power  of 
alienation .  The  direction  for  notice  was  a  mere  incident  to  the 
conversion  of  the  property,  and  the  requirement  was  both  usual 
and  reasonable.  The  statute  of  perpetuities  U  not  violated  by  di- 
rections which  may  involve  some  delay  in  the  actual  conversion 
or  division  of  property,  arising  from  the  necessity  of  giving 
notice,  or  doing  other  preliminary  acts.  {Manice  v.  Manice,  43 
N.  Y.  303.)  Such  delays  are  not  within  the  reason  or  policy  of 
the  statute.  The  statute  was  aimed  against  the  creation  of  in- 
alienable trust  estates,  or  contingent  limitations,  postponing 
the  vesting  of  titles  beyond  the  prescribed  period.  The 
act  of  1837  (Chap.  460,  §  43),  provides  that  sales  of  real 
estate  made  by  executors  in  pursuance  of  an  authority 
given  by  any  last  will,  unless  otherwise  directed  therein,  may 
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be  public  or  private.  A  public  sale  implies  prior  notice.  The 
direction  that  the  sale  should  be  public  was  clearly  valid,  and 
it  can  make  no  difference  upon  the  point  now  in  question, 
whether  the  length  of  the  notice  (if  reasonable)  is  prescribed 
by  the  testator  or  is  left  ^to  the  judgment  of  the  executors. 

We  are  also  of  the  opinion  that  the  discretion  vested  in  the 
executors  to  delay  the  sale  of  the  real  estate  not  exceeding 
three  years,  did  not  create  a  trust  term  for  any  period  of  time 
and  involved  no  suspension  of  the  power  of  alienation.  The 
discretion,  as  the  testator  declares,  was  given  in  view  of  the 
depression  in  real  estate.  In  the  absence  of  any  provision  in 
the  will,  the  executors  would  have  a  reasonable  discretion  as  to 
the  time  of  sale,  to  be  exercised  in  view  of  all  the  circum- 
stances. The  jpower  of  sale  was  not  fettered  by  the  discretion 
given  by  the  will.  The  executors  could  sell  and  convey  the 
land  at  any  time,  by  a  perfect  title.  It  may  be  conceded  that 
they  were  bound  to  exercise  their  discretion  in  good  faith,  and 
to  delay  the  sale  if  the  interests  of  the  beneficiaries  seemed  to 
require  it  But  there  can  be  no  unlawful  perpetuity  unless 
the  jpower  of  sale  is  suspended,  and  the  mere  fact  that  it  might 
be  the  duty  of  the  executor,  in  the  exercise  of  their  discretion, 
to  postpone  the  sale  to  await  a  more  favorable  market,  does 
not,  we  think,  constitute  such  a  restraint  as  suspends  the  power 
of  alienation  within  the  statute. 

The  remaining  question  on  this  branch  of  the  case  relates  to 
the  limitation  of  interests  in  the  proceeds  of  the  sale  to  be 
made  by  the  executors.  There  was,  by  the  will,  an  absolute 
conversion  of  *he  real  estate  into  personalty,  as  of  the  time  of 
the  testator's  death,  and  the  several  distributees  took  their  in- 
terests as  money  and  not  as  land.  {Kcme  v.  Oottj  24  Wend. 
641 ;  Stagg  v.  Jackson^  1  N.  Y.  S06.)  Were  these  interests 
so  limited  as  to  vest  the  absolute  ownership  within  or  at 
the  expiration  of  not  more  than  two  lives  in-  being  at  the 
death  of  the  testator?  (1  E.  S.  773.)  The  executors,  in 
the  fourth  section  of  the  will,  are  directed,  after  selling 
the  real  and  personal  property,  and  deducting  expenses 
and  charges  and   $30,000  for  the  testator's  wife,  to  divide 
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the  remainder  into  fifty  equal  parts,  "  and  if  my  son  Chris- 
topher R,  Robert,  junior,  be  then  surviving,  to  pay  over  to 
him  twelve  equal  parts  thereof,  but,  in  ^ase  of  his  death  prior 
to  such  distribution,  upon  such  distribution  to  pay  over  the 
said  twelve  parts  to  his  lawful  issue  in  equal  portions,  share 
and  share  alike."  Ttie  testator,  in  similar  language,  gives  to 
his  son  Frederick,  eleven  shares,  to  his  son  Howell,  twelve 
shares,  and  to  his  daughter  Jane  R.  Coming,  five  shares,  and 
the  executors  are  directed,  on  the  division,  to  pay  the  remain- 
ing ten  shares  to  "  the  trustees  of  Robert  College  of  Constan- 
tinople." We  are  of  opinion  that  the  legacies  to  the  sons  and 
daughter  of  the  testator,  and  to  Robert  College,  vested  in  the 
respective  legatees  immediately  on  the  death  of  the  testator. 

It  is  true  that  there  is  in  the  fifth  section  of  the  will,  no  gift 
to  the  several  legatees,  except  the  gift  implied  in  the  direction 
to  the  executors  upon  the  distribution,  to  pay  over  the  shares 
respectively,  and  by  a  general  rule  of  construction,  where  there 
is  no  direct  gift,  and  words  of  condition  such  as  i^  or  upon 
are  used,  in  connection  with  a  direction  for  payment  at  a  future 
time,  the  time  is  regarded  as  of  the  substance  of  the  gift,  and 
the  legacy  is  contingent  and  not  vested.  But  the  question  is 
generally  one  of  intention,  and  the  whole  will  is  to  be  consid- 
ered in  determining  the  intention  of  the  testator.  The  inten- 
tion of  the  testator  in  respect  to  the  shares  of  the  sons  and 
daughter,  appears  to  have  been  to  give  them  the  absolute  title 
to  their  respective  shares,  subject  to  a  limitation  over  to  their 
issue,  in  case  of  their  death  before  the  period  of  distribution. 
The  postponement  of  the  distribution,  which  was  contemplated, 
was  for  the  convenience  of  the  estate  to  enable  the  executors 
advantageously  to  convert  the  property,  and  the  rents,  income 
and  profits  which  might  accrue  between  the  time  of  the  testa- 
tor's death  and  the  time  of  distribution  were  given  to  the 
several  legatees  to  be  paid  semi-annually,  in  proportion  to  their 
interests  in  the  corpus  of  the  fund.  These  circumstances  are 
regarded  as  rebutting  the  presumption  against  the  vesting  of 
legacies,  arising  from  the  fact  that  there  is  no  direct  gift,  but 
o^y  a  direction  to  pay  over  at  a  future  time.     The  postpone- 
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ment  of  the  payment,  where  it  is  made  for  the  convenience  of 
the  estate,  is  consistent  with  the  vesting  of  the  legacies,  and 
the  gift  of  the  intermediate  income,  indicates  an  intention  to 
vest  the  corpus  from  which  the  income  is  to  be  derived. 
{Pachham  v.  Chregoryy  4  Hare,  896  ;  Hanson  v.  Chraham^  '6 
Ves.  239;  Dames  v.  Fishery  5  Beav.  201;  1  Jar.  843; 
1  Rop.  on  Leg.  573 ;  2  Wms.  on  Exrs.  1243.)  It  is  also 
to  be  observed  that  in  the  fifth  section  of  the  will,  which 
provides  for  the  contingency  of  the  death  of  a  child  with- 
out issue,  before  the  death  of  the  testator,  the  testator  des- 
ignates the  interest  which  is  to  go  to  the  survivors,  as  ^^  the 
share  or  proportion  of  my  estate  hereby  given  to  the  one  so  dy- 
ing." The  limitation  over  to  the  issue  of  any  child  dying  be- 
fore the  distribution,  was  the  limitation  of  a  future  contingent 
estate  to  such  issne,  but  the  ultimate  vesting  of  the  several 
legacies  given  primarily  to  the  sons  and  daughter,  could  in  no 
event  be  postponed  longer  than  the  life  of  the  parent.  On  the 
death  of  any  son  or  danghter  before  distribution,  leaving  issue, 
the  share  of  the  one  so  dying  would  immediately  vest  in  such 
issue,  and  if  there  was  no  issue,  it  would  go  to  his  or  her  next 
of  kin.  (See  Narris  v.  Beyea,  13  N.  Y.  273 ;  Trustees^  etc.,  v. 
KeUogg,  16  id.  83.)  The  legacy  to  Eobert  College  was  also  vested, 
and  we  perceive  no  ground  upon  which  its  validity  can  be  ques^ 
tioned.  It  is  not  claimed  that  the  corporation  was  not  capable  of 
taking  the  legacy,  and  the  fact  that  the  testator  restricted  the  col- 
lege to  the  use  of  the  income  was  consistent  with  the  purpose  of 
donations  to  such  corporations,  and  did  not  create  a  perpetuity. 
(  Wetmore  v.  Parker,  52  N.  Y.  450.)  The  provision  that  if 
the  college  should  be  discontinued,  the  trustees  shonld  apply 
the  fund  for  purposes  of  Evangelical  and  Protestant  education 
among  the  nationalities  of  the  Turkish  empire,  if  held  to  be 
void  as  a  limitation  over  for  the  benefit  of  unascertained  bene- 
ficiaries, or  for  other  reason,  would  simply  result  in  confirm* 
ing  an  absolate  title  to  the  fund  in  the  corporation. 

We  think  the  sixth  section   of  the  will  is  valid,  within  the 
rule  that  a  testator  may  direct  that  the  amount  of  alegskcy  oacQ 
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completely  fixed  by  the  will  itself,  shall  be  diminiahed  by  events 
actually  occurring  as  matters  of  fact,  but  not  by  an  unattested 
testamentary  writing,  disconnected  from  any  actual  occurrence. 
{Zo/nffdon  v.  Astor^  16  N.  T.  26.)  The  sixth  section  was,  we 
think,  intended  to  provide  simply,  that  any  actual  indebtedness 
found  charged  concurrently  therewith  on  the  testator's  books 
of  account,  should  go  in  diminution  of  the  payments  to  the 
several  legatees  as  a  part  of  their  shares  respectively. 

These  views  lead  to  an  affirmance  of  the  judgment. 

All  concur,  except  Teaoy,  J.,  absent. 

Judgment  affirmed. 


»  ^  William  Sohttltz,  Dy  Guardian,  etc.,  Respondent,  v.  The  Third 


f  89  242'  Avenue  Kailboad  CoMPAirr,  Appellant. 

146    a?7( 


S9         242        Plaintiff's  complaint  contained  three  counts :  the  first  aUeged  in  sabstance 
IP  xvxy  ;xxi  ^j^^  ^^  October  80, 18T7,  he  got  upon  the  rear  platform  of  one  of  defend- 

ant's cars,  as  a  passenger ;  that  the  conductor,  without  asking  him  for  his 
fare  or  giving  himan  opportunity  to  pay  it,  violentlj  threw  him  off  from 
the  car  in  front  of  a  car  passing  upon  an  adjoining  track,  and  he  was  run 
over  and  injured  **  to  his  damage  $10,000."  The  other  two  counts  relate 
to  the  same  accident,  alleging  that  it  occurred  through  defendant's  neg- 
ligence, each  closing  '*  to  his  damage  ^10,000."  In  the  prayer  for  relief 
plaintiff  asked  damage  "  to  the  amount  of  $20,000."  Upon  the  trial  the 
court  ruled  in  substance  that  plaintiff  could  only  recover  under  the  first 
count;  he  obtained  a  verdict  for  $15,000.  Defendant  claimed  that  as 
said  count  onlj  alleged  $10,000  damages,  the  verdict  was  unauthorized. 
JSidd  untenable ;  tjiat  the  general  prayer  for  damages  at  the  close  of  the 
complaint  controlled  ;  but  that  if,  in  order  to  sustain  the  recovery,  the 
first  count  should  have  alleged  $15,000  damages,  the  defect  was  one  that 
could  be  amended  on  appeal.  (Code  of  Civil  Procedure,  §  722.) 
Also  held,  that  defendant  was  liable  for  the  act  of  the  conductor  in  throw- 
ing plaintiff  from  the  car. 
The  evidence  was  conflicting  as  to  the  circumstances  of  the  accident,  plaint- 
iff and  two  witnesses  testifying  tliat  he  was  pushed  or  thrown  from  the  car 
by  the  conductor!  the  latter  and  another  witness  for  defendant  that  this 
was  not  so,  but  that  plaintiff  jumped  from  the  car.  R. ,  one  of  plaintiff's 
witnesses,  a  car-driver  who  had  been  discharged  by  defendant,  was  asked 
on  cross-examination,  in  substance,  if  he  did  not  have  a  conversation  with 
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P.,  another  ear-driver,  in  which  he  sought  to  induce  P.  to  testify  falsely 
that  his  brakes  were  out  of  order  so  as  to  fix  the  company  with  liability 
in  another  case ;  this  E.  denied.  P.  was  called  as  a  witness  for  the  de- 
f  endant,  and  the  offer  was  made  to  prove  by  him  such  a  conversation  ; 
this  was  objected  to  and  excluded.    Held  error. 

It  is  competent  for  a  party  against  whom  a- witness  has  been  called  to  prove 
acts  or  declarations  of  his,  showing  feelings  of  hostility  or  malice  on  his 
part  toward  such  party.  If  upon  cross-examination  he  denies  such  facts, 
they  may  be  proved  by  other  witnesses,  as  the  inquiry  into  his  state  of 
feeling  toward  the  party  is  not  collateral. 

a  seems^  however,  that  the  evidence  to  show  hostile  feelings  of  a  witness 
should  be  direct  and  positive  and  not  very  remote. 

SchuUz  V.  Third  Aw,  R  B.  Go.  (14  J.  &  S.  211),  reversed. 

(Argued  April  24, 1882 ;  decided  May  80,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
May  12, 1880,  which  affirmed  a  judgment  in  favor  of  plaintiff^ 
entered  upon  a  verdict.     (Reported  below,  14  J.  &  S.  211.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Samuel  Hcmd  for  appellant.  The  court  erred  in  excluding 
defendant's  offer  to  prove  by  Plass,  another  car-driver,  that 
plaintiffs  witness  Reilly  had  a  conversation  with  him  in  which 
Eeilly  asked  him  to  testify  falsely  in  another  case  that  his 
brakes  were  out  of  order,  so  as.  to  make  defendant  liable,  the 
evidence  offered  being  material,  relevant  and  not  collateral. 
{Storks. y.  The  People^  5  Den.  106;  Newton  v.  Harris^  6  N. 
T.  346  ;  Long  v.  Lawb^  9  Cush.  365 ;  Drew  v.  Wood,  26  N. 
H.  363 ;  Yerwm  Case^  6  Camp.  639 ;  Starr  v.  Oragva^  24 
Hun,  178;  Gale  v.  N.  T.  Cent,  ds  H.  R.  R.  R.  Co.,  76  N. 
Y.  694,  595 ;  Hutchmson  v.  Wheeler,  35  Vt.  340  ;  CoUim  v. 
Stepheneon,  8  Gray,  441 ;  Atwood  v.  Welton,  7  Conn.  71 ; 
Sotchhiss  V.  Oermmda  Fire  Ins.  Co.^  5  Hun,  91 ;  Moore  v. 
The  People,  53  N.  T.  639.)  The  court  erred  in  denying  the 
motion  to  dismiss  the  complaint  on  the  ground  that,  from  the 
evidence,  the  act  which  produced  the  injury  complained  of  is 
shown  to  be  a  willful,  reckless  and  malicious  act  by  a  servant 
of  the  defendant,  beyond  any  authority,  express  or  implied, 
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conferred  upon  him  by  the  defendant,  and  also  upon  the  ground 
that,  conceding  the  car  to  have  been  out  of  order,  or  the  brake 
defective,  that  as  a  cause  of  injury  or  action  it  is  too  remote  to 
maintain  the  suit.  {Rounds  v.  J9,,  Z.  cfe  W.  R,  R.  Co,^  64  N. 
T.  129 ;  Bayley  v.  The  Momcheater  <&  Z.  Railway  Co,^  8  Law. 
Reporter,  1872-73 ;  E.  Go.  Rway  Co.  v.  Bro(m^  2  Exch. 
326 ;  Higgins  v.  Watervliet  R.  Co.,  46  N.  Y.  23 ;  Jackaan  v. 
Secmd  Ave.  R.  R.y  47  id.  274;  Cohen  v.  D.  D.  B. 
E.  <&  B.  R.  R.  Co.,  69  id.  176 ;  Sanford  v.  Eighth  Ave. 
R.  R.  Co.,  23  id.  347 ;  Shea  v.  Sixth  Ave.  R.  R.  Co.,  62 
id.  186;  leaaoe  v.  Third  Ave.  R.  R.  Co.,  47  id.  129; 
Wright  v.  Wilcox,  19  Wend.  346 ;  Vanderbilt  v.  The  Rich- 
mond Turnpike  Co.,  2  Comst.  482 ;  Jifali  v.  £ord,  39  N.  Y. 
385  ;  Eraser  v.  FVeeman,  43  id.  666  ;  McMamAM  v.  CricJcett, 
1  East,  107 ;  Cox  et  al.  v.  Kealey,  34  Ala.  344 ;  Little  M.  Co. 
V.  Wetmore,  9  Am.  Law  Reg.  621;  Eastern  R.  R.  Co.  v. 
Broom,  6  Exch,  326;  Roe  v.  The  Bierkenhead  L.  &  C. 
J.  Railway  Co.,  7  Eng.  Law  and  Equity,  647  ;  Bayley  v. 
The  Manchester  cfe  Z.  Railvoay  Co.,  8  L.  R.  1872-3  ;  Story  on 
Agency,  §  466  [6th  ed.]  ;  Kent's  Com.  269,  citing  McManus 
V.  Crickett,  supra,  and  Parker  v.  The  Essex  Bank,  17  Mass. 
608,  610 ;  Inst.  Lib.  4,  tit  6,  §  1 ;  1  Dig.  Lib.  9,  tit.  3 ;  Po- 
thier  Pand.  Lib.  4,  tit.  9,  u.  1,  2,  8 ;  1  Domat,  B.  1,  tit.  16, 
§  1 ;  Lord  Staire's  Inst.  B.  1,  tit.  3,  §  3 ;  1  Black.  Com.  432.) 
The  verdict  of  $15,000  was  erroneous,  as  plaintiff  could  not 
under  his  complaint  recover  more  than  $10,000.  (Sedgwick  on 
The  Measure  of  Damages  [6th  ed.],  1869,  686,  686 ;  Mclntire  v. 
Clark  et  al.,  7  Wend.  330;  Bowman  v.  Earle,  3  Dner,  696; 
Coming  v.  Coming,  2  Sold.  99;  Custer  v.  Zawrence,  17 
Johns.  Ill ;  Dey  v.  Dey,  3  Wend.  366  ;  Mofet  v.  SackeU,  18 
N.  Y.  422 ;  Casson  v.  Belany,  38  id.  180  ;  Ihmslow  v.  Hooke, 
3  Wilson,  185 ;  Livingston  v.  Rogers,  1  Comst.  687 ;  Peak  v. 
Oldham,  Cowp.  276 ;  Rdbers  v.  LesUe,  9  N.  Y.  Week.  Dig. 
406.) 

Nalha/niel  C.  Moak  for  respondent.     The  motions  to  dis- 
miss the  complaint  on  the  ground  that  the  evidence  showed 
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that  the  act  which  produced  the  injury  complained  of  was  the 
willful,  reckless  and  maliciouflact  of  the  servant  of  the  defendant 
beyond  any  authority  conferred  upon  him  by  the  defendant  were 
properly  denied.  {Jackson  v.  Second  Ave.  JR.  R.  Co.^  47  N. 
Y.  275 ;  Bounds  v.  Dd.  Co.  B.  R.,  64  id.  137 ;  Day  v. 
BrooJdyn,  12  Hun,  435 ;  affirmed,  76  N.  T.  593  ;  Ochsmbein 
V.  Shapley,  12  N.  Y.  Weekly  Dig.  316  ;  Ct.  App.,  85  N.  Y.  219- 
223.)  As  in  performing  what  appeared  to  be  his  duty  to  his  em- 
ployers, the  conductor  ejected  the  plaintiff  from  the  car ; 
whether  it  was  a  mistake  of  judgment  on  the  part  of  the  con- 
ductor or  not,  the  defendant  is  liable  for  the  manner  in  which 
he  acted,  and  for  the  consequences  of  his  acts.  {Hoffman  v. 
Jf.  Y.  a  B.  B.y  13  Weekly  Dig.  313  ;  EigginsY.  Watervliet 
Tumjpike  Oo.^  46  N.  Y.  26 ;  Jackson  v.  Second  Ave.  B.  B. 
Co.,  47  id.  276  ;  Hamilton  v.  Third  Ave.  B.  B.  Co.,  53  id. 
25 ;  Shea  v.  Sixth  Ave.  B.  B.  Co.,  62  id.  183 ;  Bound  v.  Delor 
ware  B.  B.  Co.,  54  id.  136 ;  Cohen  v.  Dry  Dock  B.  B.  Co., 
69  id.  174 ;  Beck  v.  iV^.  T.  C.  B.  B.  Co.,  70  id.  591 ;  Mott  v. 
Consumer f  Ice  Co.,  73  id.  643 ;  Day  v.  BrooTdyn,  12  Hun,  435  ; 
affirmed,  76  N.  Y.  593 ;  Ochsenhevn  Y.Shapley,  12  K  Y.  Weekly 
Dig.  316  ;  Ct.  App.,  85  N.  Y.  214.)  The  damages  were  not  ex- 
cessive. The  plaintiff  was  entitled  to  the  verdict  rendered 
under  his  complaint.  (Code,  §  481.)  Defendant's  offer  to  show 
that  Reilly  had  endeavored  to'  induce  Plsuss  to  make  a  false 
statement  as  to  the  condition  of  another  car  on  the  occasion  of 
another  accident  was  properly  excluded.  {Gale  v.  Central  R. 
B.,  76  N.  Y.  594 ;  Higham  v.  Qamst,  15  Hun,  383.) 

Easl,  J.  This  action  was  brought  to  recover  damages  for 
injuries  received  by  the  plaintiff  by  being  knocked  down  and 
run  over  by  one  of  defendant's  cars  on  the  Third  avenue  in  the 
city  of  New  York.  Plaintiff  recovered  a  verdict  of  $15,000. 
The  judgment  entered  upon  that  verdict  was  affirmed  at  Gen- 
eral Term  and  then  the  defendant  appealed  to  this  court. 

The  learned  counsel  for  the  appellant  presents  for  our  con- 
sideration three  grounds,  upon  which  he  asks  to  have  the  judg- 
ment reversed,  and  I  will  briefly  notice  each  ground  separately. 
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I^irsL  PlaintifiPs  cause  of  action  is  alleged  in  the  complaint 
in*  three  different  counts.  In  the  first  count  he  alleges  that  on 
the  30th  day  of  October,  1877,  he  got  upon  the  rear  platform 
of  one  of  defendant's  cars  as  a  passenger,  for  the  purpose  of 
riding  down  the  avenue  to  his  home ;  and  that  the  conductor 
of  the  car  came  to  him  and,  without  asking  for  his  fare,  or  giving 
him  opportunity  to  pay  it,  violently  pushed  and  threw  him  off 
the  platform  on  to  an  adjoining  railway  track  immediately  in 
front  of  the  horses  attached  to  a  car  coming  up  the  avenue ;  and 
that  he  was  knocked  down,  run  over  aud  severely  injured,  "  to 
his  damage  $10,000.'' 

In  the  second  count  the  plaintiff  alleges  that  on  the  same  day 
he  was  accidentally  upon  the  railway  track,  and  that  before  he 
could  escape  therefrom  he  was  knocked  down  by  the  horses  at- 
tached to  one  of  defendant's  cars  and  run  over  and  injured, 
because  there  was  a  defective  brake  upon  the  car,  in  consequence 
of  which  it  could  not  be  stopped  in  time  to  save  him  from  in- 
jury, and  the  count  closes  "to  his  damage  $10,000." 

In  the  third  count  he  alleges  that,  on  the  same  day,  he  was 
run  over  and  severely  injured  upon  defendant's  railway  track  in 
consequence  of  the  carelessness  and  unskillfulness  of  the  driver 
of  one  of  defendant's  cars,  "to  his  damage  $10,000." 

The  complaint  concludes  with  a  prayer  for  judgment  for 
plaintiff's  damages  "in  the  premises  to  the  amount  of  $20,000." 

Upon  the  trial  in  his  charge  to  the  jury,  the  trial  judge  ruled 
that  the  plaintiff  could  recover  only  by  satisfying  the  jury  that 
he  was  pushed  or  thrown  from  the  car  by  the  conductor  and 
thus  injured  as  alleged  in  the  first  count  of  the  complaint,  and 
it  must  be  assumed  that  the  verdict  was  based  upon  that  theory. 
The  claim  of  the  learned  counsel  for  the  defendant  is,  that  as 
the  first  count  alleges  damages  for  but  $10,000,  and  the  recovery 
was  had  under  that  count,  the  verdict  for  $15,000  was  unauthor- 
ized. But  we  think  that  the  general  prayer  for  damages  at  the 
conclusion  of  the  complaint  must  control  in  this  case.  It  is  clear, 
on  the  face  of  the  complaint,  that  all  the  counts  have  reference 
to  the  same  accident,  and  the  same  injury,  and  that  the  different 
counts  really  allege  the  same  cause  of  action  in  different  forms. 
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The  action  was  commenced  to  recover  on  account  of  the  one 
injury  caused  by  defendant  at  the  time  and  place  named  in  the 
complaint,  and  in  such  a  case  the  allegation,  at  the  end  of  each 
count,  of  the  damage  which  the  plaintiff  sustained,  may  be 
disregarded,  the  general  prayer  for  judgment  being  sufficient  to 
authorize  and  uphold  the  verdict. 

Besides,  if  the  complaint  should  have  alleged  in  the  first  count 
damages  to  the  amount  of  $15,000,  in  order  to  sustain  the  ver- 
dict rendered,  the  defect  in  the  complaint  is  one  of  the  kind 
which  may  be  amended.  It  did  not  affect  the  trial  in  any  way  . 
or  mislead  or  prejudice  the  defendant.  The  variance  between  . 
the  complaint  and  the  verdict  is  such  as  ^^  the  right  and  justice" 
of  the  matter  require  should  be  disregarded  or  amended,  and 
ample  authority  is  given  for  this  in  section  722  of 
the  Code  of  Civil  Procedure,  which  provides  that  "each  of  the 
omissions,  imperfections,  defects  and  variances,  specified  in  the 
last  section,  and  any  other  of  like  nature,  not  being  against  the 
right  and  justice  of  the  matter  and  not  altering  the  issue  between 
the  parties,  or  the  trial,  must  when  necessary  be  supplied  and 
the  proceeding  amended  by  the  court  wherein  the  judgment  is 
rendered  or  by  an  appellate  court."  This  ground  of  error,  there- 
fore, does  not  furnish  sufficient  reason  for  reversing  or  modify- 
ing the  judgment. 

Second.  It  is  also  contended  that  the  alleged  act  of  the  con- 
ductor, in  pushing  and  throwing  the  plaintiff  from  the  car,  was 
so  willful,  reckless  and  malicious  that  the  defendant  is  not  re- 
sponsible for  it.  That  the  defendant  is  responsible  for  it  is 
abundantly  shown  by  recent  cases  in  this  court.  {Jackson  v. 
Second  Avenw  II.  E.  Co.y  4tl  N.  Y.  275;  7  Am,  Eep.  448 ; 
Rounds  V.  Del,  Lack.  (&  West.  R.  R.  Co.,  64  N.  Y.  137 ;  21  Am. 
Hep.  597 ;  Day  v.  Brooklyn  City  R.  R.  Co.,  12  Hun,  435  ;  af- 
firmed in  76  N.  Y.  593;  Hoffman  y.N.  T.  C.i&U.  R.R.R. 
Co.,  in  this  court,  not  reported,  87  N.  Y.  25.) 

Third.  But  there  remains  a  more  serious  allegation  of  error 
to  be  considered.  Upon  the  trial  there  was  great  conffict  in 
the  evidence  bearing  upon  the  accident.  The  plaintiff  and  two 
witnesses,  Eeilly  and  Morton,  two  discharged  car-drivers  for- 
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merlj  in  the  service  of  the  defendant,  testified  that  the  con- 
ductor of  the  car  upon  which  the  plaintiff  attempted  to  ride 
pushed  or  threw  him  off  directly  in  front  of  the  horses  attached 
to  a  car  going  ap  the  avenue,  and  that  he  was  injured  in  that 
way.  The  conductor  and  another  witness  testified  that  the  boy 
was  not  pushed  or  thrown  off,  but  that  he  jumped  off  from  the 
car  and  ran  in  front  of  the  horses  and  was  thus  injured  with- 
out any  fault  or  misconduct  of  the  conductor,  and  there  was 
other  evidence  and  circumstances  bearing  upon  the  credibility 
of  the  testimony  given  by  the  plaintiff  and  his  witnesses. 
Eeilly,  upon  cross-examination  by  defendant's  counsel,  was 
asked  if  he  recollected  a  conversation  with  one  Plass,  a  driver 
of  one  of  defendant's  cars,  and  approaching  him  to  get  him  to 
say  his  brakes  were  out  of  order,  in  order  to  fix  the  company 
with  liability.  He  denied  ever  at  any  time  or  place  having 
any  such  conversation  with  Plass,  and  testified  that  he  knew 
he  had  no  conversation  with  him  to  get  him  to  so  testify. 
Afterward  Plass  was  called  as  a  witness  on  the  part  of  the  de- 
fendant, and  testified  that  he  recollected  Keilly's  approaching 
him  and  having  a  conversation  with  him  in  reference  to  the 
brakes  of  his  car,  and  he  was  then  asked  what  that  conversation 
was,  which  was  objected  to  by  plaintiff's  coansel.  Defendant's 
counsel  then  offered  to  prove  that  upon  another  occasion,  not 
distant  from  the  present  accident,  Beilly  endeavored  to  pro- 
cure the  witness  to  make  a  false  statement  in  regard  to  the  con- 
dition of  a  car  on  this  road,  for  the  proposed  purpose  of  fixing 
the  liability[upon  the  company,  he  having  been  discharged  from 
the  employment  of  the  company,  to  show  malice  and  ill-feeling 
on  the  part  of  Reilly.  The  evidence  thus  offered  was  objected 
to  by  plaintiff's  counsel  as  immaterial,  irrelevant  and  collateral, 
and  the  objection  was  sustained  and  the^vidence  excluded.  In 
this  ruling  the  counsel  for  the  appellant  claims  there  was  error 
and  we  are  of  that  opinion.  The  credibility  of  Reilly  as  a 
witness  was  one  of  the  questions  to  be  determined  by  the  jury. 
It  is  always  competent  to  show  that  a  witness  produced  upon 
the  trial  of  an  action  is  hostile  in  his  feelings  toward  the  party 
against  whom  he  is  called  to  testify  or  that  he  entertains 
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malice  toward  that  party,  and  so  it  has  been  held  in  many  eases. 
{Storks  V.  The  People,  5  Den.  106 ;  Newton  v.  Harris,  6  N.  Y. 
345  ;  Hotchhias  v.  Qermania  Fire  Ins.  Co.,  5  Hun,  91 ;  Starr 
V.  Oragm,  24  id.  178 ;  lAmg  v.  Lamkm,  9  Cash.  865 ;  Collms  v. 
t^henson,  8  Gray,  441 ;  Drew  v.  Wood,  26  N.  H.  363 ; 
Hutohi/nson  v.  Wheeler,  35  Vt.  340;  Atwood  v.  Wdton,  7 
Conn.  71;  Gale  v.  N.  T.  C.  db  R.  R.  R.  R.  Co.,  76K  Y. 
595.)  In  StarJcs  v.  The  People,  Starks  was  indicted  in  the 
Greneral  Sessions  of  Oswego  county  for  burning  the  barn  of 
Perkins,  and  upon  the  trial  Perkins  was  sworn  as  a  witness  for 
the  prosecution.  On  his  cross-examination  he  was  asked 
whether  he  did  not,  during  the  then  last  winter  or  spring,  when 
speaking  to  one  Dunton  and  referring  to  a  certain  black  ash 
swamp,  say  "  there  would  be  a  good  place  to  kill  Starks,"  and 
he  answered  that  he  had  not  so  stated.  Dunton  was  afterward 
called  on  the  part  of  the  prisoner,  who  ofEered  to  prove  by  him 
that  during  the  then  last  winter  or  spring,  before  the  burning 
of  the  barn,  Perkins  speaking  to  him  of  the  black  ash  swamp, 
did  say  it  would  be  a  good  place  to  kiH  Starks.  The  district 
attorney  objected  to  the  evidence  so  offered  as  irrelevant,  and 
because  the  declaration  offered  to  be  proved  was  made  prior  to 
the  burning  of  the  barn,  and  the  court  sustained  the  objection 
and  excluded  the  evidence.  The  prisoner  was  convicted.  The 
Supreme  Court  reversed  the  conviction  and  granted  a  new  trial, 
holding  that  the  evidence  was  competent  and  should  have  been 
received  to  show  hostility  or  malice  on  the  part  of  the  witness 
toward  the  prisoner.  In  Newton  v.  Harris,  it  was  held,  as 
stated  in  the  head-note,  that  upon  ^^  cross-examination  a  wit- 
ness may  be  questioned  as  to  statements  made  by  him  indicat- 
ing feelings  of  hostility  to  the  party  against  whom  he  is  called, 
and  if  he  denies  making  such  statements,  they  may  be  proved 
by  other  witnesses."  In  OdU  v.  N.  T.  C.  cfe  H.  R.  R.  R. 
Co.  (76  N .  Y.  594),  it  is  said  that  "  it  is  not  disputed  that  it  is 
competent  to  show  that  a  witness  who  has  testified  against  a 
party  is  hostile  to  such  party,  and  this  may  be  shown  by  the 
witness  himself  or  other  competent  evidence  in  contradiction 
of  him."  In  1  Qreenleaf  s  Evidence  (§  450,  Redfield's  ed.) 
SiOKBLs  —  Vol.  XLI V.        32 
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it  is  said :  "  It  has  been  held  not  irrelevant  to  the  guilt  or  inno- 
cence of  one  charged  with  a  crime,  to  inquire  of  the  witness 
for  the  prosecution,  on  cross-examination,  whether  he  has  not 
expressed  feelings  of  hostility  toward  the  prisoner.  The  like 
inquiry  may  be  made  in  a  civil  action,  and  if  the  witness  de- 
nies the  fact,  he  may  be  contradicted  by  other  witnesses."  In- 
quiry into  the  state  of  the  feelings  of  a  witness  toward  either 
party  is  not  collateral,  and  may  always  be  made.  The  evidence 
to  show  the  hostile  feelings  of  a  witness  when  it  is  alleged  to 
exist  should  be  direct  and  positive,  and  not  very  remote  and 
uncertain,  for  the  reason  that  the  trial  of  the  main  issues  in  the 
case  cannot  be  properly  suspended  to  make  out  the  case  of  hos- 
tile feeling  by  mere  circumstantial  evidence  from  which  such 
hostility  or  malice  may  or  may  not  be  inferred.  Here  the 
proof  offered  was  direct  and  positive.  Keilly  was  a  witness 
for  the  plaintiff  to  establish  the  liability  of  the  defendant  for 
an  accident  causing  injury,  and  here  was  an  offer  to  show  that 
he  had  before  endeavored  to  procure  a  witness  to  testify  falsely 
in  order  to  fasten  a  liability  upon  the  defendant.  If  the  offer 
had  been  to  show  that  he  had  endeavored  to  suborn  a  witness 
to  testify  falsely  against  the  defendant  in  this  action,  no  one 
can  doubt  that  the  evidence  would  have  been  competent  for 
the  purpose  of  showing  hostility  and  ill-will  toward  the  defend- 
ant. And  the  fact  that  he  endeavored  to  procure  a  witness  to 
swear  falsely  against  the  defendant  in  some  other  case  is  just 
as  competent  and  substantially  as  potent  to  show  the  same 
hostility. 

We  think  the  evidence  should  have  been  received,  and  for 
the  error  in  rejecting  it  the  judgment  should  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  the  event. 

All  concur,  except  Tsaoy,  J.,  absent. 

Judgment  reversed. 
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Defendant  purchased  and  paid  for  certain  lands  whicli  lie  caused  to  be 
deeded  to  F.,  upon  an  oral  understanding  that  the  latter  would  hold 
them  subject  to  his  order.  F.,  thereafter,  at  the  request  of  defendant, 
pursuant  to  such  understanding,  and  without  other  consideration,  con- 
yeyed  the  lands  to  defendant's  son,  the  plaintiff,  who  agreed  orally  to 
hold  the  title  for  the  use  and  benefit  of  defendant  and  subject  to  his  or- 
der.  Defendant  went  into  possession  at  the  time  of  the  original  pur- 
chase, managed  the  lands  and  received  the  rents  and  profits.  Plaintiff, 
at  the  request  of  the  defiandant,  conveyed  the  lands,  receiving  for  a  por- 
tion  of  the  purchase-money,  two  bonds  and  mortgages;  one  bond  and 
accompanying  mortgage  defendant  sold  for  his  own  benefit,  and  at  his 
request  plaintiff  assigned  them,  not  questioning  his  father's  title.  The 
other  bond  and  mortgage  was,  with  plaintiff's  knowledge,  delivered  to 
defendant,  and  upon  the  refusal  of  the  latter  to  deliver  them  up  on  de- 
mand plaintiff  brought  this  action  inequity  to  have  it  adjudged  that  he 
was  owner  of  them  and  entitled  to  the  possession.  Held,  that  the  pro- 
vision of  the  statute  of  uses  and  trusts  (1  R.  S.  728,  §  51)  declaring  that 
where  a  grant  is  made  to  one  person,  the  consideration  being  paid  by  an- 
other, no  use  or  trust  shall  result  in  favor  of  the  latter,  but  title  shall 
vest  in  the  former,  had  no  application ;  that,  conceding  the  trust  to  be 
invalid,  it  having  been  executed  by  plaintiff,  the  right  to  the  purchase- 
money  vested  at  once  in  the  defendant ;  that  plaintiff,  by  operation  of  law, 
took  the  bond  and  mortgage  as  trustee  for  defendant,  and   those   securi- 

.  ties  being  personal'  property  the  statute  had  no  application. 

R  uems  that  if  said  statute,  or  the  provision  of  the  statute  of  frauds  pro- 
hibiting the  creation  of  trusts  in  lands,  save  by  a  writing  (2  R.  S.  134, 
g  6),  applied,  plaintlfi  had  no  such  right  to  the  securities  as  a  court  of 
equity  would  ^force. 

Bobbins  v.  Bobbins  (15  J.  &  S.  193),  reversed. 

(Argued  April  24, 1882 ;  decided  May  80,1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  February  7,  1881,  which  aflSrmed  a  judgment,  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term.     (Reported  below,  15  J.  &  S.  198.) 

This  action  was  brought  to  have  it  adjudged  that  plaintiff  is 
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the  owner  and  entitled  to  the  possesBion  of  a  certain  bond  and 
mortgage  in  the  possession  of  defendant. 
The  material  facts  are  stated  in  the  opinion. 

■ 

WaUer  Awards,  Jr.,  for  appellant.  The  subject  of  the 
controversy  in  this  action  is  personal  property  and  is  in  no 
way  affected  by,  or  within  the  purview  of  the  statute  relating 
to  uses  and  trusts.  {Kane  v.  Gott,  24  Wend.  641 ;  Savage  v. 
Bumham^  17  N.  T.  661 ;  Brown  v.  Ha/rria^  25  Barb.  134.) 
The  verbal  promise  and  the  conveyance  made  to  plaintiff  in  re- 
liance thereon  imposed  a  high  moral  obligation,  which  he  was 
at  liberty  to  recognize  and  he  was  bound  to  fulfill  the  duty  im- 
posed by  such  obligation.  {Ocean  NaMonal  Banky,  Hodges^ 
9  Hun,  161-165 ;  Davis  v.  Graves,  29  Barb.  480,  485 ;  Sim- 
eon V.  Schurck,  29  N.  T.  598,  612,  613  ;  Foote  v.  Bryant,  47 
id.  544,  549.)  The  facts  of  this  case  as  found  by  the  court,  in- 
cluding the  plaintiff's  conduct  and  declarations,  show  that  he 
held  the  bond  in  controversy  in  trust  for  the  defendant  who  is 
entitled  to  all  beneficial  interest  therein.  {Day  v.  Both,  18  N. 
T.  448,  453  ;  Tracy  v.  Tracy,  3  Bradf .  57 ;  Ocean  Bank  v. 
Hodges,  9  Hun,  161-165 ;  Da/vis  v.  Grames,  29  Barb.  48(K85 ; 
Simeon  v.  Schurck,  29  N.  Y.  612-13 ;  Foote  v.  Bryant,  47  id. 
549.)  Even  while  the  title  to  the  real  estate  was  in  Mar- 
shall Kobbins  it  was  unaffected  by  the  statute  of  uses  and 
trusts.  (1  Edm.  Stat,  677,  §  51 ;  1  Bl.  Comm.  297 ;  1  Par- 
sons on  Contracts  [6th.  ed.],  431 ;  22  Wend.  395  ;  Raihbxm  v. 
Ackei^  18  Barb.  393  ;  Chase  v.  N.  T.  Central  B.  R.,  26  N. 
Y.  523,  525;  Donaldson  v.  Wood,  22  Wend.  395-397; 
Byan  v.  Dox,  34  K  Y.  307 ;  45  id.  596  ;  52  id.  260 ;  Simem 
V.  Schurck,  29  id.  598 ;  Foote  v.  Brya/nt,  47  id.  644 ;  Foote  v. 
Foote,  58  Barb.  258 ;  Willard's  Equity  [Potter's  ed.],  599 ; 
Hill,  on  Trustees,  144 ;  Byan  v.  Dox,  34  N.  Y.  307 ;  Cai^r  v, 
Carr,  52  id.  251-60.) 

Luther  B.  Marsh  for  respondent.  The  statute  executes 
this  title  in  the  grantee,  the  plaintiff.  'No  use  or  trust  results 
in  favor  of  the  defendant  who  paid  the  consideration.  (1  R.  S. 
747,  §  51 ;  Garfield  v.  Hatmaker,  16  N.  Y.  475 ;  Ewst  v. 
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Ha/rper,  14  Hun,  280  ;  R.  S.  135,  §  6  ;  Sess.  Laws  1860,  chap. 
822 ;  Cooh  v.  Barr,  44  N.  T.  156-160  ;  Lemcm  v.  Whitdm^, 
4Rus8.  [Eng.  Ch.]  423;  Steere  v.  SU&re,  5  Johns.  Ch.  1.)  The 
presumption  of  kw  and  equity  is  that  under  the  circumstances 
the  transaction  was  an  advance  from  father  to  son.  (Perry  on 
Trusts  [2d  ed.],  14S,  144 ;  Story  on  Equity  [11th  ed.],  496-498 ; 
DaviH  V.  Skidd,  26  Wend.  341,  350,  351.) 

Danfobth,  J.  The  plaintiff's  application  is  to  the  equitable 
jurisdiction  of  the  court ;  but  a  case  suggesting  fewer  consid- 
erations likely  to -influence  a  court  of  equity  in  its  favor,  or 
more  opposed  to  the  rules  and  maxims  by  which  such  a  tribunal 
must  be  guided  than  the  one  on  which  he  relies,  has  not  been 
brought  to  our  attention.  In  the  diversity  of  causes  of  action 
it  seldom  happens  that  one  is  found  which  has  no  other  support 
than  an  admitted  breach  of  confidence,  and  violation  of  trust 
reposed  by  a  father  in  his  son.     Such  is  this  case. 

In  September,  1869,  the  defendant,  for  $100,000,  purchased 
lands  in  Rye,  Westchester  county,  and  satisfied  the  price 
thereof.  He,  for  reasons  which  do  not  appear,  directed  the 
deed  therefor  to  be  made  out  to  one  Fay,  who  was  then  in 
his  employment,  and  who  accepted  the  conveyance  at  his  re- 
quest, upon  an  oral  understanding  that  he  would  hold  the 
premises  subject  to  the  order,  and  for  the  convenience  of  the 
defendant.  On  the  9th  of  December,  1871,  at  the  request  of 
the  defendant,  and  in  execution  of  the  trust  and  confidence  so 
reposed  in  him,  and  upon  no  other  consideration  Fay  conveyed 
the  premises  to  the  plaintiff,  who  is  the  son  of  the  defendant. 
The  plaintiff  gave  no  consideration  whatever  either  to  Fay  or  the 
defendant  for  such  conveyance,  or  the  premises  described  therein. 
At  this  time  the  defendant  was  in  the  habit  of  reposing  great 
confidence  in  the  plaintiff,  and  making  or  procuring  to  be  made 
to  him  conveyances  of  land  belonging  to  or  purchased  by  the  de- 
fendant, in  the  trust  and  confidence  that  the  plaintiff  would 
dispose  of  such  land  and  premises  for  the  use  and  benefit  of 
defendant,  and  as  he  might  direct  and  request,  and  at  the  time 
of  the  conveyance  from  Fay,  the  plaintiff  expressly  agreed  with 
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the  defendant,  although  not  in  writing,  to  hold  the  title  to  the 
premises  described  therein  for  his  use,  benefit  and  convenience, 
and  subject  to  his  order.  The  defendant,  at  the  time  of  his 
purchase  went  into  the  actual  possession  of  the  premises,  and 
notwithstanding  the  conveyance  to  Fay,  and  that  from  Fay  to 
the  plaintiff,  continued  in  the  possession  thereof  by  himself  or 
his  tenants,  and  received  at  all  times  the  proceeds  and  rent  of 
the  land,  and  solely  and  without  direction  from  the  plaintiff 
managed  the  property.  In  October,  1872,  at  the  request  and 
for  the  benefit  and  convenience  of  defendant,  the  plaintiff  con- 
veyed the  premises  to  Frederick  J.  Ferris  and  John  ShilHto, 
Jr.,  for  the  consideration  expressed  in  the  conveyance  of  $100,- 
000.  To  secure  payment  of  part  of  this  purchase-money,  they 
executed  to  the  plaintiff  two  bonds  and  mortgages  upon  the 
premises,  one  for  $45,000,  the  other  for  $15,000.  The  $15,000 
bond  and  mortgage  was  subsequently  in  July,  1873,  sold  by  the 
defendant  for  his  own  benefit,  and  by  his  direction  the  plaint- 
iff executed  to  the  purchaser  an  assignment  thereof.  The  de- 
fendant then  claimed  to  be  the  owner  of  the  property,  and 
giving  a  reason  (which  involved  no  immoral  or  illegal  purpose) 
why  he  had  the  title  in  his  son's  name,  and  the  latter, 
although  present,  neither  "  contradicted,  denied,  or  questioned 
it."  The  other  bond  and  mortgage,  which  is  the  one  now  in 
question,  were  a  few  days  after  execution,  with  the  knowledge 
and  consent  of  the  plaintiff,  delivered  to  the  defendant,  and 
have  since  remained  in  his  custody.  These  facts  are  found  by 
the  trial  court.  In  November,  1879,  the  plaintiff  demanded 
of  his  father  the  bond,  and  being  denied,  commenced  this  action 
in  Febniary,  1880,  for  the  purpose  of  having  it  adjudged  "  that 
he  is  the  sole  owner  and  holder  of  the  bond  and  mortgage," 
and  entitled  to  the  immediate  possession  thereof  from  the  de- 
fendant. Thus  the  facts,  which  were  not  in  writing,  have  in  a 
litigation  moved  by  the  plaintiff  been  found  to  exist,  and  upon 
them  the  court  is  to  say  "  whether  the  plaintiff  hath  title  in 
conscience  to  recover  or  not.'' 

In  the  first  place  it  is  obvious  that  a  clear  and  absolute  trust 
in  the  plaintiff,  in  favor  of  the  defendant,  was  established  in 
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regard  to  the  premises  conveyed  to  the  former  by  Fay,  which 
a  court  of  equity  would  recognize  and  enforce  {McCaa^f/ney  v. 
BoBtwichj  32  N.  Y.  53)  unless  prevented  by  the  statute 
(§§  61,  56,  infra),  6ut  here  we  are  to  consider  that  the  de- 
fendant is  not  in  court  of  his  own  motion.  He  is  brought  in 
by  the  plaintiff,  who  is  compelled  to  come  here  and  ask  for  the 
relief  which,  he  cannot  obtain  elsewhere.  He  concedes  the  de- 
fendant's case,  but  to  defeat  it  relies  upon  the  statute  (1  R. 
S.,  §.51,  title  2,  part  2,  chap.  1,  art.  2,  p.  728),  which  declares 
that  "  where  a  grant  for  a  valuable  consideration  shall  be  made 
to  one  person,  and  the  consideration  therefor  shall  be  paid  by 
another,  no  use  or  trust  shall  result  in  favor  of  the  person  by 
whom  such  payment  shall  be  made ;  but  the  title  shall  vest  in 
the  person  named  as  the  alienee  in  such  coijveyance,"  subject 
to  an  exception,  in  favor  of  creditors,  of  no  importance  here. 
The  existence  of  a  state  of  facts  embraced  in  this  provision, 
and  but  for  which  the  defendant  would  have  a  clear  case,  is 
assumed  by  the  learned  counsel  for  the  respondent,  and  the 
claim  made,  that  under  these  circumstances  the  defendant  can- 
not make  out  a  trust,  "  except  by  a  writing  declaring  the  trust, 
and  subscribed'  by  the  plaintiff,'^  relying  in  support  of  this 
proposition  upon  section  6  (2  R.  S.,  title  1,  part  2,  chap.  7, 
p.  134),  which  prescribes  these  formalities  in  the  creation  of 
certain  interests  in  lands. 

It  may,  however,  be  observed  at  the  outset  that  it  is  also 
provided  by  the  same  statute  (§  10),  that  the  provisions  of  that 
title  "  shall  not  be  construed  to  abridge  the  powers  of  courts  of 
equity  to  compel  the  specific  performance  of  agreements,  in 
cases  of  part  performance  of  such  agreements,"  and  that  it  is  a 
well  settled  doctrine,  that  in  cases  of  fraud  equity  will  relieve, 
even  against  the  words  of  a  statute.  The  question  then  is, 
whether  the  plaintiff  has  such  a  right  to  the  bond  and  mort- 
gage in  controversy  as  a  court  of  equity  will  enforce ;  or  to 
bring  the  question  into  a  narrower  compass,  whether  pro- 
visions of  law,  intended  to  prevent  fraud,  can  be  successfully 
invoked  to  secure  to  a  wrong-doer  the  fruits  of  his  iniquity. 

The  answer  is  easy.   In  Reech  v.  Kennegal  (1  Ves.  Sr.  123), 
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the  lord  chancellor  says :  "  The  court  has  always  adhered  to 
this  principle,  that  the  statute  should  never  be  understood  to 
protect  fraud,  and  therefore,  whenever  a  case  is  infected  with 
fraud,  the  court  will  not  suffer  the  statute  to  protect  it  so  that 
any  one  should  run  away  with  a  benefit  not  intended."  A  few 
instances  of  the  application  of  this  doctrine  will  make  much  dis- 
cussion quite  unnecessary,  kelson  v.  Warrall  (20  Iowa,  469), 
brought  before  the  court  a  verbal  transaction  between  father 
and  son,  the  heirs  of  the  father  suing  the  heirs  of  the  son  to 
recover  the  undivided  half  of  certain  real  estate.  It  was  pur- 
chased from  the  government  and  entered  by  the  son  in  his 
own  name,  the  father  furnishing  one-half  of  the  purchase- 
money,  the  title  to  one-half  to  be  held  by  the  son  in  trust  for 
the  father.  Both  parties  went  into  possession.  The  trust  was 
denied.  The  court  held  it  was  not  within  the  statute,  and 
upon  these  facts  the  agreement  might  be  enforced  in  equity, 
and  especially  so  "  if  the  father  entered  into  possession  in  ac- 
cordance therewith,  and  held  the  land  thereunder  until  his 
death,"  saying,  "  such  agreements  have  been  frequently  en- 
forced in  this  State ; "  but  dismissed  the  bill  for  want  of  suffi- 
cient evidence. 

In  Haigh  v.  Kaye  (L.  E.,  7  Oh.  App.  Cas.  469),  a  very  re- 
cent case,  it  appeared  that  the  plaintiff  had  conveyed  to  the 
defendant,  by  absolute  deed  expressing  a  consideration,  certain 
premises,  but  in  fact,  as  he  alleged,  "  in  trust  for  him,"  and  to 
be  reconveyed  upon  demand.  The  defendant  reposed  upon 
the  letter  of  the  deed,  and  refused  to  convey.  Being  sued,  he 
relied  upon  the  statute  of  frauds  and  claimed  the  estate  as  his 
own,  discharged  from  any  trust.  The  master  of  the  rolls  di- 
rected a  reconveyance,  and  upon  appeal  the  same  statute  was 
set  up  and  the  allegation  made  that  the  conveyance  was  in  view 
of  an  adverse  decision  in  a  case  pending  between  the  plaintiff 
and  some  other  party.  The  court  in  strong  language  expresses 
its  opinion  of  the  defense,  saying :  "  If  a  defendant  means  to 
say  that  he  claims  to  hold  property  given  to  him  for  an  immoral 
purpose,  in  violation  of  all  honor  and  honesty,  he  must  say  so 
in  plain  terms  and  must  clearly  put  forward  his  own  scoundrel- 
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ism,  if  he  means  to  reap  the  benefit  of  it ; "  and  referring  to 
the  claim  that  under  the  statute  any  declaration  of  trust  or  con- 
fidence must  be  shown  in  writing,  says :  "  The  statute  of  frauds 
was  never  intended  to  prevent  a  court  of  equity  from  giving 
relief  in  a  case  of  plain,  clear  and  deliberate  fraud." 

The  same  principle  has  been  frequently  acted  upon  by 
this  court  {JRyan  v.  DfXJDy  34  N.  Y.  307;  Wheeler  v. 
Heynolds,  66  id.  227)  in  both  of  which  cases  a  full  and 
careful  examination  was  made  of  the  reasons  and  authorities  on 
which  it  rests.  Indeed  the  decisions  are  all  one  way.  They  es- 
tablish as  a  fundamental  doctrine  of  a  court  of  equity  that  the 
statute  of  frauds  was  not  made  to  cover  fraud.  In  the  cases 
especially  referred  to,  the  wrong-doer  was  forced  into  court. 
In  this  case  he  comes  in  voluntarily,  asking  the  court  to  aid  him 
in  the  perpetration  of  his  fraud,  and  without  even  the  poor  ex- 
cuse found  in  other  cases,  that  by  the  conveyance  to  him,  the 
defendant  meditated  a  fraud  on  others.  In  the  next  place,  the 
plaintiff  is  not  entitled  to  have  the  statute  (§  51,  ante)  strained 
in  his  favor,  and  taken  literally  it  does  not  cover  his  case.  The 
grant  to  him  was  from  Fay,  and  for  that  no  valuable  con- 
sideration was  paid ;  Fay  conveyed  because  in  common 
honesty,  and  in  fulfillment  of  his  trust,  he  was  bound  to  con- 
vey. The  plaintiff's  claim  is  stricti  juris.  The  statute  (§  51) 
now  invoked  by  the  plaintiff*,  if  operative  in  such  a  case  and 
according  to  the  plaintiff's  claim,  was  effectual  as  between  Fay 
and  the  defendant,  and  vested  in  Fay  the  title  so  completely 
that  the  defendant  had  no  legal  or  equitable  interest  in  the 
land.  {Oarfidd  v.  Hatmakei*^  15  N.  T.  475.)  Fay  had 
a  right,  however,  to  recognize  his  moral  obligation  and  convey 
it  to  such  person  as  defendant  chose  {Sienion  v.  Schurck^ 
29  ISr.  Y.  598;  Foote  y.  Brycmty  47  id.  544),  and  upon  such 
conditions  as  he  thought  fit  to  impose  or  prescribe.  It  was  the 
plaintiff's  promise  to  perform  those  conditions,  which  led  to 
the  execution  of  the  deed  to  him. 

But  another  and  conclusive  answer  to  the  plaintiff's  case  is, 
that  as  by  his  express  agreement  he  was  to  hold  the  title  to  the 
land  conveyed  "for  the  use,  benefit  and  convenience,  and  sub- 
SicKELS — Vol.  XLI V.       33 


258  BoBBiKS  V.  Bobbins.  [May, 


Opinion  of  the  Coart,  per  Daitfobth,  J. 


ject  to  the  order  of  the  defendant,"  he  did  in  consummation  of 
the  sale  to  Ferris  and  Shillito,  by  direction  of  the  defendant, 
and  for  his  benefit  and  convenience,  execute  a  deed  to  them. 
At  the  same  time  possession  went  to  them  from  the  defendant. 
The  trust  was  executed,  and  whether  tl^e  defendant  could  have 
compelled  it  or  not  is  immaterial.  The  plaintiff  responded  to 
the  call  of  his  cestui  que  trusty  and  from  that  moment  had  no 
further  concern,  or  interest,  real  or  apparent,  in  the  property. 
His  whole  duty  as  trustee  was  discharged.  Nothing  then  re- 
mained but  a  right  to  the  purchase-money,  and  this  vested  at 
once  in  the  defendant.  Although  the  bond  and  mortgage,  in 
form,  ran  to  the  plaintiBE,  he  took  as  trustee  for  the  defendant, 
by  implication  of  law,  if  not  by  agreement.  Those  securities 
were  personal  property  only  and  had  no  relation  to  the  statute. 

It  is  not  necessary  to  inquii'e  whether  the  defendant  could, 
by  any  legal  proceeding,  have  compelled  the  plaintiff  to  convey 
the  lands  ;  he  has  done  so  in  performance  of  his  undertaking, 
and  without  compulsion.  Nor  is  it  necessary  to  inquire 
whether  if  he  had  received  the  consideration  of  the  deed  in 
money  it  could  have  been  taken  from  him.  He  did  not  re- 
ceive it,  and  is  now  in  a  court  of  equity  seeking  to  obtain  it. 
Notwithstanding  the  ingenious  and  persuasive  argument  of  the 
learned  counsel  for  the  respondent,  we  have  found  no  ground 
upon  which  the  claim  can  stand. 

The  judgment  of  the  General  and  Special  Terms  should  be 
reversed,  and  the  defendant  have  judgment  dismissing  the  com- 
plaint, and  adjudgmg  that  the  bond  and  mortgage  described 
therein  are  the  property  of  the  defendant,  and  that  the  plaintiff 
pay  to  him  his  costs  of  this  action. 

All  concur. 

Judgment  accordingly. 
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In  the  Matter  of  the  AsBignment  of  Milan  Hulburt  et  al. 
to  Adhian  Van  Sindebin  as  ALSsignee,  etc. 

Where,  after  an  assigDment  for  the  benefit  of  creditors,  and  after  a  sale  and 
collection  of  a  portion  of  the  goods  and  accounts  assigned,  which  sale 
and  collection  were  made  by  the  assignor  and  a  clerk  who  had  been  put 
in  charge  by  the  assignee,  the  assignors  compromised  with  their  credit- 
ors, who  executed  a  composition  deed,  held,  that  as  it  appeared  that 
commissions  on  the  moneys  which  were  actually  received  by  the  assignee 
would  be  a  fair  and  reasonable  compensation  for  the  services  rendered  he 
was  only  entitled  thereto,  not  to  commissions  upon  the  value  of  all  the 
assigned  property. 

The  provision  of  the  act  in  relation  to  such  assignments  (§  26,  chap.  466, 
Laws  of  1877,  as  amended  by  §  7,  chap.  818,  Laws  of  1878),  which  pro- 
vides that  the  assignee  shall  receive  the  commissions  specified  "  on  the 
whole  sum  which  will  have  come  into  his  hands  "  refers  to  the  money 
actually  received  not  to  the  property  assigned. 

B  seems  that  an  assignee  may  protect  himself  by  an  agreement  against  the 
contingency  of  a  composition  before  the  conversion  of  any  of  the  assigned 
property  into  money  by  an  agreement  with  the  assignor  before  he  accepts 
the  assignment,  for  his  compensation  in  such  case. 

It  seems,  also,  that  the  court  may,  in  such  case,  before  it  will  compel  the 
assignee  to  return  the  assigned  property,  order  reasonable  compensation 
to  be  made  to  him  as  a  condition  of  such  return. 

In  re  Bunch  (13  Wend.  280),  distinguished. 

(Argued  April  25,  1882;  decided  May  80,  1882.) 

Appeal  by  the  assignors  from  an  order  of  the  General 
Term  of  the  Court  of  Common  Pleas  in  and  for  the  city  and 
county  of  New  York,  made  February  6,  1882,  which  modified 
and  affirmed  as  modified  an  order  of  Special  Term  on  settle- 
ment of  the  accounts  of  Adrian  Yan  Sinderin,  as  assignee  for 
the  benefit  of  creditors  of  Milan  Hulburt  and  William  A.  Hul- 
burt, composing  the  firm  of  Merwin,  Hulburt  &  Co. 

The  material  facts  are  stated  in  the  opinion. 

Samuel  Sand  for  appellants.    The  amendment  of  1878  to' 
the  General  Assignment  Act  of  1877,  fixing  the  assignee's  com- 
missions at  five  per  cent  on  the  whole  sum  which  will  have 
come  into  his  hands,  should  be  construed  so  as  to  carry  out  the 
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policy  of  the  common  law.  {Qhamherlain  v.  The  West.  Trans. 
Co.,  44  ]Sr.  Y.  309 ;  Donaldson  v.  Wood,  22  Wend.  397 ;  Jew* 
ett  V.  Woodward,  Edw.  Ch.  195 ;  Barney  v.  Oriffin^  2  N.  Y. 
372 ;  Nichols  v.  McEwen,  17  id.  22 ;  Campbell  v.  Woodworth, 
24  id.  304 ;  Duffy  v.  Duncam,,  35  id.  190 ;  Jacc^  v.  Hemsen,  36 
id.  668  ;  Ogden  v.  Murray,  39  id.  202.)  The  assignee  should 
recover  five  per  cent  on  all  sums  of  money  which  will  have 
come  into  his  hands  by  the  performance  of  his  trust  in  collect- 
ing debts  and  in  realizing  upon  assets.  {In  re  Shaw,  18  Hun, 
195  ;  In  re  Kenyon  v.  Cox,  Com.  PI.,  Sp.  T.,  August,  1877,  cited 
in  Kieley  on  Insolvent  Assignments,  137 ;  2  E.  S.  [2d.  ed.]  47, 
§  29  ;  Duffy  v.  Duncan,  35  N.  Y.  190 ;  Case  of  Bunch,  12 
Wend.  280, 284 ;  In  re  Woven  Tape  Skirt  Co.,  85  K  Y.  506 ; 
Mo  Whorter  v.  Benson,  Hopk.  Ch.  42 ;  Wagstaff  v.  Lowerre,  23 
Barb.  226;  DePeyster  Case,A:  Sandf .  Ch.  511;  Bennett  v.  Chapin, 
a  Sandf,  Sup.  Ct.  673;  Schench  v.  DaH,  22  N.  Y.  420;  Meacham 
V.  Stem-es,  9  Paige's  Ch.  398 ;  Cairns  y.  Chauhert,  id.  164 ;  3  R. 
S.,  part  2,  chap.  6,  art."  3,  §  71 ;  §  2736  of  the  Code,  as 
amended  June  16,  1881,  chap.  535  ;  VanBurenw.  Chenango 
Ins.  Co.,  12  Barb.  671 ;  German  Am.  Bic.  v.  M.  M.  G.  Co.,  68 
N.  Y.  585.)  The  provision  of  the  order  made  at  Special  Term 
vacating  the  allowance  of  $2,000  to  counsel  for  the  assignee, 
for  services  upon  the  accounting,  is  eminently  proper  and  should . 
be  sustained.  {In  re  Assignment  of  Curren,  8  Daly,  122 ;  In 
re  Weinhaics,  6  Abb.  N.  C.  355 ;  Havemeyer  v.  Looh,  id.  338  ; 
Burtis  V.  Dodge,  1  Barb.  Ch.  77;  Eedfield  on  the  Law  and  Prac- 
tice of  SuiTogates'  Courts  [latest  ed.],  710.)  The  General 
Term  erred  in  referring  the  claim  for  services  rendered  upon 
the  accounting  back  to  the  referee.  (In  Levy'*s  Accounting, 
In  re  Assignment  of  Cutler,  8  Daly,  122 ;  Tilton  v.  Beecher, 
59  N.  Y.  176 ;  Morris  v.  Wheeler,  45  id.  708.)  Allowances  can 
only  be  made  in  the  reasonable  discretion  of  the  court,  and  if 
unreasonably  made,  are  appealable.  {Downing  v.  Marshall^  37 
K  Y.  380  ;  Wetm/>re  v.  Pa/rher,  52  id.  450.)  The  referee's 
fees,  being  in  excess  of  the  statutory  allowance,  were  improperly 
granted.      (Code,   §§  3296,  8297 ;  Ourrer  Case,  8  Daly,  119.) 
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John  Z.  Svithefi'land  for  respondent.  On  surrendering  the 
estate,  the  assignee  was  entitled  to  five  per  cent  commissions  on 
its  trne  value,  notwithstanding  the  composition.  (Laws  of 
1878,  chap.  318,  §7;  3  E.  S.  [5th  ed.]  119,  §  31;  2  R.  S.  46, 
§  29 ;  MaUer  of  Bunch,  12  Wend.  280 ;  Oemum  Am.  Bk.  v. 
M.  B,  a  Co.,  68  N.  Y.  589,  590 ;  EUdreth  v.  Ellioe,  1  Gaines, 
192 ;  BoUon  v.  Laiorence,  9  Wend.  425 ;  Parsons  v.  Bowdoin, 
17  id.  14;  Orofut  v.  Brandt,  58  id.  106  ;  Me  Whorter  v.  Ben- 
son, Hopk.  Ch.  42 ;  Matter  of  Bunch,  12  Wend.  380 ;  Cairns  v. 
Chavbert,  9  Paige,  164 ;  Meacham  v.  Stemes,  id.  404,  405 ; 
Matter  of  DePeyster,  4  Sandf.  Ch.  511 ;  Bennett  v.  Chapin, 
3  Sandf.  Sup.  Ct.  673 ;  Van  Buren  v.  Chenango  Ins.  Co.,  12 
Barb.  673 ;  Wagstaff  v.  Lowerre,  23  id.  226,  227.)  The  order 
appealed  from  is  not  a  final  order,  and  no  appeal  lies  to  this 
court  from  it.  (Code  of  Civil  Procedure,  §  170;  Clark  v. 
Brooks,  1  Abb.  Ct.  of  App.  Dec.  355 ;  HoUister  Bk.  v.  Vail, 
15  K  Y.  593 ;  Tompkins  v.  Hyatt,  19  id.  534 ;  Catlin  v. 
Grissler,  57  id;  363;  Swarthout  v.  Curtis,  4  id.  415  ;  Butler 
v.  Lee^  3  Keyes,  70.) 

Earl,  J.  On  the  28th  day  of  October,  1880,  Milan  Hul- 
burt  and  William  A.  Hulburt,  the  appellants,  who  were  doing 
business  as  a  firm  in  the  city  of  Kew  York,  having  become 
financially  embarrassed,  made  a  general  assignment  for  the  bene- 
fit of  their  creditors,  to  the  respondent  Yan  Sinderin.  The  as- 
signee took  formal  possession  of  the  assigned  property,  which 
consisted  of  merchandise  and  book  accounts.  The  property 
remained  in  the  store  of  the  assignors  in  charge  of  their  former 
book-keeper,  who  was  selected  by  the  assignee  as  his  representa- 
tive. The  assignors  and  the  person  thus  placed  in  charge  sold 
goods  and  made  collections  to  the  amount  of  $45,374.53, 
which  sum  was  paid  to  and  received  by  the  assignee.  There- 
after, before  the  close  of  January,  1881,  all  the  creditors  of 
the  assignors  executed  a  composition  deed,  by  which  they 
agreed  to  accept  tlie  notes  of  the  assignors  for  sixty  per  cent 
of  their  claims  and  release  the  assignors  and  their  estate,  as 
well  as  the  assignee  and  his  sureties,  from  all  liability  to  them. 
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The  composition  was  brought  aboat  solely  by  the  efforts  of  the 
assignors,  and  the  assignee  did  not  personally  sell  any  of  the 
property  or  collect  any  of  the  debts.  In  March,  1881,  an 
order  was  made  by  one  of  the  judges  of  the  New  York  Com- 
mon Pleas  appointing  a  referee  to  take  and  state  the  account  of 
the  assignee.  A  hearing  was  had  before  the  referee,  and  he 
found  the  actual  value  of  the  property  assigned  to  be  $232,- 
941.08,  and  he  determined  that  the  assignee  was  entitled  to 
five  per  cent  for  his  commissions  on  that  sum,  amounting  to 
$11,647.05,  and  he  allowed  to  the  counsel  of  the  assignee,  for 
his  services  before  the  accounting,  $2,000,  and  for  his  services 
upon  the  accounting  another  sum  of  $2,000.  The  Greneral  Term 
of  the  Common  Pleas  confirmed  the  decision  of  tlie  referee  as  to 
these  items,  except  as  to  the  counsel  fee  upon  the  accounting, 
and  referred  that  back  to  the  referee  for  a  further  hearing  as 
to  the  value  of  the  services  of  the  counsel  upon  the  accounting. 
From  the  decision  of  the  General  Term  the  assignors  have 
brought  this  appeal,  and  here  complain  mainly  of  the  amount 
allowed  for  commissions.  They  claim  that  the  commissions 
should  have  been  computed  only  upon  the  sum  of  money 
which  came  into  the  hands  of  the  assignee,  while  he  claims 
that  his  commissions  were  properly  computed  upon  the  value 
of  all  the  property  which  was  assigned  to  him. 

Section  26  of  the  General  Assignment  Act  of  1877,  as  amended 
by  section  7  of  chapter  318  of  the  Laws  of  1878,  provides  that 
the  assignee  shall  receive  for  his  services  "  a  commission  of  five 
per  centum  on  the  whole  sum  which  will  have  come  into  his 
liands ; "  and  the  matter  now  to  be  decided  is,  what  was  meant 
by  this  language  ?  If  it  had  been  stated  in  the  section  that  the 
commission  was  to  be  five  per  centum  on  the  entire  value  of 
the  property,  or  amount  of  property,  or  sum  of  money,  it 
would  have  been  plain  enough.  The  words  "  the  whole  sum  " 
are  entirely  inappropriate  to  express  the  entire  amount  of  prop- 
erty, but  they  are  appropriate  to  express  the  whole  sum  of  money 
which  may  have  come  into  the  hands  of  the  assignee,  and  we 
think  they  were  used  in  that  sense.  The  rate  of  commission 
is  a  large  fixed  sum,  larger  than  is  allowed  in  other  analogous 
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cases,  such  as  sheriiBFs,  executors,  administrators  and  trustees. 
The  statute  contemplates  the  possibility  of  such  a  composition 
as  was  made  in  this  case,  and  provides  for  the  discharge  of  the 
assignee  when  it  is  made.  Thus  it  may  turn  out  that  the  as- 
signee may  be  discharged  from  all  liability  before  he  has  done 
any  thing  except  to  execute  his  bond  and  take  formal  posses- 
sion of  the  assigned  property,  and  if  the  legislature  had  intended, 
in  such  a  case,  that  the  commission  should  be  computed  upon  the 
value  of  all  the  property  assigned,  more  appropriate  language 
would,  we  think,  have  been  used.  In  most  cases  where  com- 
positions are  effected  by  the  assignors,  the  commission  of  five 
per  cent  on  the  whole  property  assigned  would  be  greatly  dis- 
proportionate to  the  value  of  the  services  rendered  by  the  as- 
signee, and  we  think  the  legislature,  in  fixing  the  rate  of  com- 
mission, had  in  mind  only  the  money  which  should  come  into 
the  hands  of  the  assignee. 

It  may  be  said  that  this  construction  will  deprive  the  assignee 
of  any  compensation  in  case  a  composition  is  made  by  the  as- 
signor before  the  assignee  has  converted  any  of  the  assigned 
property  into  cash.  Such  cases,  however,  will  not  be  common 
and  the  assignee  can  always  protect  himself  by  an  agreement 
with  the  assignor  before  he  accepts  the  assignment  as  to  the 
amount  of  his  compensation  in  case  of  a  composition.  Such 
an  agreement  would  be  valid  as  between  the  assignor  and  as- 
signee while  it  would  be  invalid  so  far  as  it  affected  the  interests 
of  creditors.  When  one  voluntarily  consents  to  act  as  assignee 
he  must  either  take  what  the  law  gives  him  or,  where  the  rights 
of  creditors  are  not  concerned,  what  the  assignor  agrees  to  give 
him.  And  it  may  be  said  further,  that  when  the  assignee  has 
received  no  money  upon  which  his  commissions  can  be  com- 
puted, the  case  is  not  provided  for  by  the  statute,  and  the  court 
may,  before  it  will  compel  him,  after  a  composition,  to  return 
the  assigned  property  to  the  assignor,  order  a  suitable  and  rea- 
sonable compensation  to  be  made  to  him  as  a  condition  of  such 
return. 

We  do  not  intend  by  this  construction  to  alter  or  affect  the  rules 
which  have  been  laid  down  for  computing  the  fees  or  com  mis- 
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sions  of  sherifis,  executors,  administrators  and  trustees.  A 
sheriff  is  not  a  volunteer.  He  discharges  a  duty  imposed  upon 
him  by  law,  and  his  fees  are  not  large,  and  the  commissions  of 
executors  and  trustees  are  not  large,  and  would  not  be  excess- 
ive in  most  cases,  if  computed  upon  the  whole  property  which 
has  come  into  their  hands,  and  which  in  the  end  they  may  dis- 
tribute or  dispose  of  as  money.  Our  construction  of  the  act 
now  under  consideration  is  confined  to  the  language  used  and 
the  consideration  of  what  we  conceive  to  have  been  the  purpose 
of  the  legislature. 

Much  reliance  is  placed  by  the  assignee  upon  the  case  of  In, 
re  Bunch  (12  Wend.  280).  In  that  case  an  attachment  was  is- 
sued at  the  instance  of  one  Mitchell  against  Bunch,  a  non-resi- 
dent debtor,  and  trustees  were  appointed,  and  the  trustees 
caused  Bunch  to  be  brouglit  before  the  officer  who 
issued  the  warrant  *of  attachment,  and  while  the  pro- 
ceeding was  pending  Bunch  compromised  with  Mitchell, 
and  gave  him  a  bill  of  exchange  for  upwards  of  f  19,000,  in 
consideration  whereof  Mitchell  gave  him  a  general  release  and 
discharge*  from  all  liability.  In  that  case  the  statute  provided 
that  the  trustees  should  receive  a  commission  of  five  per  cent 
on  the  "  whole  sum  which  shall  come  into  their  hands,"  and  the 
court  held  that  the  trustees  wei'e  entitled  to  their  commissions 
on  the  whole  amount  of  the  bill  of  exchange,  although  it  did 
not  come  into  their  liands.  The  bill  of  exchange,  was  received 
by  the  creditor  as  so  much  money,  and  that  was  the  sum  realized 
by  the  proceeding  which  was  instituted.  Savage,  C.  J.,  writing 
the  opinion  of  the  court,  said :  "  The  meaning  of  the  act  is 
that  the  trustees  shall  receive  a  commission  upon  such  sum  as 
shall  be  realized  in  consequence  of  the  proceedings  instituted, 
and  can  there  be  a  doubt  but  that  the  attaching  creditor  received 
upwards  of  $19,000,  in  consequence  of  these  proceedings!" 
It  is  thus  seen  that  that  case  is  entirely  unlike  this.  Here  nothing 
was  realized  by  the  efforts  of  the  assignee,  and  in  no  sense  was 
the  property  assigned  to  him  converted  into  cash,  or  disposed  of 
by  him  as  cash  except  as  to  sales  and  collections  actually  made. 

Our  recent  decision  In  the  Matter  of  the  Woven  Tape  Skirt 
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Co,  (85  N.  T.  506)  furnishes  some  support  to  the  conclusion 
we  have  reached. 

Commissions  have  sometimes  been  allowed  on  the  whole 
amount  of  property  which  has  come  into  the  hands  of  a  trustee 
as  an  eqiiitable  mode  of  adjusting  his  compensation  ;  but  con- 
structive commissions,  that  is  commissions  on  property  not  con- 
verted into  cash,  may,  upon  an  equitable  accounting,  be  refused 
to  a  trustee,  when  their  allowance  would  be  inequitable  and 
unjust.  Here  the  commissions  claimed  are  so  disproportionate 
to  the  value  of  the  services  rendered  that  their  allowance  can- 
not be  justified  upon  any  principles  of  equity  or  justice.  The 
rule  which  gives  the  assignee  his  commissions  upon  the  money 
which  actually  came  into  his  hands  will  in  this  case  measure  the 
compensation  more  accurately  and  justly  than  any  other  which 
could  be  adopted. 

As  to  die  $2,000  allowed  to  the  assignee  for  the  services  of 
his  counsel  prior  to  the  accounting,  there  was  but  a  very  meager 
case  upon  which  to  base  such  an  allowance.  The  assignee  was 
an  attorney  and  counselor  at  law.  The  printed  record  does 
not  disclose  that  there  was  any  litigation  or  dispute  about  any 
thing  connected  with  the  assigned  estate.  It  is  not  revealed 
how  the  services  of  ati  attorney  came  to  be  needed,  or  what  par- 
ticular services  he  rendered,  for  which  a  compensation  of  $2,000 
could  be  claimed ;  but  as  there  was  some  evidence  to  sustain  the 
charge,  and  the  court  below  was  satisfied  with  it,  we  will  not 
disturb  it.  As  to  the  charge  of  $2,000  for  services  of  counsel 
upon  the  accounting  where  there  was  no  dispute,  contest  or 
litigation,  we  think  the  court  below  did  well  to  refer  that  item 
back  for  further  investigation. 

Our  conclusion,  therefore,  is  that  the  judgment  of  the  court 
below  should  be  modified  by  reducing  the  commissions  allowed 
to  $2,268.72,  five  per  cent  on  the  money  actually  received,  and 
as  thus  modified,  affirmed  without  costs  in  this  court  to  either 
party." 

All  concur,  except  Tracy,  J.,  absent. 

Ordered  accordingly. 
SicKELS  —  Vol.  XLIV.  34 
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The  People  of  the  State  of  New  York,  Plaintiff  in  Error,  v. 
The  New  Yobk,  New  Haven  and  Habtfobd  Bailboad 
Company,  Defendant  in  Error. 

The  constraction  by  a  railroad  corporation,  whose  road  crosses  a  highway 
below  grade,  of  a  bridge  of  less  width  than  the  highway  is  not  per  u  a 
nuisance. 

The  duty  of  restoration  of  "  the  highway  as  near  as  may  be  to  its  former 
state,  so  as  not  to  unnecessarily  impair  its  usefulness,"  imposed  by  its 
charter  (§  5,  chap.  195,  Lawsof  1846),  upon  the  N.  Y.,  N.  H.  &  H.  R.  B. 
Co.,  does  not  absolutely  require  it,  at  such  a  crossing,  to  construct  the 
bridge  of  the  full  width  of  the  highway,  the  requirement  is  simply  to  so 
construct  the  bridge  as,  in  view  of  the  circumstances,  not  unnecessarily  to 
impair  the  use  of  the  highway, 

pon  the  trial  of  an  indictment  against  said  corporation  for  alleged  nuisance 
in  constructing  a  bridge  over  its  road  for  a  highway,  of  less  width  than 
the  highway,  it  appeared  that  the  highway,  when  defendant's  road  was 
constructed,  was  owned  by  a  turnpike  company  which,  by  its  charter 
(Chap.  121,  Laws  of  1800),  was  required,  where  a  bridge  was  necessary, 
to  build  it  not  less  than  sixteen  feet  wide.  Defendant,  prior  to  1850,  con- 
structed  its  road  across  the  highway  below  its  surface,and  built  a  bridge  for 
the  highway  about  sixteen  feet  wide  ;  this  was  replaced  by  a  new  one  in 
1852  or  1858  about  nineteen  and  one-half  feet  wide;  both  were  approved  by 
the  turnpike  company.  In  1879,  after  the  rights  of  said  company  in  the 
highway  had  been  extinguished,  defendant  built  the  bridge  in  question 
which  was  twenty-four  feet  wide,  with  the  roadway  twenty -two  and  one- 
half  feet  in  width,  corresponding  substantially  with  the  width  of  the 
beaten  track  of  the  highway.  The  court  charged  that  if  the  bridge  ob- 
structed or  hindered  the  enjoyment  of  the  public  in  the  highway,  it  was 
a  nuisance  and  defendant  was  guilty  under  the  indictment ;  that  the 
question  was  whether  the  bridge  was  so  constructed  '*  as  not  to  impair 
the  usefulness  of  the  road  and  to  interfere  with  the  enjoyment  or  safety 
of  the  public."    Held  error. 

(Submitted  April  27, 1882 ;  decided  May  80, 1882.) 

Error  to  the  General  Term  of  the  Supreme  Conrt,  in  the 
second  judicial  department,  to  review  order  made  the  second 
Monday  of  February,  1882,  which  reversed  a  judgment  of  the 
Court  of  Sessions,  convicting  the  defendant  in  error  of  having 
created  a  public  nuisance  by  encroaching  upon  a  highway  in 
the  town  of  Rye,  Westchester  county. 

The  highway  was  four  rods  wide.  Defendant's  road  crossed 
it  by  a  cutting  about  twenty  feet  below  the  surface  of  the  high- 


1882.]       The  People  v.  N.  T.,  N.  H.  &  H.  E.  R  Co.        267 


Statement  of  case. 


way.     The  act  complained  of  was  the  construction  of  a  bridge 
for  the  highway,  twenty-four  feet  wide,  with  fences  running 
from  the  sides  of  the  highway  to  each  end  of  the  bridge. 
The  material  facts  are  stated  in  the  opinion. 

Keogh  (&  Boothhy  for  plaintiff  in  error.  The  court  was 
right  in  admitting  evidence  of  the  width  and  condition  of  the 
road  at  the  point  in  question,  prior  to  1846,  when  the  railroad 
was  put  through.  (Laws  of  1846,  chap.  195,  §  5.)  In  requir- 
ing the  railroad  company  to  restore  the  road,  etc.,  the  whole 
road,  including  the  foot-paths,  was  meant.  (Laws  of  1800, 
chap.  121,  §  6,  p.  264 ;  Reg.  y.  TheM.  cfe  Z.  5.  R.  Co.,  2  Rail- 
way Oases,  711 ;  Judson  v.  N.Y.^N.  H.<&  R.  R.  R.  Co.,  29 
C!onn.  438-9 ;  Coram,  v.  King,  13  Mete.  115.)  Any  obstruc- 
tion in  any  part  of  a  highway  is  a  nuisance  if  it  inconveniences 
the  public  by  curtailing  their  liberty  to  pass  over  any  part  of 
it.  {Harroioer  v.  Ritsariy  37  Barb.  303 ;  "  Law  of  Nuisance," 
by  H.  G.  Wood,  237-244.)  It  was  immaterial,  as  to  the  guilt 
or  innocence  of  the  defendants,  whether  the  road  in  question 
was  a  common  highway  or  a  turnpike  road.  (Rogers  v.  BrdOr 
ahawj  20  Johns.  742;  Com/in.  v.  WUhinaon,  16  Pick.  175; 
Benedict  v.  Gait,  3  Barb.  468;  WalJcer  v.  Caywood,  31 
N.  Y.  60.)  The  title  acquired  by  the  turnpike  company 
was  not  such  a  title  as  it  could  convey  for  any  other  pur- 
poses, except  for  the  purposes  of  the  road,  as  set  forth  in 
the  act  of  incorporation.  {Durham  v.  WilZiains,  36  Barb. 
161 ;  87  N.  T.  253 ;  Rogers  v.  Bradshaw,  20  Johns. 
742 ;  reversing  Bradahaw  v.  Rogers,  id.  102 ;  Seneca  Road 
Go.  V.  The  A.  <&  R.  R.  Co.,  5  Hill,  179 ;  Laws  of  1800,  p. 
264.)  The  highway  commissioners  had  jurisdiction  over  the 
turnpike  road  so  far  as  maintaining  the  public  right  to  have 
the  road-way  remain  of  the  full  width  originally  intended  and 
laid  out,  and  this  jurisdiction  they  could  neither  be  deprived 
of  nor  relinquish,  nor  could  they  avoid  the  duty  and  respon- 
sibihty  of  guarding  and  enforcing  that  right.  ( Wallcer  v. 
Caywood,  31  N.  Y.  53 ;  Laws  of  1846,  p.  231,  §  5  ;  Laws  of 
1800,  p.  264;  id.,  chap.  121,  div.4.)    Any  permanent  or  habit- 
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iial  obstruction  in  a  public  street  or  highway  is  an  indictable 
nuisance,  although  there  bo  room  enough  left  for  carriages  to 
pass.  {Davis  v.  The  Mayor ^  eto.^  14  N.  Y.  524 ;  CoU  v.  The 
Zewiston  H.  R.  Co.,  136  id.  214.) 

Close  (&  Robertson  for  defendant  in  error.  Defendant, 
under  the  conveyance  and  release  of  the  turnpike  road,  be- 
came the  owner  in  fee  of  so  much  thereof  as  was  taken  by 
defendant  in  the  construction  of  its  road,  and  conveyed  to  it 
by  said  turnpike  company.  (A.ct  passed  April  7,  1800;  Estes 
V.  KeLsey,  8  Wend.  559-660.)  Defendant  was  only  required 
to  restore  the  highway,  as  near  as  may  be,  to  its  former  state, 
60  as  not  unnecessarily  to  impair  its  usefulness  and  to  the  satis- 
faction of  the  commissioners  of  highways.  (Laws  of  1846, 
§  5,  chap.  195.) 

Andrews,  Ch.  J.  We  concur  in  the  opinion  of  the  Gen- 
eral Term  that  the  liability  of  the  defendant,  as  presented  to 
the  jury  in  the  charge,  was  erroneously  made  to  depend  upon  the 
question  whether  the  bridge  obstmcted  or  hindered  the  enjoy- 
ment of  the  highway  by  the  public,  independently  of  the  further 
question  whether  the  company  in  the  exercise  of  the  right  to 
construct  its  road  across  the  highway  had,  in  compliance  with 
the  requirements  of  its  charter  (Laws  of  1846,  chap.  195,  §  5), 
restored  "the  highway,  as  near  as  may  bo,  to  its  former  state 
so  as  not  unnecessarily  to  impair  its  usefulness."  The  coiut 
charged  that  if  the  bridge  obstructed  or  hindered  the  enjoy- 
ment of  the  public  in  the  highway,  it  was  a  nuisance,  and  the 
defendant  was  guilty  under  the  indictment,  and  further  that 
the  question  to  be  passed  upon  by  the  jury,  was  whether  the 
bridge  is  so  constructed  "  as  not  to' impair  the  usefulness  of  the 
road,  and  to  interfere  with  the  enjoyment  or  safety  of  the  pub- 
lic in  their  right  to  travel  upon  the  road."  The  exception  to 
the  charge,  although  somewhat  informal  and  inexact,  fairly 
construed,  raises,  we  think,  the  point  whether  the  charge  was 
correct  in  the  particular  mentioned.  The  highway,  when  the 
defendant's  road  was  constructed,  and  until  1868,  was  owned 
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by  a  turnpike  cjompany.  The  turnpike  company  was  chartered 
by  special  act  of  the  legislature,  passed  April  7,  1800,  "for 
improving  the  road  from  Eastchester  to  Byram,"  which  before 
the  charter  seems  to  have  been  an  existing  highway,  and  the 
charter  contained  a  provision  that  where  a  bridge  or  bridges 
are  necessary,  such  bridge  or  bridges  shall  not  be  less  than 
twenty  feet  wide.  This  doubtless  primarily  referred  to  bridges 
over  streams,  railroads  not  being  in  use  at  that  early  period, 
but  the  provision  seems  to  indicate  that  in  the  opinion  of  the 
legislature,  it  might  not  be  necessary  that  bridges  should  be  as 
wide  as  other  parts  of  the  highway.  The  defendant  con- 
structed its  road  across  the  highway  in  question  about  twenty 
feet  below  the  surface,  and  thus  rendered  the  building  of  a 
bridge  necessary.  The  first  bridge  was  built  prior  to  1850,  and 
was  about  sixteen  feet  wide.  This  was  replaced  by  a  new 
bridge  built  in  1852  or  1853  about  nineteen  and  one-half  feet 
wide,  and  the  second  bridge  was  used  for  about  twenty-six 
years  until  1879,  when  it  was  in  turn  replaced  by  the  present 
bridge  which  is  twenty-four  feet  wide,  with  a  roadway  of 
twenty-two  and  one-half  feet  in  width,  which  corresponds  sub- 
stantially with  the  width  of  the  beaten  track  of  the  highway. 
All  the  bridges  were  built  by  the  defendant.  The  construction 
and  .dimensions  of  the  first  two  bridges  were,  as  the  evidence 
tends  to  show,  approved  by  the  turnpike  company.  The  pres- 
ent bridge  was  built  after  the  rights  of  the  turnpike  company 
had  been  extinguished  and  the  road  had  become  an  ordinary 
highway.  No  question  arises  in  this  case  as  to  the  construction 
of  that  clause  in  the  fifth  section  of  tbe  defendant's  charter, 
which  requires  a  highway  crossed  by  a  railroad  to  be  restored 
to  the  satisfaction  of  the  commissioners  of  highways  of  the 
town. 

The  construction  of  defendant's  railroad  across  the  highway 
was  authorized  by  law.  This  method  of  crossing  below  the 
highway,  was  manifestly  much  safer  than  if  the  crossing  had 
been  on  grade.  While  the  right  of  the  defendant  to  cross 
below  grade  is  not  disputed,  it  is  claimed  in  behaK  of 
the  people  that  the  duty  of  restoration  imposed  by  the  de- 
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fendant's  charter,  could  only  be  performed  by  constructing 
the  bridge  of  the  width  of  four  rods,  that  being  the  width  of 
the  highway.  We  think  this  construction  cannot  be  main- 
tained. It  is  not  usual  to  constnict  bridges  on  country  roads 
of  the  full  width  of  the  highway.  The  construction  by  a  rail- 
road of  a  bridge  of  less  width  than  the  highway,  is  not,  we 
think,  per  %e^  a  nuisance.  It  would  depend  on  circumstances, 
It  might  in  some  places  be  necessary  that  a  bridge  should  be 
of  the  full  width  of  the  highway,  while  in  the  other  locations 
it  would  be  quite  unnecessary.  The  location  of  the  bridge, 
whether  in  or  near  a  city  or  village,  or  in  a  'populous  district, 
the  extent  of  use  of  the  highway,  the  expense  of  the  work, 
and  other  circumstances  may  properly  be  considered  in  decid- 
ing the  question  whether  the  duty  of  the  railroad  company  has 
been  discharged.  So  also  a  bridge,  adequate  when  built,  may 
by  the  growth  of  population,  become  inadequate  for  the  public 
accommodation.  The  question  would  then  be  presented,  whether 
the  duty  would  not  be  enlarged  pari  passu  with  the  public 
necessity.  But  for  the  decision  of  this  case  it  is  suflScient  to 
say  that  in  our  judgment  the  trial  judge  omitted  to  accompany 
his  instructions  to  the  jury  with  the  proper  qualifications.  He 
ehould  have  submitted  it  to  them  to  find  upon  all  the  circum- 
stances whether  the  defendant  unnecessarily  impaired  the .  use- 
fulness of  the  highway  by  the  manner  of  constructing  the  bridge. 
That  a  railroad  crossing  will  to  some  extent,  impair  the  useful- 
ness of  a  highway,  is  implied  in  the  language  of  the  statute. 

We  think  the  order  should  be  affirmed. 

All  concur,  except  Tract,  J.,  absent. 

Order  affirmed. 


|i3o  m        Edwabd  J,   Chapin,  Appellant,  v.  Joseph  Thompson,  Im- 
pleaded, etc.,  Respondent. 

Exceptions  taken  npon  the  trial  of  specific  qaestions  of  fact  arising  in  an 
equity  action  and  ordered  to  be  answered  by  a  jury  should  be  presented 
for  review  before  final  judgment ;  they  may  not  be  considered  on  motion 
for  a  new  trial  of  the  action  after  judgment. 
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Where  an  assignment  for  the  benefit  of  creditors  makes  specific  provision 
for  the  payment  of  a  debt,  the  assignor  cannot  prevent  the  application 
of  the  property,  in  accordance  with  the  terms  of  the  instrument,  because 
of  the  usurious  character  of  the  debt. 

After  the  execution  of  a  bond  and  mortgage,  to  secure  a  usurious  loan,  the 
borrower  executed  to  the  lender,  and  the  latter  accepted,  a  general  as- 
signment for  the  benefit  of  creditors ;  in  the  schedule  of  creditors  con- 
tained in  the  inventory,  made  pursuant  to  the  statute  (Chap.  466,  Laws  of 
1877),  was  inserted  the  name  of  said  lender,  with  the  amount  of  the  loan 
which  was  described  as  '*  for  money  loaned  secured  by  mortgage,"  and 
among  the  assets  the  mortgaged  lands  were  included  with  the  statement 
that  they  were  mortgaged  to  secure  said  debt.  In  an  action  to  foreclose 
the  mortgage  brought  by  an  assignee  of  the  mortgagee,  /leld,  that  judg- 
ment directing  the  surrender  and  cancellation  of  the  bond  and  mortgage 
because  of  the  usury  was  error ;  that  to  the  extent  of  the  money  actually 
loaned  and  legal  interest  thereon,  plaintifif  was  entitled  to  the  benefit  of 
the  assignment ;  that  said  assignment  was  not  within  the  statute  avoiding 
contracts  or  securities  because  of  usury  (1  R.  S.  772,  §  2),  as  it  was  a  mere 
trust  or  appropriation  of  property  made  by  the  debtor,  independent  of  the 
usurious  contract;  which  gave  to  the  creditor  rights  adhering  to  the  trust 
property  until  the  debt  was  satisfied  or  the  property  applied  upon  it  ac- 
cording to  the  terms  of  the  trust ;  also  that  the  fact  that  the  lender  was 
the  assignee  was  immaterial;  and  that  plaintifTs  rights  were  in  all  respects 
the  same  as  his  assignors. 

(Argued  April  28, 1882 ;  decided  May  30,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon 
an  order  made  December  4,  1880,  which  affirmed  a  judgment 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term, 
and  affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  foreclose  a  mortgage  for  the  sum 
of  $6,000,  executed  September  12,  1876,  by  the  defendant 
Thompson,  to  one  Abiel  E.  Helmer,  and  assigned  by  Helmer, 
on  the  5th  day  of  April,  1878,  to  the  plaintiff. 

Thompson  defended  the  action  upon  the  ground  of  usury. 

In  July,  1878,  by  order  of  the  Special  Term,  it  was  directed 
that  the  questions  of  fact  arising  upon  the  answer  should  be 
tried  by  a  jury,  and  interrogatories  were  framed  for  that  pur- 
pose. 

The  issues  were  tried  in  October,  1878,  at  Circuit,  and  the 
jury  found  that  the  loan  secured  by  the  mortgage  was  made 
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upon  an  understanding  and  agreement  that  the  borrower  should 
pay  to  the  lender,  as  the  consideration  for  Iho  loan,  and  did 
pay  to  him,  the  sum  of  $600  in  addition  to  the  legal  and 
lawful  interest. 

In  November,  1878,  the  case  was  heard  at  Special  Tenn. 
No  motion  was  made  for  a  new  trial  of  the  issues,  but  the 
plaintiff,  the  court  having  approved  and  adopted  said  verdict, 
applied  upon  the  pleadings,  proofs  and  verdict  for  judgment 
of  foreclosure  and  sale,  without  a  judgment  for  the  deficiency, 
and  the  defendant  Thompson  applied  thereon  for  a  judgment, 
declaring  said  bond  and  mortgage  void,  and  enjoining  any 
prosecution  thereon,  and  ordering  the  same  to  be  surrendered 
and  canceled. 

The  further  material  facts  are  stated  in  the  opinion. 

Edwin  M.  HoTbrooh  for  appellant.  The  General  Term 
erred  in  not  examining  and  considering  upon  the  appeal  to  it, 
the  exceptions  taken  upon  the  trial  of  the  issues  submitted 
to  a  jury.  {Cliapin  v.  Thompson^  80  N.  T.  275 ;  18  Hun,  446.) 
The  defense  of  usury  is  a  personal  defense,  and  the  debtor  has  a 
right  to  waive  it.  Having  waived  it  by  his  own  act  he  cannot 
revoke  it.  {Strong  v.  Strickland^  32  Barb.  287 ;  Burrill  on 
Assignments  [3d  ed.],  §  428;  Pratt  v.  Adams^  7  Paige,  615; 
Murray  v.  Judson^  5  Seld.  73 ;  Caiidee  v.  Lord^  2  Comst. 
269 ;  Green  v.  Morse,  4  Barb.  332 ;  Mer,  Ex.  NaL  Bh,  v. 
Com.  Warehouse  Co.,  49  N.  T.  635,  643 ;  Crane  v.  Turner^  67 
id.  457;  Ha/rtley  v.  Harrison,  24  id.  170;  Stevens  v. 
Cossahacher,  8  Ilun,  126  ;  Garnsey  v.  Bogers,  46  N.  Y.  223, 
242;  Douglas  v.  WelU,  18  Hun,  83;  Eg^.  Z.  Asso.  Soc.  of  U. 
S.y.  6%^r,75N.T.  511.) 

Edward  C.  James  for  respondent.  As  plaintiff  did  not  move 
for  a  new  trial  of  the  feigned  issues  before  final  judgment  he 
was  precluded  from  questioning  the  verdict  or  reviewing  the 
exception  taken  upon  the  jury  trial.  {Chapin  v.  Thompson, 
80  N.  Y.  275 ;  Jackson  v.  Andrews,  69  id.  245  ;  Ward  v. 
Warren^  15  Hun,  600.)     The  assignment  to  Helmer  for  bene- 
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fit  of  creditors  did  not  deprive  Thompson  of  the  defense  of 
usury,  and  of  the  relief  provided  by  the  statute  against  usury. 
{Grrem  v.  Morae^  4  Barb.  332  ;  Sircmg  v.  SiricMand^  32  id. 
284 ;  Morse  v.  Crofut,  4  N.  T.  114, 121-2  ;  Perry  on  Trusts, 
§  600 ;  E.  L.  I.  Co.  v.  Cvyler,  12  Hun,  247  ;  In  re  Lewis,  81 
N.  Y.  421,  424 ;  PraU  v.  Adams,  7  Paige's  Ch.  615,  639  ; 
JPearsall  v.  Kingskmd,  3  Edw.  Ch.  195 ;  Beach  v.  Fulton 
Bk.y  3  Wend.  584 ;  Burrill  on  Assignments  [3d  ed.],  428 ; 
Brarmoch  v.  BrarmocJc,  10  Ired.  428, 431 ;  Murray  v.  Judson, 
9  N.  Y.  84 ;  Vickery  v' Dickson,  35  Barb.  96, 98-99 ;  TuthiU 
V.  Bams,  20  Johns.  285  ;  Reed  v.  Smith,  9  Cow.  647 ;  Jack- 
son V.  Packa/rd,  6  Wend.  415  ;  Shdber  v.  Hanser,  4  D.  &  B. 
91 ;  Har&ess  v.  Harrison,  24  N.  Y.  175  ;  Orey  v.  Oreen,  77  id. 
615,  619.)  Where  land  has  been  conveyed  subject  to  a  usuri- 
ous mortgage,  which  the  grantee  assumes  to  pay,  such  grantee 
cannot  avail  himself  of  the  defense  of  usury.  {Hartley  v. 
Harrison,  24  N.  Y.  170 ;  K.  L.  L  Co.  v.  Nelson,  13  Hun, 
321 ;  87  K.  Y.  137 ;  More  v.  Beyoe,  22  id.  208,  218  ;  E,  L.  L 
Co,  V.  Ouyler,  12  Hun,  247.)  A  creditor  named  in  the  sched- 
ules attached  to  an  assignment  is  not  entitled  to  a  distributive 
share  of  the  trust  funds  without  making  proof  of  his  claim, 
and  showing  it  to  be  valid.  {In  re  Bailey,  Assignee,  10 
Weekly  Dig.  87.)  Both  the  assignor  and  assignee  under  an  assign- 
ment which  contains  no  provision  for  the  payment  of  the 
usurious  debt  can  defend  for  usury  and  obtain  an  absolute  can- 
cellation of  the  illegal  claim.  {Morse  v.  Orofut,  4  N.  Y.  114, 
121-2;  Oreen  v.  Morse,  4  Barb.  332;  Pratt  v.  Ada/ms,  7 
Paige's  Ch.  615,  639 ;  Pea/rsaU  v.  Eingsland,  3  Edw.  Ch.  195  ; 
Beach  V.  Fulton  Bk,,  3  Wend.  584 ;  Perry  on  Trusts,  §  600 ; 
Union  Bk.  v.  Bell,  14  Ohio  St.  200.)  Nothing  was  put  in 
this  assignment  to  induce  plaintiff  to  purchase  this  bond  and 
mortgage ;  nor  was  he  induced  to  purchase  it  by  any  act  or 
representation  of  Thompson,  consequently  there  is  no  element 
of  an  equitable  estoppel  in  this  case.  {Payne  v.  Burnhamh,  62 
N.  Y.  69,  73;  Strong  v.  Strickland,  32  Barb.  289.)  The 
mortgage  is  merely  collateral  to,  and  dependent  upon,  the  bond. 
The  bond  being  usurious  and  void,  the  mortgage  falls  with  it 
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{R088  V.  Terry,  63  N.  Y.  613 ;  E,  L.  I.  Co.  v.  NeUm,^  13 
Hun,  345  ;  78  N.  T.  137.)  By  accepting  the  trust  the  mort- 
gagee, Helmer,  subordinated  his  mortgage  to  the  trust,  so  that 
he  could  pursue  no  remedy  adverse  to  the  trust  estate.  (1 
Johns.  Ch.  174,  178 ;  Hopkins'  Ch.  515 ;  67  N.  Y.  437.) 

Danfobth,  J.  Exceptions  taken  upon  the  trial  of  specific 
questions  of  fact  arising  in  an  equity  action,  and  ordered  to  be 
answered  by  a  jury  should  be  presented  for  review  before  final 
judgment.  This  was  held  upon  a  former  appeal  involving  the 
precise  question  (80  N.  T.  275),  and  need  not  again  be  consid- 
ered. If ot  only  did  the  plaintiff  fail  to  pursue  this  course,  but 
he  himself  produced  the  verdict  before  the  Special  Term,  and 
asked  for  judgment  in  the  action.  The  defendant  did  the 
same,  and  prevailed.  The  judgment  thus  founded  in  part 
upon  the  verdict  of  the  jury  was  in  fact  rendered  by  the  court 
in  November,  1878,  while  the  motion  for  a  new  trial  was  not 
made  until  June,  1880.  The  General  Term,  therefore,  did  not 
err  in  refusing  to  consider  the  exceptions  referred  to. 

We  are  bound  by  the  finding  that  tlie  bond  and  mortgage 
from  Thompson  to  Helmer  had  their  inception  in  a  usurious 
loan  of  money.  There  is  evidence  which  may  be  so  considered 
as  to  warrant  that  conclusion.  We  also  concur  with  the  Gen- 
eral Term  in  the  opinion  tliat  the  plaintiff  has  no  better  right 
or  equity  than  his  assignor,  Helmer,  had.  But  as  the  assignee 
of  the  bond  and  mortgage,  he  is  entitled  to  i^esort  to  any  fund, 
means,  or  provision  for  the  payment  of  the  money  which 
formed  its  consideration.  His  rights  are  in  all  respects  the  same 
as  Helmer's,  to  all  incidental  securities  and  all  remedies  for  the 
debt  notwithstanding  the  assignment.  {PaUison  v.  EuU,  9 
Cowen,  747 ;  Oreen  v.  Hart,  1  Johns.  580 ;  Crrosvenor  v.  Day, 
Clarke's  Ch.  109  ;  Rohmson  v.  Ryan,  25  N.  Y.  320 ;  AUm 
V.  Brown,  44  id.  228.) 

We  think,  therefore,  the  judgment  goes  too  far.  The  trial 
judge  found  that  the  bond  and  mortgage  were  executed  and 
delivered  on  the  12th  of  September,  1876.  He  also  finds  that 
on  the  22d  day  of  October,  1877,  Thompson  made  a  general 
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assignment  to  Helmer  of  all  his  property  *'in  trust,  to  take 
possession  of  the  same,  and  to  sell  and  dispose  of  the  lands  and 
property,  and  to  collect  the  choses  in  action,  and  with  the  net 
proceeds  of  such  sales  and  collections,  to  pay  and  discharge  all 
the  debts  and  demands  whatever  then  existing  against  said 
Thompson,  whether  due  or  to  become  due,  provided  the  as- 
signed property  should  be  sufficient  for  that  purpose ;  if  insuf- 
ficient, then  to  apply  the  same  pro-ratay  share  and  share  alike, 
to  the  payment  of  such  debts  and  demands  according  to  their 
respective  amounts.  That  in  the  schedule  of  said  Thompson's 
creditors,  contained  in  his  inventory,  made  pursuant  to  chapter 
466,  Laws  of  1877,  was  inserted  the  name  of  said  Helmer  as 
his  creditor  for  $6,000,  'for  money  loaned,  secured  by  mort- 
gage,' and  among  said  Thompson's  assets,  and  as  a  part  thereof 
in  said  inventory  were  described  the  land  so  mortgaged  to  said 
Helmer,  and  at  the  end  of  each  parcel  so  described  was  inserted 
this  statement,  *  mortgaged  to  Abiel  E.  Helmer  to  secure  the 
payment  of  $6,000,  dated  September  12,  1876,  interest  due 
on  said  mortgage  from  March  12, 1877.' " 

Helmer  "accepted  the  assignment,  and  entered  upon  said 
trust  and  stQl  continues  the  same."  On  the  5th  of  April,  1878, 
as  mortgagee,  he  transferred  the  bond  and  mortgage  for  a  val- 
uable consideration  to  tlie  plaintiff.  No  part  of  the  principal 
has  been  paid,  nor  any  interest  since  March  12,  1877. 

As  conclusions  of  law  the  court  find,^r«^,  that  the  bond  and 
mortgage  are  usurious  and  void,  and  second^  that  the  plaintiff 
is  not  entitled  to  any  relief  thereon  as  against  Thompson,  the 
mortgagor,  or  his  property  in  the  hands  of  his  assignee, 
Helmer,  and  fourth^  that  judgment  be  rendered  that  the  bond 
and  mortgage  be  canceled  and  surrendered.  The  exception  to 
the  last  dause  of  the  second  conclusion,  and  to  the  fourth  con- 
clusion of  law,  are,  we  think,  well  taken.  For  aught  that  ap- 
pears the  assignment  was  the  voluntary  and  unsolicited  act  of 
the  assignor,  made  in  good  faith  for  the  purpose  indicated  by 
the  instrument,  viz. :  "  To  make  a  fair  and  equitable  distribu- 
tion of  his  property  and  effects  among  his  creditors."  There 
is  no  finding,  or  request  to  find,  to  the  contrary.    A  person 
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agreeing  to  pay  usury  is  not  compelled  to  avail  himself  of  the 
statute  which  permits  him  to  annul  the  agreement ;  he  may 
voluntarily  do  equity,  and  pay ;  or,  actuated  by  an  honest  and 
conscientious  intention,  provide  for  payment  of  what  he  owes, 
and  in  that  case  a  court  of  equity  will,  so  far  as  it  can,  aid  in 
carrying  out  the  intent.  He  may  also  by  his  own  act  "  deprive 
himself  of  the  ability  to  inflict  upon  the  creditor  the  loss  of  the 
entire  debt."  (Kent,  Ch.  J.,  in  Fanning  v.  Dunham^  5 
Johns.  Ch.  122.)  If  sued  upon  the  debt  he  makes  default,  the 
judgment  stands  good  notwithstanding  usury  in  the  cause  of 
action.  {Thcmpaon  v.  Berry ,  3  Johns.  Ch.  394,  affirmed  in 
17  Johns.  436  ;  BaHfiolomew  v.  Yaw^  9  Paige,  166.)  So  he 
may  create  a  trust  for  the  performance  of  his  contract,  although 
in  itself  incapable  of  being  enforced,  and  this  will  be  valid,  and 
may  be  carried  into  effect,  notwithstanding  a  defense  exists  to 
the  original  contract.  (Fry  on  Specific  Performance,  §  312.) 
The^  author  cites  Powdl  v.  KnowUr  (2  Atkyns,  224)  which 
brought  up  an  agreement  in  respect  to  certain  lands,  clearly 
champertous  and  illegal,  but  the  party  who  was  to  con- 
vey, by  will  directed  the  agreement  to  be  carried  out,  and 
created  a  trust  for  that  purpose.  It  was  held  that  the  agree- 
ment could  not  be  enforced,  for  the  reason  already  mentioned, 
but  that  the  trustee  must  execute  the  trust,  and  that  amounted 
to  the  same  thing  —  an  enforcement  of  the  agreement  against 
the  trustee  who  was  directed  to  carry  it  out. 

So,  where  a  testator  directed  that  one  of  his  residuary  legatees 
should  be  answerable  for  all  debts  due  to  him  from  the  father  of  a 
legatee,  it  was  held  that  a  debt,  although  usurious,  and  therefore 
not  enforceable,  must  be  deducted  from  the  legatee's  share.  (JSttmr 
ton  V.  Knight^  1  Simons,  482.)  In  Denn^exdein.  Wilkinsany 
V.  Dodds  (1  Johns.  Cas.  158),  it  appeared  that  Wilkinson,  the 
lessor,  executed  upon  a  usurious  agreement,  three  certain  mort- 
gages to  the  defendant,  and  subsequently  executed  to  one 
Fosdick  a  deed  reciting  these  mortgages,  and  that,  in  considera- 
tion thereof,  the  sum  of  ten  shillings  paid  by  Fosdick,  the  said 
Wilkinson  granted,  etc.,  to  him,  the  premises  in  said  mort- 
gages described,  upon  trust,  first,  to  permit  Wilkinson  to  sell 
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the  premises  if  he  coald  before  the  first  of  May  then  next,  and 
on  receipt  of  the  purchase-money  satisfy  and  confirm  the  sale ; 
but  in  case  this  was  not  wholly  done  by  the  time  mentioned, 
then,  upon  trust,  to  sell  the  premises  at  auction  and  apply  the 
moneys  arising  therefrom,  or  from  sales  made  by  the  grantor, 
first,  to  the  payment  of  the  mortgage  debts  and  interest  thereon 
to  the  defendant,  and  next,  pay  a  certain  debt  to  Sleight  &  Co., 
and  the  surplus,  if  any,  pay  to  the  grantor.  The  plaintiff  of- 
fered to  show  that  the  premises  had  been  sold  by  the  trustee 
and  conveyed  to  the  defendant,  and  relied  upon  the  usury  in 
the  mortgages  to  invalidate  his  title ;  but  the  trial  court  held 
that  the  consideration  mentioned  in  the  deed  of  trust  was  suffi- 
cient to  sustain  it,  and  showed  a  title  out  of  the  lessor  of  the 
plaintiff  and  so  nonsuited  the  plaintiff.  The  plaintiff  moved 
to  set  aside  the  nonsuit  upon  the  ground  taken  by  him  at  the 
trial,  viz.,  that  the  consideration  of  the  conveyance  to  Fosdick, 
except  as  to  the  debt  due  Sleight  &  Co.,  was  usurious,  and  the 
conveyance,  therefore,  void ;  and  the  debt  to  Sleight  &  Co. 
having  been  paid,  there  was  no  legal  consideration  to  uphold 
the  conveyance.  On  the  other  hand  it  was  contended  that  the 
conveyance  was  not  within  the  statute  against  usury,  and  of  that 
opinion  was  the  court,  saying,  this  was  an  '^  absolute  convey- 
ance upon  trusts,  and  operated  as  a  payment  or  satisfaction  of 
the  debts  mentioned  in  it,  which  debts,  upon  the  performance 
of  the  trusts,  would  be  discharged  and  extinguished.  It  was 
an  act  done  in  execution  of  the  previous  contracts  by  which 
the  usurious  debts  were  created  and  nothing  but  the  trusts  re- 
mained for  the  benefit  of  the  grantor.  An  act  of  this  nature 
cannot  be  rescinded  on  the  ground  of  usury." 

In  Mwrray  v.  Jvdson  (9  N".  Y.  73),  the  plaintiff  was  a  judg- 
ment creditor  of  one  Judson,  who  had  made  an  assignment  of 
all  his  property  for  the  benefit  of  creditors,  preferring,  in  the 
first  place,  one  Sheldon,  in  whose  favor  he  had  confessed  judg- 
ment The  plaintiff  sought  to  have  the  assigned  property 
applied  to  his  claim,  upon  the  ground  that  the  Sheldon  judg- 
ment was  usurious.  The  court  were  against  him,  holding  that 
as  the  debtor  could  have  paid  the  judgment,  ^^no  good  reason 
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can  be  assigned  why  he  could  not  appropriate  property  for  that 
purpose,  and  direct  its  application  by  a  trustee.  The  assign- 
ment was  not  a  contract  with  the  holder  of  the  judgment,  or  a 
mere  security  for  that  debt,  but  the  setting  apart  of  property 
for  the  payment  of  a  specified  demand  in  the  order  designated." 
This  result  follows  from  the  fact  that  the  assignment  itself  is 
irrevocable.  It  was  voluntary.  The  assignor  created  his  own 
trust,  and  a  creditor  who  comes  in  to  claim  a  share  imder  it 
must  be  content  to  take  such  share  of  it  as  the  assignor  in- 
tended to  give  him. 

This  was  held  in  Pratt  v.  Adams  (7  Paige,  616).  In  that 
case  a  distinction  is  taken  (page  642)  between  a  general  pro- 
vision in  such  an  assignment  to  pay  debts  and  one  where  the 
debt  is  specifically  named,  viz. :  in  the  first  case  a  usurious  debt 
cannot  be  paid,  but  in  tlie  other  it  should  be  to  the  extent  only 
of  the  money  actually  loaned,  and  the  legal  interest  thereon. 
So  much,  says  the  chancellor,  *'  the  creditor  may  claim,  although 
the  debt  is  tainted  with  usury."  Xow  the  debt  owing  from 
Thompson,  the  assignor,  to  Helmer,  is  as  we  have  seen  one  of 
those  directed  to  be  paid  from  the  property  assigned,  or  if  there 
is  not  enough  for  that  purpose,  ih^npro  rata  with  the  others. 
In  Murray  v.  Jiidson^  the  decision  was  concurred  in  by  all  the 
members  of  the  court,  and  Pratt  v.  Adams  cited  with  approval. 
So  far  as  I  am  aware  neither  case  has  been  questioned,  and  they 
are  decisive  of  the  point  now  under  consideration. 

The  right  of  the  debtor  to  resist  an  action  upon  his  obliga- 
tion is  not  denied.  But  the  result  of  establishing  a  trust  was 
to  convert  the  creditor  into  a  cestui  que  trtbst  and  give  him 
rights  against  a  trust  fund,  which  as  a  simple  contract  creditor 
he  did  not  possess,  and  which  did  not  belong  to  that  relation  — 
rights  not  to  be  enforced  against  the  debtor,  but  the  trust 
property,  and  adhering  to  that  property  until  the  debt  is  satis- 
fied, or  the  property  applied  upon  it  according  to  the  terms  of 
the  trusts ;  and  so  long  as  any  debt  named  by  the  creditor  of 
the  trust  remains  unpaid,  no  part  of  the  proceeds  of  that  prop- 
erty can  be  applied,  except  to  its  payment,  without  a  plain  vio- 
lation of  the  trust  declared  by  the  assignment.  The  cases  cited 
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by  the  respondent  are  not  to  the  contrary.  Green  v.  Morse 
(4  Barb.  332)  denied  the  right  of  an  assignee  to  ref nsfe  payment 
of  a  debt  specifically  provided  for,  because  of  its  usurious 
character,  and  in  this  respect  followed  Pratt  v.  Adams.  In 
Strong  v.  Strickland  (32  Barb.  284),  a  mortgagor,  who  was  also 
an  assignor  for  the  benefit  among  others  of  the  mortgagee  as  a 
creditor,  obtained  a  decree  canceling  and  setting  aside  the 
mortgage  on  the  ground  of  usury,  but  upon  appeal  it  was  so 
modified  as  not  to  "  affect  the  claims  of  the  mortgagee  or  as- 
signee under  the  assignment."  In  Morse  v.  Crofoot  (4 
N.  T,  114),  the  bill  was  filed  to  procure  the  testimony  of 
one  Thayer  and  put  an  end  to  certain  proceedings  at  law 
upon  a  note;  the  question  now  raised  was  not  before  the 
court.  Thayer  was  an  assignor,  and  his  evidence  was 
wanted  to  prove  usury  in  the  note;  he  was  held  incom- 
petent because  his  testimony,  if  effectual,  would  put  an 
end  to  the  suit  at  law  where  he  was  a  party,  and  avail  him  as 
well  as  the  complainants.  It  may  be  inferred  that  the  com- 
plainants were  the  assignees  of  Thayer,  for  the  learned  judge 
making  the  remark  relied  upon  by  the  respondent  here  says  : 
**If  the  complainants  succeed  in  avoiding  the  note  on  the 
ground  of  usury,  it  will  be  their  duty  to  refuse  payment  thereof 
out  of  the  property  in  their  hands."  It  was  obiter  and  so  was 
apparently  considered  by  the  same  court  in  deciding  Mun^ay 
V.  Judson^  for  it  was  cited  by  the  judgment  creditor  "  as  con- 
clusive "  to  show  the  assignment  void  by  reason  of  the  usury 
infecting  the  debt  provided  for,  and,  although  not  referred  to 
by  the  court,  was  distinctly  brought  to  their  attention,  without 
avail. 

In  In  re  Lewis  (81  N.  Y.  421,  424),  the  court  do  indeed  say 
that  "  the  assignee  is  the  representative  of  the  debtor,"  but  it 
is  added,  "  he  must  be  governed  by  the  express  terms  of  his 
trust,"  and  the  whole  opinion  is  to  show  that  he  has  no  power 
outside  of  its  provisions,  and  that  the  control  of  the  court  is 
limited  in  the  same  way.  Neither  can  the*  assignor  modify  or 
change  its  provisions.  This  is  held  in  Murray  y.  Judson; 
but  if  he  can  defeat  a  claim  once  provided  for,  so  as  to  exclude 
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it  from  participating  in  the  fund  raised  by  the  assignment,  the 
rule  would  be  of  little  force.  Indeed,  a  reservation  to  the  as- 
signor of  any  power  or  control  over  the  provisions  of  the 
instrument  itself,  or  the  property  assigned  by  it;  or  the  appro- 
priation of  its  proceeds,  would  be  fatal  to  its  validity.  {Riggs 
V.  Murray^  2  Johns.  Ch.  565  ;  Grower  v.  Wahema^i^  11  Wend. 
187 ;  Boardman  v.  Halliday^  10  Paige,  223.)  The  assignee 
does  not  take  by  contract  or  agreement  with  the  debtor,  but 
by  appointment.  As  the  parties  cannot  change  the  terms  of 
the  instrument,  they  cannot  withdraw  the  property  or  the 
trusts  from  the  jurisdiction  of  the  court,  nor  absolve  the 
assignee  from  its  control.  If  he  resigns  the  assignor  cannot 
appoint  a  successor.  The  appointment  must  be  by  the  court. 
The  execution  and  delivery  of  the  instrument  excludes  the 
grantor  from  any  further  dominion  over  it  or  its  subject-matter. 

Nor  is  it  within  the  statute  which  avoids  contracts  or  se- 
curities by  reason  of  usury  (Tit.  3,  §  2,  chap.  4,  1  R.  S.  772), 
for  it  is  "  a  mere  trust  or  appropriation  of  property  made  by 
the  debtor,  without  the  agency  of  the  creditor,  subsequent  to 
and  independent  of  the  usurious  contract  as  a  means  of  satis- 
fying the  debt  after  it  has  been  incurred."  {Murray  v.  Jxtd- 
son^  supra,)  The  fact  that  the  creditor  whose  claim  is  sought 
to  be  avoided  is  the  assignee  does  not  give  him  a  relation  to 
the  property  or  the  debtor,  different  from  that  of  any  other 
person  who  might  have  been  designated  for  the  office.  He  has 
no  right  independent  of  the  assignment,  and  is  in  all  things 
subject  to  the  court. 

The  plaintiff  in  this  case,  the  assignee  of  the  bond  and 
mortgage,  as  to  any  claim  under  the  assignment,  stands  in  place 
of  the  creditor,  and  the  judgment  appealed  from  should  be 
modified  by  a  declaration  that  it  shall  not  aflTect  the  claim  of 
the  assignee  or  holder  of  the  bond  and  mortgage  under  the  as- 
signment, and  as  thus  modified  affirmed,  without  costs  to  either 
party  in  this  court. 

All  concur,  except  Miller  and  Tract,  JJ.,  absent. 

Judgment  accordingly. 
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Hbnbt  Auerbach,  Appellant,  v.  The  New  York  Central     16»  474 
AND  Hudson  River  Bailroad  Company,  Respondent.  ^  ^*^  *** 

Plaintiff  on  September  21,  1877,  purchased  in  St.  Loais  a  ticket  for  a  pas- 
sage from  that  city  to  New  York  over  the  several  railroads  mentioned 
in  coupons  annexed.  It  was  specified  on  the  ticket  that  it  was '  'good  for 
one  continuous  passage  to  point  named  in  coupon  attached;"  also  that  the 
company  selling  the  ticket  acted  only  as  agent  for  the  other  roads,  and 
assumed  no  responsibility  beyond  its  own  line,  and  that  the  holder  of  the 
ticket  agreed  with  the  several  companies  "to  use  the  same  on  or  before  " 
September  26,  and  if  he  failed  so  to  do,  either  of  the  companies  might 
refuse  to  accept  the  ticket  and  demand  full  fare.  Plaintiff  left  St.  Louis 
on  the  day  he  bought  the  ticket ;  he  stopped  over  at  Cincinnati  and  at 
Cleveland;  he  reached  Buffalo  the  24th  having  used  all  the  coupons  except 
one  entitling  him  to  passage  over  defendant's  road;  he  stopped  there  a 
day  and  then  purchased  a  ticket  from  Buffalo  to  Rochester,  where  he  re- 
mained  until  the  afternoon  of  the  26th  when  he  took  passage  for  New  York. 
He  presented  his  ticket  to  the  conductor ;  it  was  accepted  and  punched 
several  times,  but  when  the  train  reached  Hudson,  about  3  a.  m.,  Septem- 
ber 27,  the  conductor  declined  to  recognize  the  ticket,  and  upon  plaintiff's 
refusal  to  pay  fare  to  New  York,  ejected  him  from  the  car.  On  the  trial  of 
an  action  to  recover  damages*  after  proof  of  these  facts,  plaintiff  was  non- 
suited. Held  error ;  that  the  contract  evidenced  by  the  ticket  was  not  by 
any  one  company,  or  jointly  by  all  the  companies  named,  but  was  a  sepa-  \ 
rate  contract  by  each  company  for  a  continuous  passage  over  its  road;  that 
plaintiff  was  not  bound  to  commence  his  passage  on  defendant's  road  at 
Buffalo,  but  could  commence  it  at  any  intermediate  point  between  that  city 
and  New  York,  being  only  required  when  commence^  to  make  it  con- 
tinuous; that  plaintiff  having  commenced  his  passage  on  the  26th,  having 
presented  his  ticket  and  the  same  having  been  accepted,  it  was  then 
used  within  ihe  meaning  of  the  contract,  and  as  it  was  not  specified  that 
the  passage  should  be  completed  on  that  day,  he  was  entitled  to  go 
through  on  the  ticket. 

(Argued  May  1, 1882 ;  decided  May  30,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  January  3,  1881,  wliich  affirmed 
a  judgment  in  favor  of  defendant,  entered  upon  an  order  non- 
suiting plaintiff  on  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 
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Morris  J.  Hirsch  for  appellant. 

FrarJc  Loomia  for  respondent.  The  ticket  was  a  contract 
under  wliich  the  plaintiff  was  entitled  to  be  carried  from  St. 
Louis  to  the  "  point  named  in  coupon  attached,"  by  a  continu- 
ous passage,  to  be  made  before  the  expiration  of  September  26. 
{Barker  v.  Coflin^  31  Barb.  556 ;  Boice  v.  Hudson  R,  jff.  B. 
Co.,  61  id.  611 ;  GaU  v.  i?.,  Z.  cfe  IT.  B.  B.  Co.,  7  Hun,  670 ; 
Tony  V.  IHushing,  JV.  S.  iS:  C,  B.  B.  Co.,  13  id.  670 ; 
Flmore  v.' Sands,  54:  N.  Y.  512  ;  RUly.  S,  B.  (&  N.  T.  B. 
B.  Co.,  63  id.  101.)  The  stipulation  that  the  passage  should  be 
continuous  construed  most  favorably  to  the  plaintiff,  meant 
continuous  as  between  the  termini  of  the  different  roads,  and 
of  course  between  Buffalo  and  New  York,  and  neither  the 
suggestion  of  defendant's  conductor  that  the  plaintiff  pay  the 
.  fare  from  Buffalo  to  Rochester,  nor  the  acceptance  of  the 
ticket  at  Rochester,  and  from  thence  eastward,  worked  a  waiver 
of  this  stipulation.  {HiU  v.  S.  B.  cfe  N.  7.  B.  B.  Co.,  63 
N.  Y.  101.) 

Earl,  J.  This  action  was  brought  by  the  plaintiff  to  recover 
damages  for  being  ejected  from  one  of  the  defendant's  care 
while  he  was  riding  therein  as  a  passenger.  He  was  nonsuited 
at  the  trial  and  the  judgment  entered  upon  the  nonsuit  was 
affirmed  at  the  General  Term.  The  material  facts  of  the  case 
are  as  follows :  The  plaintiff,  being  in  St.  Louis  on  the  21st  day 
of  September,  1877,  purchased  of  the  Ohio  and  Mississippi 
Railway  Company  a  ticket  for  a  passage  from  St  Louis  over  the 
several,  railroads  mentioned  in  coupons  annexed  to  the  ticket 
to  the  city  of  New  York.  It  was  specified  on  the  ticket  that 
it  was  "  good  for  one  continuous  passage  to  point  named  on 
coupon  attached ;"  that  in  selling  the  ticket  for  passage  over 
other  roads  the  company  making  the  sale  acted  only  as  agent 
for  such  other  roads,  and  assumed  no  responsibility  beyond  its 
own  line ;  that  the  holder  of  the  ticket  agreed  with  the  re- 
spective companies  over  whose  roads  he  was  to  be  carried 
to  use   tlie    same    on    or    before    the    26th    day    of    Sep- 
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tember  then  instant,  and  that,  if  he  failed  to  comply  with  such 
agreement,  either  of  the  companies  might  refuse  to  accept  tho 
ticket,  or  any  coupons  thereof,  and  demand  the  full  regular 
fare  which  he  agreed  to  pay.  He  left  St.  Louis  on  tfie  day  he 
bought  the  ticket  and  rode  to  Cincinnati,  and  there  stopped  a 
day.  He  then  rode  to  Cleveland  and  staid  there  a  few  hours, 
and  then  rode  on  to  Buffalo,  reaching  there  on  the  24th,  and 
stopped  there  a  day.  Before  reaching  Buffalo  he  had  used  all 
the  coupons  except  the  one  entitling  him  to  a  passage  over  the 
defendant's  road  from  Buffalo  to  New  York.  The  material 
part  of  the  language  upon  that  coupon  is  as  follows  : 

"  Issued  by  Ohio  and  Mississippi  railway  on  account  of  New 
York  Central  and  Hndson  River  railroad  one  first-da^  pasaagey 
Buffalo  to  New  Tork:^ 

Being  desirous  of  stopping  at  Eochester,  the  plaintiff  pur- 
chased a  ticket  over  the  defendant's  road  from  Buffalo  to 
Rochester,  and  upon  that  ticket  rode  to  Rochester  on  the  25th, 
reaching  there  in  the  afternoon.  He  remained  there  about  a 
day,  and  in  the  afternoon  of  the  26th  of  September,  he  entered 
one  of  the  cars  upon  the  defendant's  road  to  complete  hi& 
passage  to  the  city  of  New  York.  He  presented  his  ticket, 
with  the  one  coupon  attached,  to  the  conductor,  and  it  was  ac- 
cepted by  him,  and  was  recognized  as  a  proper  ticket  and 
punched  several  times,  until  the  plaintiff  reached  Hudson  about 
three  or  four  o'clock,  a.  m.,  September  27,  when  the  conductor 
in  charge  of  the  train  declined  to  recognize  the  ticket  on  the 
ground  that  the  time  had  run  out,  and  demanded  three  dollars 
fare  to  the  city  of  New  York,  which  the  plaintiff  declined  to 
pay.  The  conductor  with  some  force  then  ejected  him  from 
the  car. 

The  trial  judge  nonsuited  the  plaintiff  on  the  ground  that 
the  ticket  entitled  him  to  a  continuous  passage  from  Buffalo  to 
New  York,  and  not  from  any  intermediate  point  to  New 
York.  The  General  Term  affirmed  the  nonsuit  upon  the  ground 
tliat,  although  the  plaintiff  commenced  his  passage  upon  the 
26th  of  September,  he  could  not  continue  it  after  that  date  on 
that  ticket. 
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We  are  of  opinion  that  the  plaintiff  was  improperly  non- 
suited. The  contract  at  St.  Louis,  evidenced  by  the  ticket  and 
coupons  there  sold,  was  not  a  contract  by  any  one  company  or 
by  all  the  companies  nam6d  in  the  coupons  jointly  for  a  con- 
tinuous passage  from  St.  Louis  to  New  York.  A  separate 
contract  was  made  for  a  continuous  passage  over  each  of  the 
roads  mentioned  in  the  several  coupons.  Each  company 
through  the  agent  selling  the  ticket  made  a  contract  for  a  pas- 
sage over  its  road,  and  each  company  assumed  responsibility 
for  the  passenger  only  over  its  road.  No  company  was  liable 
for  any  accident  or  default  upon  any  road  but  its  own.  This 
was  so  by  the  very  terms  of  the  agreement^printed  upon  the 
ticket.  Hence  the  defendant  is  not  in  a  position  to  claim  that 
the  plaintiff  was  bound  to  a  continuous  passage  from  St.  Louis 
to  New  York,  and  it  cannot  complain  of  the  stoppages  at  Cin- 
cinnati and  Cleveland.  (Hutchinson  on  Carriers,  §  579 ; 
Brooke  v.  The  Orand  Trunk  Railway  Go,^  15  Mich.  332.) 

But  the  plaintiff  was  bound  to  a  continuous  passage  over  the 
defendant's  road,  that  is,  the  plaintiff  could  not  enter  one  train 
of  the  defendant's  cars  and  then  leave  it,  and  subsequently 
take  another  train,  and  complete  his  journey.  He  was  not, 
however,  bound  to  commence  his  passage  at  Buffalo.  He 
could  comYiience  it  at  Rochester  or  Albany,  or  any  other  point 
between  Buffalo  and  New  York,  and  then  make  it  continuous. 
The  language  of  the  contract  and  the  purpose  which  may  be 
supposed  to  have  influenced  the  making  of  it  do  not  require  a 
construction  which  would  make  it  imperative  upon  a  passen- 
ger to  enter  a  train  at  Buffalo.  No  possible  harm  or  incon- 
venience could  come  to  the  defendant  if  the  passenger  should 
forego  his  right  to  ride  from  Buffalo  and  ride  only  from  Roch- 
ester or  Albany.  The  purpose  was  only  to  secure  a  continu- 
ous passage  after  the  passenger  had  once  entered  upon  a  train. 
On  the  26th  of  September  the  plaintiff,  having  the  right  to  en- 
ter a  train  at  Buffalo,  it  cannot  be  perceived  why  he  could  not, 
with  the  same  ticket,  rightfully  enter  a  train  upon  the  same 
line  at  any  point  nearer  to  the  place  of  destination. 

When  the  plaintiff  entered  the  train  at  Rochester  on  the  af- 
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teraoon  of  the  26th  of  September  aud  presented  his  ticket  and 
it  was  accepted  and  punched,  it  was  then  used  within  the 
meaning  of  the  contract.  It  could  then  have  been  taken  up. 
So  far  as  the  plain  tiff  was  concerned  it  had  then  performed  its 
office.  It  was  thereafter  left  with  him  not  for  his  convenience 
but  under  regulations  of  the  defendant  for  its  convenience 
that  it  might  know  that  his  passage  had  been  paid  for.  The 
contract  did  not  specify  that  the  passage  should  be  completed 
on  or  before  the  26th,  but  that  the  ticket  should  be  used  on  or 
before  that  day,  and  that  it  was  so  nsed  it  seems  to  us  is  too 
clear  for  dispute. 

The  language  printed  npon  the  ticket  must  be  regarded  as 
the  language  of  the  defendant,  and  if  it  is  of  doubtful  import 
the  doubt  should  not  be  solved  to  the  detriment  of  the  pas- 
senger. If  it  had  been  intended  by  the  defendant  that  the 
passage  should  be  continuous  from  St.  Louis  to  New  York,  or 
that  it  should  actually  commence  at  Buffalo  and  be  continuous 
to  the  city  of  New  York,  or  that  the  passage  should  be  com- 
pleted on  or  before  the  26th  of  September,  such  intention  should 
have  been  plainly  expressed  and  not  left  in  such  doubt  as  might 
and  naturally  would  mislead  the  passenger. 

We  have  carefully  examined  the  authorities  to  which  the 
learned  counsel  for  the  defendant  has  called  our  attention,  and 
it  is  sufficient  to  say  that  none  of  them  are  in  conflict  with  the 
views  above  expressed. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Tbaoy,  J.,  absent.  Andbbws/  Ch.  J., 
concurring  in  result. 

Judgment  reversed.  • 
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Augusta  W.  Bates,   Respondent,  v.   The  First   National 

Bank  of  Brockport,  Appellant. 

In  an  action  by  plaintiff, a  married  woman. to  recover  the  amount  of  certain  de- 
posits, Hhe  proved  that  she  Indorsed  and  delivered  to  her  husband  two  checks 
belonging  to  her,  and  payable  to  her  order,  for  the  purpose  of  having  the 
same  deposited,  in  her  name,  with  the  defendant.  She  then  produced  a 
bank-book  in  the  usual  form,  in  which  the  amount  of  the  checks  was 
credited  to  her  as  depositor.  Defendant  offered  to  show  in  substance 
that  at  the  time  of  the  first  deposit  it  was  orally  agreed  between  plaint- 
iff's husband  and  defendant,  that  the  deposit  should  be  made  to  defend- 
ant's credit,  on  condition  that  the  same  might  be  withdrawn  by  the  hus- 
band on  check  drawn  by  him  in  plaintiff's  name  ;  that  the  second  deposit 
was  also  made  under  a  similar  agreement,  and  that  the  deposits  were 
subsequently  so  withdrawn.  This  was  objected  to  and  excluded.  Held 
no  error  ;  that  the  request  of  the  husband  to  have  the  deposit  made  in 
the  name  and  to  the  credit  of  plaintiff,  and  a  pass-book  issued  to  her, 
taken  in  connection  with  the  checks  made  payable  to  her,  sufficiently 
disclosed  the  agency  of  the  husband ;  that  authority  to  sign  his  wife's 
name  to  future  checks  could  not  be  inferred  from  the  fact  of  his  making 
the  deposits ;  and  defendant  could  not  prove  an  arrangement  with  him 
hostile  to  her  interests  and  beyond  the  apparent  scope  of  the  agency, 
without  proof  of  actual  authority  from  her. 

(Argued  May  1,  1883 ;  decided  May  30, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourtli  judicial  department,  iu  favor  of  plaintifiF, 
entered  upon  an  order  made  December  31, 1880,  which  denied 
a  motion  for  a  new  trial  and  directed  judgment  on  a  verdict. 
(Eeported  below,  23  Hun,  420.) 

This  action  was  brought  to  recover  the  amount  of  certain 
deposits  alleged  to  have  been  made  by  plaintiff  with  defend- 
ant. * 

The  facts  disclosed  by  plaintiff's  evidence  were  substantially 

as  follows : 

The  plaintiff  received  from  the  administrator  of  her  father's 
estate,  by  checks  signed  by  him  as  administrator  and  payable  to 
her  order,  two  separate  sums  of  $500  each.  She  indorsed  the 
first  check  in  blank  and  delivered  it  to  her  husband,  Gustavus 


1882.]  Bates  v.  First  National  Bank  of  Brockport.      287 


Statement  of  case. 


Bated)  with  directions  to  take  it  to  the  defendant's  bank  and 
deposit  the  amount  in  her  name  and  bring  back  a  pass-book. 
He  took  the  check  to  the  banking  office  of  the  defendant  which 
made  out  a  pass-book  with  the  following  entry  therein : 

^' First    National  Bank  of   Brookport    in    aooount    with 

Augusta  W.  Bates. 

J)r.  Or. 

May  2,  1874, $500  " 

There  was  no  other  writing  or  printing  in  the  pass-book.  This 
book  was  brought  back  from  the  bank  and  delivered  to  plaintiff 
by  her  husband.  Plaintiff  also  indorsed  the  second  check  in 
blank  and  gave  it  to  her  husband  with  her  bank-book  and  with 
instructions  to  deposit  it  in  her  name  and  for  her.  He 
took  the  pass-book  and  brought  it  back  to  her  on  the  same 
day,  the  bank  having  entered  therein  another  credit  to  her  like 
the  first,  as  follows :  "  May  14,  $500,"  and  the  same  was  pro- 
duced in  evidence. 

Defendant  offered  to  prove  by  its  teller  that  on  the  2d  of 
May,  1874,  Gustavns  Bates,  the  husband,  came  to  the  banking 
office  of  the  defendant  with  the  first  of  the  above-mentioned 
checks  and  deposited  the  same  in  pursuance  of  an  agreement  made 
between  him  and  the  teller  acting  for  the  bank,  that  the  money 
specified  in  the  check  should  be  deposited  to  the  credit  of  the 
plaintiff,  with  the  condition  that  the  same  should  be  withdrawn 
npon  checks  made  by  Bates  in  her  name,  and  that  the  same  was 
subsequently  so  withdrawn.  Upon  the  objection  of  the  plaint- 
iff's counsel  the  court  ruled  that  the  evidence  was  competent 
and  material,  provided  the  counsel  for  the  defendant  expected 
to  follow  it  with  any  evidence  of  the  agency  of  Mr.  Bates  to 
sign  checks  in  the  name  of  his  wife,  or  of  the  wife's  permission 
to  the  husband  to  withdraw  the  money  in  his  own  name  or 
in  her  name ;  or  if  the  counsel  for  the  defendant  expected  to 
follow  it  with  any  evidence  of  ratification  by  the  plaintiff  of 
the  act  of  withdrawal  of  the  money.  The  defendant's  counsel 
thereupon  stated  that  he  offered  the  evidence  irrespective  of  the 
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fact  of  such  agency  or  any  subsequent  ratification,  and  upon 
the  sole  ground  of  the  husband's  contract  with  the  teller,  made 
at  the  time  and  constituting  a  part  of  the  contract,  and  there- 
upon the  court  sustained  the  objection,  to  which  the  defendant's 
counsel  excepted.  The  defendant  then  offered  to  prove  that  at 
the  time  of  the  second  deposit,  Bates  came  to  the  bank  with 
$500  in  currency,  wliich  was  deposited  with  the  like  oral  agree- 
ment, and  that  the  amount  was  withdrawn  by  Gustavus  Bates, 
upon  a  check  made  by  him  in  the  name  of  the  plaintiff,  the 
same  statement  being  made  by  the  counsel  as  to  the  agency 
and  ratification.  The  evidence  was,  upon  objection  made  by 
the  plaintiff's  counsel,  rejected. 

The  jury  under  the  direction  of  the  court  rendered  a  verdict 
for  plaintiff  for  the  amount  of  the  two  deposits. 

William  F.  Cogswell  for  appellant.  Defendant  had  a  right  to 
prove  that  the  deposits  were  made  on  an  oral  agreement  with 
plaintiff  that  the  money  should  be  drawn  out  on  checks  made 
by  plaintiff  or  by  her  husband  in  her  name,  and  tiiat  the  same 
was  all  drawn  out  by  checks  of  the  husband  in  his  wife's 
name.  {Hotchkiss  v.  Moaher^  48  N.  T.  478 ;  Oage  v.  Jaquith^ 
1  Lans.  207 ;  Fdkin  v.  Whyland,  24  N.  Y.  338 ;  Terry  v. 
Wheeler^  25  id.  520 ;  Brewers^  F.  Ins.  Co,  v.  Bingery  10  Hun, 
56 ;  Mc Arthur  v.  Soule^  5  id.  63.) 

J.  D*  Decker  for  respondent.  One  authorized  to  receive 
checks  in  payment  for  his  employer,  while  engaged  in  the  trans- 
action of  his  employer's  business,  has  no  authority  to  indorse 
his  employer's  name  on  such  check,  where  payable  to  his  order 
and  not  negotiable,  and  in  doing  so  and  transferring  the  checks, 
the  transferee  gets  no  title  and  is  liable  to  the  owner.  (Rob- 
inson et  al.  V.  The  Chemical  Nat,  Bk,^  13  Weekly  Dig.  152 ; 
10  id.  315  ;  Talbot  v.  Bk.  of  Rochester,  1  Hill,  295  ;  Johnson 
V.  First  Nat.  Bk.^  6  Hun,  124 ;  Craighead  v.  Peterson,  72  N. 
T.  283.)  A  principal  is  not  bound  by  the  acts  of  his  agent  in 
excess  of  liis  authority,  where  the  party  dealing  with  him  has 
not  the  right  to  believe  that  the  agent  was  acting  within  his 
authority.    (  Welsh  v.  Hartford  Ins.  Co,,  73  N.  T.  10 ;  Mechs. 
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Bh,  V.  N.  Y.  (&n.  R,  B.  Co.,  13  id.  631;  64  id.  446;  25 
id.  296.)    Any  special  contract  or  arrangement  which  defend- 
ant made  with  plaintiff's  husband  not  within  his  actual  or  ap- 
parent authority,  or  which  is  apparently  or  openly  in  violation 
of  and  outside  his  authority,  is  at  the  risk  of  the  defendant, 
and  not  binding  on  the  plaintiff.     (18  Wend.  497  ;  5  Johns. 
57;  15  id.  54;  16  K  T.  134;  6  Mann.  Gr.  &  S.  766  ;  7  Barn. 
&  Ores.  278 ;  2  Johns.  48 ;  7  id.  390 ;  3  Term  E.  757 ;  3  Hill, 
262;  Story  on  Agency,  17.)    Neither  declarations  nor  oral 
agreements  are  admissible  to  contradict  or  qualify  the  plain 
terms  and  legal  intendment  of  a  writing  governing  the  trans- 
action.   (4  Sold.  404 ;  53  N.  Y.  391 ;  49  id.  395 ;  39  id.  214 ; 
3  Hand,  319 ;  5  Lans.  493 ;  4  N.  Y.  491 ;  48  id.  391 ;  12  id. 
464 ;  38  id.  121 ;  46  id.  86 ;  7  Mass.  107 ;  Rich  v.  Niagara 
S'vgs  Bk.y  3  Hun,  483.)     The  entry  of  the  names  on  the  sig- 
nature-book formed  no  part  of  the  contract  of  deposit.     {Par- 
dee V.  Fish,  60  N.  Y:  268 ;  Barnes  v.  Ontario  BL,  19  id.  152 ; 
Miller  v.  Austin,  13  How.  [U.  S.]  218,  228 ;  BL  of  Orleans 
V.  Merrill,  2  Hill,  295.)      The   defendant  had   constructive 
notice  that  the  money   deposited    was   plaintiff's  property. 
{Mechs.  Bk.  V.  iT.   7.  &  N.  H.  72.  R.  Co,,  13  N.  Y.  632-7 
Dun  V.  Hornbeck,  72  id.  89 ;  Higgin  v.  Bxish,  12  Johns.  306 
The  ScJiooner  Freeman  et  al.  v.  Buckingham,  18  How.  182 
Orant  v.  Norway,  10  C.  B.  665;  Hvhlerstyv,  Ward,  8  Exch.  330 
Cdeman  v.  RicJies,  29  Eng.  L.  &  Eq.  323  ;  18  id.  551 ;  16  N 
Y.  150;  AUen  v.  William^hurgh  S'vgs  Bh,  69  id.  318-319 
Boone  v.  Citizen's  S'vgs  Bk.,  84  id.  38 ;    25  id.  295-8 ;   23  id. 
455-464 ;  29  id.  249  ;  13  id.  631-4.)    The  acts  or  declarations 
of   an  agent   are  not  evidence  of  his  authority,   or  of    the 
existence  of  the  agency,   and  cannot  be  given  in  evidence 
to  establish  that  fact.     Evidence  aliunde  must  be  adduced  to 
establish  the  authority      (13   N".    Y.    632;    52    id.  273;    3 
Hun,  352 ;  23  id.  463;  65  Barb.  165;  1  Lans.  1.)    If  the  de- 
fendant's pass-book  did  not  represent  the  real  fact  or  truth,  it 
would  be  a  breach  of  good  faith,  and  an  act  of  injustice  to  allow 
defendant  to  show  that  fact,  in  bar  of  plaintiff's  right  to  call 
upon  the  defendant  for  the  money  as  represented  by  its  pass-book. 
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{CorU'l  N.  Bh  V.  N.  Bk.  of  Comm,,  50  K  T.  582-5;  Voi/rhees  v. 
Olmsted,  3  Hun,  754 ;  West  v.  First  Nat.  Bh,  20  id.  412-14 ; 
Oayhrdy.  VanLoan,  16  Wend.  308;  Mad,  Ave.  B.  Ch.  v. 
Oliver  St.  B.  Ch.,  73  N.  T.  90 ;  BisaeU  v.  R.  R.  Co.,  22  id.  279 ; 
Rice  V.  Dewey,  54  Barb.  455  ;  50  JST.  T.  582-3 ;  30  id.  226.) 
The  evidence  was  not  admissible  as  a  part  of  the  res  gest<B. 
{Jf.  River  Bk.  v.  Aymar,  3  Hill,  262 ;  Higgins  v.  Moore,  34  N. 
Y.  417  ;  Walhridge  v.  Kilpatrick,  3  Weekly  Dig.  577 ;  Meiggs 
V.  Same,  15  Hnn,  453  ;  JVash  v.  Mitchell,  71  N.  T.  201 ;  White  v. 
Miller,  id.  136 ;  Nixon  v.  Palmer,  4  Seld.  398 ;  Rossita  v. 
Same,  8  Wend.  497  ;  Nixon  v.  liyzeroth,  5  Johns.  57 ;  Gibson 
V.  Colt,  7  id.  390 ;  BaUy  v.  CarswdL,  2  id.  48-50 ;  Fern  v. 
Harrison,  3  Term  R.  757 ;  East  India  Co.  v.  Hensley,  1  Esp. 
'  111 ;  SearlesY.  Curtiss,  9  Weekly  Dig.  195 ;  Ilydorn  v.  Cush- 
man,  16  Hun,  108 ;  BumsteadY.  Hoadley,  11  id.  488 ;  Booth  v. 
Cleveland  R.  M.  Co.,  id.  280 ;  Howard  v.  Upton,  9  id.  436 ; 
Manning  v.  Keenan,  73  id.  50 ;  Estevez  v.  Purdy,  66  id.  448 ; 
Lvby  V.  H.  R.  R.  Co.,  17  id.  133 ;  Story  on  Agency,  §  77,  p.  165.) 

Finch,  J.  The  evidence  excluded  upon  the  trial  was  ad- 
missible, if  at  all,  upon  the  assumption  that  the  husband,  who 
brought  the  fund  for  deposit,  was  either  its  real  owner,  or  en- 
titled to  be  dealt  with  as  such  by  the  bank.  In  such  event  he 
could  have  dictated  the  terms  of  the  deposit  and  the  manner  of 
its  withdrawal,  and  the  bank  accepting  the  arrangement,  and 
acting  upon  voucliers  made  accordingly,  could  have  reasonably 
expected  protection.  But  if  the  husband  came  as  agent,  and 
not  as  owner,  or  the  attending  circumstances  were  such  as  to 
charge  the  bank  with  knowledge  of  his  real  relation  to  the 
fund,  an  arrangement  hostile  to  the  safety  of  the  principal,  and 
beyond  the  apparent  scope  of  the  agency,  drew  after  it  the 
peril  attaching  to  a  want  of  actual  authority. 

The  first  deposit  was  of  a  check  drawn  by  an  administrator, 
payable  to  the  order  of  the  wife,  and  indorsed  by  her  so  as  to 
give  title  to  the  holder.  So  far,  the  possession  of  the  husband 
was  consistent  either  with  an  ownership  or  an  agency,  and  the 
bank  was  not  bound  to  infer  the  latter.     But  the  husband  re- 
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quested  the  deposit  to  be  put  in  the  name  and  to  the  credit  of 
the  wife,  and  a  pass-book  to  be  made  for  delivery  to  her,  show- 
ing her  to  be  the  real  depositor.  This  request  fairly  disclosed 
the  agency.  Taken  in  connection  with  the  check  payable  to 
tlie  wife's  order,  it  plainly  indicated  that  the  money  was  hers, 
intrusted  to  the  agent  for  the  purpose  of  a  deposit  to  her 
credit.  Had  the  transaction  stopped  here,  no  mistake  as  to  its 
purport  would  have  been  possible,  and  the  bank  would  have 
been  bound  to  recognize  the  wife  as  owner,  and  pay  only  upon 
her  order.  But  the  further  condition  was  imposed  upon  the 
deposit  that  the  husband  should  be  at  liberty  to  withdraw  it 
upon  checks  signed  by  him  in  his  wife's  name.  On  its  face  the 
complete  proposition  was  an  inconsistency,  suggestive  of  a 
possible  fraud,  and  out  of  the  usual  and  ordinary  course  of 
business.  It  was  inconsistent,  because  the  bank  was  asked  at 
the  same  moment  to  treat  the  wife  as  owner  and  depositor, 
and  as  neither,  and  so  give  to  her  an  apparent  credit  which 
was  in  truth  a  delusion.  It  was  suggestive  of  fraud,  because 
while  assuring  her  of  the  safe  disposal  of  her  money,  and  the 
honest  fulfillment  of  the  agency  she  had  created,  it  enabled 
her  credit  to  be  stolen  away  without  her  knowledge,  and  dis- 
closed plain  traces  of  duplicity  and  equivocal  purpose.  It  was 
out  of  the  usual  and  ordinary  course  of  business.  If  the  money 
had  been  the  husband's,  and  he  had  merely  wished  to  enable 
his  wife  to  draw  on  it  at  will,  he  would  naturally  have  de- 
posited it  to  his  own  credit  and  given  her  his  checks,  or  author- 
ized the  bank  to  accept  hers.  If,  on  the  other  hand,  as  the 
bank  was  fairly  warned,  the  money  was  hers,  and  she  desired 
her  husband  to  draw  upon  it  freely,  she  would  have  given  him 
her  checks,  or  sent  an  order  to  accept  his.  When  the  bank  was 
tendered  a  deposit  upon  conditions  such  as  we  have  described, 
and  with  such  knowledge  as  the  circumstances  tended  to  im- 
part, its  duty  was  to  refuse  the  deposit  or  require  the  assent 
of  tlie  wife.  Omitting  to  do  so,  it  took  the  risk  of  the  actual 
truth,  and  paid  the  unauthorized  checks  at  its  peril.  Any 
other  rule  would  permit  a  bank  to  be  blind  when  it  ought  to 
see,   and    furnish  dangerous    facilities    for    fraud.     In  the 
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present  case  just  that  happened  which  might  easily  have  been 
foreseen.  The  husband  drew  his  wife's  money  upon  fraudulent 
vouchers,  with  such  aid  from  the  bank  as  made  it  liable  for 
the  consequences.  The  husband's  possession  of  the  money 
did  not  authorize  it  to  infer  authority  to  sign  the  wife's  name 
to  future  checks.  It  relied  upon  the  husband's  honesty  without 
inquiry  as  to  the  fact,  and  must  take  the  risks  of  its  reliance. 
Its  pass-book  was  something  more  than  a  mere  receipt.  It  im- 
ported, besides,  a  promise  to  pay  on  demand,  and  so  had  in  it 
elements  of  contract.  The  bank  made  the  wife  its  depositor, 
whom  it  was  bound  to  protect  against  vouchers  not  known  to 
be  actually  hers.  It  established  a  relation  which  it  was  re- 
quired to  respect  so  long  as  it  existed,  and  from  the  duties  of 
which  it  could  not  escape  without  her  real  authority.  It  trusted 
the  husband  beyond  the  scope  of  his  apparent  authority,  and 
must  bear  the  consequent  loss.  The  evidence  offered  would 
not  have  constituted  a  defense,  and  was,  therefore,  properly 
excluded. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Tracy,  J.,  absent,  and  Danpokth,  J.,  who 
took  no  part. 

Judgment  affirmed. 


Enoch  Morgan's  Sons  Company,  Kespondent,  v,  Benjamin  F. 

Troxell  et  al..  Appellants. 

Where  there  is  a  Bimulation  of  a  trade-mark,  and  the  intent  becomes 
a  subject  of  inquiry,  the  form,  color  and  general  appearance  of  the  pack- 
ages may  be  material;  but  a  party  cannot  appropriate  an  ordinary  and  usual 
form  of  package  and  fashion  of  label,  and  exclude  others  from  its  use, 
or  the  use  of  any  thing  resembling  it;  to  sustain  an  action  restraining 
such  use  there  must  be  an  imitation  of  something  that  can  legally  be 
appropriated  as  a  trade-mark. 

The  mere  idea  represented  by  some  figure,  on  an  article  sold  for  polishing 
purposes,  that  it  will  make  things  bright  enough  to  be  used  as  mirrors, 
cannot  be  appropriated  as  a  trade-mark. 

An  action  cannot  be  maintained  to  restrain  a  defendant  from  selling  his  own 
goods  in  packages  and   with  labels  he  has  a  legal  right  to  use,   and 
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which  do  not  infringe  apon  anj  trade-mark  of  the  plaintiff,  becaase  of 
fraudulent  representations  and  devices  on  the  part  of  defendant  to  palm 
off  his  goods  as  those  of  the  plaintiff. 

Plaintiff  prepared  and  sold  a  soap  for  cleaning  and  polishing,  which  was 
put  up  in  square  cakes,  wrapped  in  paper  coated  with  tin-foil,  with  a 
band  of  blue  paper  about  it  on  which,  on  one  side  of  the  package,  is 
printed  in  gold  letters  the  label,  "  Sapolio,  for  cleaning  and  polishing, 
manufactured  bj  Enoch  Morgan's  Sons  &  Co.,  440  West  street, New  York." 
On  the  other  side,  "  Enoch  Morgan's  Sons'  Sapolio,"  with  the  device  of  a 
human  face  opposite  to  and  reflected  in  a  pan.  Defendant  thereafter  pre- 
pared and  sold  a  soap  put  up  in  cakes  of  a  different  shape  from  those  of 
plaintiff,  wrapped  in  tin-foil,  with  a  band  of  blue  paper  ;  on  one 
side  printed  in  large,  gilt  letters,  Troxell's  Pride  of  the  Kitchen  Soap," 
then  a  small  figure  of  a  monkey  looking  at  some  indistinct  object 
held  in  his  hand,  on  each  side  of  which  is  the  word  "  trade-mark,"  and 
below  in  small  letters  the  words,  "scouring  and  polishing."  On  the 
other  side  is  printed  in  large  letters,  the  words,  "  Pride  of  the  Kitchen 
Soap,"  and  sis  lines  in  small  letters  describing  its  uses.  Hdd^  that  the 
facts  did  not  show  any  infringement  of  a  trade  mark  and  that  an  action 
was  not  maintainable  to  restrain  defendants  from  so  preparing  and 
selling  their  soap. 

E.  M:s  Bone  Go.  v.  TroxeU  (28  Hun,  632),  reversed. 


(Argued  May  8,  1882 ;  decided  May  30,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  February  4,  1881,  which  affirmed  a  judgment,  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee.  (Reported 
below,  23  Hun,  632.) 

This  action  was  brought  to  restrain  defendant  from  an  al- 
ledged  infringement  upon  plaintiff's  trade-mark. 

The  material  facts  are  stated  in  the  opinion. 

JK  More  for  appellants.  Defendants  cannot  be  restrained 
in  the  use  of  their  trade-mark,  although  it  has  a  general  resem- 
blance to  plaintiff's,  as  they  have  neither  copied  nor  simulated 
plaintiff's,  nor  appropriated  any  thing  they  had  not  a  right  to. 
{Amoakeag  Case,  2  Sandf.  606,  608 ;  58  N.  T.  233  ;  OiUoU  v. 
Easterhrook,  47  Barb.  465 ;  Wolfe  v.  Burke,  66  N.  Y.  116, 122 ; 
7  Lans.  161 ;  Brown  on  Trade-marks,  §§  271-2 ;  Faber  v. 
Faber,  2  Abb.  [N.  S.]  116 ;  Falkenburgh  v.  Lucy,  35  Cal.  62 ; 
Coddingtonon  Trade-marks,  §§  19, 159  ;   Blachvoell  v.  Wrighi^ 
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73  N.  C.  310 ;  L.  R.,  41  Chy.  359 ;  46  id.  707;  42  L.  T.  Eep. 
[N.  S.]  857 ;  Cook  v.  Starkweather,  13  Abb.  Pr.  [N.  S.]  392 ; 
Moorman  v.  Iloge,  2  Sawyer,  78;  High  on  Injunctions,  p.  400> 
§  690 ;  Frese  v.  Buchaf,  13  Off.  Gaz.;  17  Barb.  608 ;  4 
Abb.  114 ;  61  N.  Y.  74;  35  Gal.  52 ;  44  Mo.  173 ;  L.  R,  13 
Ghy.  Div.  181;  Enoch  Morgan^ 8  Sons  y,  Schwackhoffer,  55  How. 
38.)  Where  there  is  a  partial  infringement,  where  defendant 
has  attempted  to  imitate  something  which  was  plaintiffs  exclu- 
sive property,  the  rule,  as  applicable  to  shelf  goods,  is  that  the 
purchasers  must  read  the  label,  unless  it  is  sold  and  known  by 
the  mark.  (1  How.  App.  Gas.  558 ;  2  S^ndf.  Gh.  625 ;  11 
H.  of  L.  Gases,  36  L.  J.  504 ;  Coleman  v.  Crump,  70  N.  Y. 
578.)  If  defendants'  package  is  fair  competition  the  judgment 
cannot  be  sustained,  either  as  to  the  damages  or  injunction,  on 
the  outside  pretense  that  they  caused  their  goods  to  be  sold 
as  plaintiffs.     {Matthews  v.  Coe,  49  K.  Y.  61.) 

Samud  Horned  for  respondent.  A  manufacturer  of  a  valu- 
able commodity,  who  affixes  any  indicia  thereto,  whereby  the 
genuineness  of  its  origin  is  assured,  thereby  becomes  vested  with 
an  exclusive  rigrht  to  use  such  indicia  in  the  sale  of  such  com- 
modity.  {CoUoday  y ,  Baird,  *T  Upp.  Gan.  L.  J.  132;  Mo- 
Andrews  v.  Bassett,  10  L.  T.  [N.  S.]  442 ;  Appolinaris  Co, 
V.  N^orrisy  23  id.  242.)  The  character  of  the  mark  is  not  of 
judicial  prescription.  Whatever  the  manufacturer  first  appro- 
priates, a  court  of  equity  will  protect.  (  Wotherspoon  v.  Currie, 
27  L.  T.  [N.  S.]  303 ;  Coleman  v.  Crump,  70  N.  Y.  573 ; 
Enoch  Morgan! 8  Son£  Co.  v.  Schwachofer,  55  How.  37 ;  Same 
V.  TroxeU,  23  Hun,  632  ;  Perry  y.  Truefitt,  6  Beav.  66  ;  Coats 
V.  Holhrook,  2  Sandf.  Gh.  594;  WiUiamis  v.  Johnson,  2 
Bosw.  6 ;  Cook  v.  Starkweather,  13  Abb.  Pr.  [N.  S.]  392 ; 
Popham  v.  Wilcox,  38  N.  Y.  Sup.  Gt.  280.)  If  a  trade- 
mark may  be  constituted  of  labels,  names,  marks,  letters,  sym- 
bols, form,  appearance,  color,  style,  rim,  glazed  or  shellacked 
preparations,  packages,  cases  and  vessels,  then  such  mark  is 
infringed  by  the  use  of  any  such  marks  thereof,  a  fortiori 
may  it  bo  infringed  by  the  use  of  that  which  is  the  most  con- 
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spicuous  an^  striking  portion  thereof.  {Ilosteiter  v.  Vamtniv- 
Jde,  1  Dill.  329 ;  Wotherapoon  v.  Currie,  2Y  L.  T.  [N.  S.]  303 ; 
Taylor  v.  Ca/rpenter^  3  Story,  548 ;  Rraham  v.  Bustard^  9 
L.  T.  pf .  S,]  199 ;  Woolrrum  v.  Ratcliff,  1  H.  &  M.  259 ; 
Amoskeag  Co,  v.  Spear ^  2  Sandf.  Sup.  Ct.  599.)  The  question  is, 
would  the  public  be  deceived  ?  {Thoonpson  v.  Laight^  18  Beav. 
164 ;  WaU<m  v.  Crowley,  XJ.  S.  C.  C,  S.  D.  N.  Y.,  3  Bl.  C.  0. 
440 ;  Clarh  v.  Clark,  25  Barb.  Y6 ;  R.  Cox,  206  ]  Colton  v. 
Thomas,  7  Phila.  25Y;  2  Brewst.  308 ;  R.  Cox,  50Y  ;  FiUeyv. 
FasseU,  44  Mo.  173;  R.  Cox,  538 ;  8  Am.  L.  Reg.  [N.  S.] 
402 ;  Popham  v.  Wilcox,  14  Abb.  Pr.  [N.  8.]  206 ;  Coleman 
V,  CVw/ip,  8  J.  &  S.  548 ;  70  N.  Y.  573  ;  16  Alb.  L.  J.  352 ; 
McLean  v.  Fleming,  96  U.  S.  [6  Otto]  245  ;  13  XJ.  S.  Pat. 
Gaz.  913;  Hennessey  v.  White,  6  W.  W.  &  A.  B.  Eq.  216, 
221 ;  Svoift  v.  Dey,  4  Robt.  611 ;  R.  Cox,  319 ;  Boardmam.\, 
The  Meriden  B.  Co.,  35  Conn.  402  ;  R.  Cox,  490 ;  Moses  v. 
Sa/rgood,  Ewing  cfe  Co,,  Nov.  22,  1878.)  Absolute  identity  is 
not  required.  {Seixa  v.  Provezende,  L.  R.,  Ch.  192;  12  Jur. 
[N.  S.]  215 ;  14  L.  T.  [N.  S,]  314 ;  14  W.  K.  357 ;  Bradley  v. 
N(yrtm,  33  Conn.  157 ;  Cox,  331 ;  Barrows  v.  Knight,  6  R.  1. 434, 
Cox,  238 ;  Harrison  v.  Taylor,  11  Jur.  [N.  S.]  408 ;  12  L.  T.  [N. 
S.]  339 ;  Wotlierspoon  v.  Curree, L.  R.,  5  H.  of  L.  508 ;  42  L.  J. 
Ch.  130 ;  27  L.  T,  [N.  S.]  393 ;  22  id.  260  ;  18  Weekly  Rep. 
662 ;  42  L.  J.  Ch.  130 ;  23  L.  T.  [N.  S.]  443 ;  18  Weekly 
Rep.  942;  L.  R.  5  H.  of  L.  517;  Stephens  v.  Ped,  16  L.  T. 
[N.  S.]  145 ;  Sohl  v.  Geisendorf,  Wilson  [Ind.],  60 ;  Meriden 
B.  Co.  V.  Parker,  39  Conn.  450;  12  Am.  Rep.  401 ;  13  Am. 
L.  Reg.  [N.  8.]  153  ;  McLean  \.  Fleming,  96  U.  S.  [6  Otto] 
245.)  In  cases  where  it  appears  that  the  defendant  has  adopted 
the  plaintiflPs  trade-mark,  and  it  is  proved  that  the  defendant's 
object  in  doing  so  was  to  pass  off  his  own  goods  as  those  of  the 
plaintiff,  the  court  will,  without  further  inquiry,  restrain  the  de- 
fendant. {Hope  V.  Evans,  30  L.  T.  [N.  S.]  204.)  The  court 
will  also  restrain  a  defendant  where  there  has  been  such  de- 
ception, although  proof  of  the  defendant's  object  be  wanting, 
if  it  appears  that  any  one  has  in  fact  been  deceived,  being 
thereby  induced  to  buy  the  defendant's  goods  as  being  the 


296        Enoch  Morgan's  Sons  Co.  v.  Tboxell  et  al .      [May, 


Statement  of  case. 


goods  of  the  plaintiff.  {Colmanv.  Crurwp^  70  N.  Y.  57S ; 
Saixo  V.  Provezende^  14  L.  T.  [N,  S.]  314 ;  EdeUten  v.  Vick^ 
11  Hare,  78;  Taylor  v.  Taylor,  53  L.  J.  Ch.  225;  Enoch 
MorgarHs  Sons*  Co.  v.  Schwachofer,  55  How.  Pr.  37  ;  17  Alb. 
L.  J.  238  ;  L.  J.  Notes  of  Cases,  1867,  134 ;  Lea  v.  Wolf,  13 
Abb.  [N.  S.]  389  ;  OodiUoU  v.  Hazard,  49  How.  9 ;  Popham 
V.  WUgox,  38  N.  Y.  Sup.  Ct.  280 ;  %%  N.  Y.  74 ;  Lock- 
wood  V.  Bostwick,  2  Daly,  521 ;  Kinney  v.  Bosch,  16  Am.  L. 
Eeg.  597;  Coddington's  Dig.  of  Trade-marks,  411.)  Plaintiff 
is  entitled  to  an  injunction  against  the  defendants,  for  the  reason 
that  their  sales  tend  to  deceive  the  public  and  to  produce  a  con- 
fusion of  goods.  ( Woodlam  v.  Batdiff,  1  H.  &  M.  259 ; 
Amoskea^g  Co,  v.  Spear,  2  Sandf.  399  ;  Wolfe  v.  Hart,  4  Vict, 
[Australia]  L.  R.,  Eq.  125 ;  Perry  v.  Treffitt,  6  Beav.  73 ; 
Bininge'r  v.  Wattess,  28  How.  207 ;  Wolf  v.  Ooulard,  18 
How.  Pr.  64 ;  Burgess  v.  Burgess,  17  L.  &  E.  257 ;  Arnos- 
keag  Co,  v.  Spea/r^  2  Lond.  S.  C.  599 ;  Fettridge  v.  Wells,  13 
How.  385 ;  Leighton  v.  BoUon,  3  Dow.  293 ;  Merrimack  Co,  v. 
Garner,  4  E.  D.  Smith,  487 ;  Croft  v.  Daly,  1  Beav.  84;  Cor- 
win  V.  Daly,  7  Bosw.  222.)  The  fact  that  the  two  labels  appear 
different  on  comparison  of  the  infringement  with  the  genuine 
is,  of  itself,  no  defense.  {Lockwood  v.  Bostwick,  2  Daly,  621 ; 
Dixon  Crucible  Co,  v.  Ouggenheim,  2  Brewst.  [Penn.]  321 ; 
Philadelphia  Legal  Gazette,  April  8,  1870  ;  Swift  v.  Dey,  4 
Robt.  612-13  ;  MiUington  v.  Fox,  Myl.  &  Cr.  353 ;  Coffeen 
V.  Brunham.,  4  McL.  516;  Knott  v.  Morgan,  2  Keen.  213.) 
Plaintiff  was  not  guilty  of  laxihes,  [Taylor  v.  Carpenter,  2 
Woodb.  &  M.  1 ;  Amoskea^  Co,  v.  Spear,  2  Sandf.  599 ; 
Bogers  v.  NowiU,  22  L.  J.  [N.  S.]  Ch.  404;  17  Eng.  L.  & 
Eq.  83;  S,  C,  17  Jur.  109;  GiUoU  v.  Esterhrook,  48  N.  Y. 
374 ;  47  Barb.  446  ;  Wolf  v,  BarneU,  24  La.  Ann.  97 ;  Lazenby 
V.  White.,  4:1  L.  J.  [N.  S.]  Ch.  354;  Taylor  r.  Carpenter, 
2  Woodb.  &  M.  120  ;  Bodgers  v.  Bodgers,  31  L.  T.  [N.  S.] 
285 ;  McLeam,  v.  Fleming,  6  Otto,  1 ;  Harrison  v.  Taylor,  11 
Jur.  [N.  S.]  408 ;  Moet  v.  Couston,  3  Beav.  580 ;  Edleston  v. 
Edleston,  1  De  G.  [N.  S.]  185 ;  Estcourt  v.  Esteourt,  L.  R., 
1  Ch.  276.) 
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Rafallo,  J.  Specimens  of  the  packages  and  labels  used  by 
the  plaintiflF,  and  of  those  used  by  the  defendants,  and  which 
are  claimed  to  be  an  infringement  of  the  plaintiffs  trade-mark, 
have  been  submitted  to  our  inspection,  and  we  are  clearly  of 
opinion  that  there  is  too  great  a  dissimilarity  between  the  two 
to  sustain  the  judgment  in  this  case.  The  only  points  of  simi- 
larity between  the  two  articles  sold  are,  that  they  are  both  small 
cakes  of  soap  covered  with  tin-foil  or  tinned  paper,  and  having 
a  blue  band  around  them,  with  gilt  lettering.  The  cakes  are 
not  even  of  the  same  shape,  one  being  nearly  square,  and  the 
other  an  oblong.  But  we  are  of  opinion  that  this  form  of 
package,  with  a  blue  band  and  gilt  lettering,  could  not  be  ap- 
propriated by  the  plaintiflF  as  a  trade-mark.  There  is  nothing 
peculiar  about  it,  and  it  is  an  appropriate  and  usual  form  in 
which  to  put  up  small  cakes  of  soap,  and  the  law  of  trade-marks 
hafi  not  yet  gone  so  far  as  to  enable  a  party  to  appropriate  such 
a  form  of  package  and  fashion  of  label,  and  exclude  every  one 
else  from  its  use,  or  from  the  use  of  any  thing  resembling  it. 
If  it  had,  the  different  forms  and  fashions  of  cigar-boxes,  pack- 
ages of  chewing  tobacco,  perfumery,  canned  goods,  and  other 
small  articles,  and  the  color  or  stj'le  of  labels  which  every 
dealer  according  to  his  taste  adopts  or  selects  from  those  in  use, 
would  afford  food  for  litigation,  sufficient  to  give  constant  occu- 
pation to  the  courts. 

All  these  articles  of  each  class  bear  a  general  resemblance  to 
each  other,  and  the  products  of  the  different  dealers  can  be  dis- 
tinguished only  by  the  brands,  marks,  or  names  which  they  may 
put  upon  them,  and  these  can  be  protected  as  trade-marks  only 
so  far  as  they  are  new  and  comply  with  the  other  conditions 
necessary  to  constitute  a  trade-mark. 

When  there  is  a  simulation  of  a  trade-mark,  and  the  intent 
becomes  a  subject  of  inquiry,  the  form,  color,  and  general  ap- 
pearance of  the  packages  may  be  material,  but  to  sustain  an 
action  there  must  be  an  imitation  of  something  that  can  legally 
be  appropriated  as  a  trade-mark.  When  we  come  to  look  at  the 
brands  or  contents  of  the  labels,  they  are  entirely  different. 
The  label  of  the  plaintiff  on  one  side  of  the  package  is  "  Sapo- 
SiCKBLS— Vol.  XLIV.        38 


298       Enoch  Morgan's  Sons  Co.  v.  Troxell  et  al.      [May, 

Opinion  of  the  Court,  per  Rapallo,  J. 

lio  for  cleaaing  and  polishing,  mannf actured  by  Enoch  Mor- 
gan's Sons  &  Co.,  440  West  street,  New  York,"  and  on  the 
other  side,  "  Enoch  Morgan's  Sons'  Sapolio,"  with  a  well-drawn 
figure  of  a  human  face  opposite  a  pan,  and  reflected  in  it. 

The  label  of  the  defendants  does  not  bear  the  slightest  re- 
semblance to  this,  except  that  it  is  blue  paper,  with  gilt  letter- 
ing; it  is  different  in  shape,  and  the  wording  is  on  one  side  in 
large  letters,  "  Troxell's  Pride  of  the  Kitchen  Soap,"  the  words 
"  Scouring  and  Polishing  "  being  printed  at  the  bottom  in  small 
letters.  On  the  other  side  is  printed  in  large  letters,  "Pride 
of  the  Kitchen  Soap,"  under  which  are  six  lines  in  small  letters 
describing  its  uses.  The  only  mark  upon  the  defendants'  pack- 
ages which  presents  even  an  idea  similar  to  that  of  the  plaint- 
iff, is  a  very  small  fignre  of  a  monkey,  sitting  down,  tail  in  the 
air,  and  looking  at  something  which  he  holds  in  his  hand,  which 
may  be  supposed  to  be  a  mirror,  or  pan,  or  some  bright  article, 
but  so  diminutive  as  not  to  be  at  all  conspicuous,  and  entirely 
different  in  appearance  from  the  distinct  and  well-drawn  figure 
printed  on  the  plaintiff's  label,  and  on  each  side  of  the  monkey 
is  tlie  word,  "  Trade-mark,"  in  very  small  letters.  The  dissimi- 
larity in  these  figures  is  much  greater  even  than  that  of  the  hogs 
in  Popham  v.  Cole  {%^  IS".  Y.  74 ;  23  Am.  Eep.  22).  The  mere 
idea  represented  by  some  figure  on  an  article  sold  for  polishing 
purposes,  that  it  will  make  things  bright  enough  to  be  used  as 
mirrors,  cannot  be  appropriated  in  a  trade-mark.  The  figure  by 
which  that  idea  is  sought  to  be  conveyed  may  perhaps  be  adopted, 
but  in  tliis  case  there  is  no  similarity  whatever  in  the  figures. 

If,  as  we  think,  there  was  no  imitation  of  any  trade-mark  of 
the  plaintiff,  the  judgment  cannot  be  sustained  on  the  ground 
of  fraudulent  representations,  or  devices  on  the  part  of  the  de- 
fendants to  palm  off  their  goods  upon  individuals  as  the  goods 
of  the  plaintiff.  What  remedy  there  is  for  such  a  wrong  if 
proved,  it  is  not  necessary  now  to  inquire,  but  the  remedy  clearly 
is  not  to  restrain  the  defendants  from  selling  their  own  goods  in 
packages  and  with  labels  which  they  have  a  legal  right  to  use, 
and  wliichdonot  infringe  upon  any  trade-mark  of  the  plaintiff. 
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The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur,  except  Millbb  and  Traoy,  JJ,,  absent. 
Judgment  reversed. 


Amabiah  H.  Bbadkeb  et  al.,  Kespondents,  v.  Petee  O.  Stbang 

et  al.,  Appellants. 

Prior  to  March  37, 1875,  plaintiffd,  who  were  partners  doing  business  at 
Rochester,  had  had  extensive  l>u8ineBS  transactions  with  defendants,  who 
were  commission  merchants  in  New  York,  and  tlie  parties  had  been  in 
the  habit  of  exchanging  credits.  Plaintiffs  had  sent  to  the  defendants 
fonr  notbs  to  take  up  other  paper  about  maturing,  which  notes  defend- 
ants had  negotiated  and  used.  On  that  day  defendant  S.  wrote  to  plaint- 
iffs, stating  in  substance  that  the  j  had  not  used  said  notes  and  had  them- 
selves paid  the  paper  thej  were  given  to  renew.  And  on  April  2,  1875, 
said  defendant  wrote  again  asking  for  four  other  notes.  These  plaintiffs 
sent  in  reliance  upon  the  statements  that  the  other  notes  had  not  been 
used.  Defendants  received,  and  negotiated  them  using  the  proceeds. 
8oon  after  defendants  failed ;  petitions  in  bankruptcy  were  filed  against 
them  and  they  were  discharged,  being  then  indebted  to  plaintiffs 
on  all  their  accounts  and  transactions  about  $1,000  aside  from  the  pro- 
ceeds of  the  four  notes,  which  having  passed  into  the  hands  of  bona  fide 
holders,  plaintiffs  were  obliged  to  pay.  In  an  action  to  recover  damages 
because  of  the  false  representation,  held  that  plaintiffs  were  entitled  to 
recover;  that  the  representation  was  material;  that  defendants  H.,  al- 
though not  participants  in  the  fraud,  were  liable  civUUer  therefor  as  it 
was  perpetrated  by  their  copartner  in  the  transaction  of  the  partnership 
business  ;  and  that  the  discharge  in  bankruptcy  was  no  defense. 

Eennegui?i  v.  Cl&ioa  (77  N.  Y.  429 ;  33  Am.  Rep.  641)  and  Neal  v.  Clark  (95 
U.  S.  704),  distinguished. 

Also  heldf  that  the  state  of  the  accounts  between  the  parties  at  the  time  the 
last  notes  were  sent  was  material  only  as  bearing  upon  the  quantum  of 
damages. 

Alec  held,  that  plaintiffs  were  properly  allowed  to  testify  that  they  sent  the 
last  notes  in  reliance  upon  said  representations ;  and  that  a  refusal  to  per- 
mit the  defendants  H.  to  testify  that  they  did  not  have  any  intention  to 
defraud  was  not  error ;  nor  was  a  refusal  to  allow  defendants  to  testify 
for  what  purpose  the  last  four  notes  were  obtained. 

On  June  30, 1875,  before  the  notes  last  sent  became  due,  defendants  rendered 
to  the  plaintiffs  an  account,  in  which  the  latter  were  credited  with  the  pro- 
ceeds of  said  notes,  which  account,  although  with  knowledge  of  the 
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fraud,  thej  retained  down  to  tlie  commencement  of  this  action .  Held, 
that  as  the  damage  did  not  arise  until  afterward,  when  plaintiffs  were 
compelled  to  pay  the  notes,  the  fraud  was  not  condoned  or  waived  by 
the  retention  of  the  account,  nor  were  plaintiffs  barred  thereby  of 
their  right  to  recover. 

Plaintiff  B.  testified^  without  objection,  that  a  few  months  after  the  fail- 
ure he  was  told  by  defendant  S.  that  when  he  got  his  discharge  he  would 
have  the  ability  and  disposition  to  make  an  honorable  settlement  with 
plaintiffs.  Defendants*  counsel  requested  the  court  to  charge  the  jury  to 
disregard  such  evidence.  The  court  made  no  mention  of  it  in  its  charge. 
ffdd^  that  the  evidence  was  immaterial  and  the  refusal  to  grant  the  re- 
quest was  not  error. 

It  seenu  that  if  the  evidence  was  regarded  by  defendants'  counsel  as  preja- 
dicial,  it  should  have  been  objected  to  when  offered. 

(Argued  May  3,  1882 ;  decided  May  80,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  December  31,  1880,  which  affirmed  a  judgment 
in  favor  of  plaintiffs,  entered  upon  a  verdict,  and  affirmed  an 
order  denying  a  motion  for  a  new  trial.  (Reported  below,  23 
Hun,  445.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

George  IT.  Forster  for  appellants.  The  representation  that 
the  notes  were  not  used  was  not  a  material  representation,  nor 
did  it  affect  the  substance  of  the  contract  made  in  sending  the 
notes  sent  in  April.  The  mere  untruth  of  the  representation 
would  not  constitute  a  fraud  had  it  been  untrue.  {Johnson  v. 
Taber,  10  N.  Y.  319;  Whitney  v.  Allaire,  1  id.  305.)  The 
plaintiffs  must  establish  not  merely  the  representation  and  its 
falsity,  but  that  they  relied  on  it  and  were  deceived  thereby, 
and  also  that  the  false  representation  was  of  some  matter  or 
thing  material  to  the  matter  in  and  about  which  it  was  made. 
{Mdsterton  v.  Beers,  1  Sweeney,  406 ;  Dambman  v.  SchvU- 
ing,  Y5  N.  Y.  55.)  There  is  no  ingredient  of  fraud  in  the  case. 
{Marsh  V,  Falker,  40  N.  Y.  566 ;  Meyer  v.  Amidon,  45  id. 
169;    Oberlander  v.  Spiess,  id.  1Y5;    Wakeman  v.  DdU^j 


1882.]  Bradner  et  al.  Vr  Strang  et  al.  301 

Opinion  of  the  Coart,  per  Earl,  J. 

51  id.  27 ;  Stitt  v.  LitOe,  63  id.  427 ;  Moore  v.  Hyder,  65  id. 
441.)  A  guilty  intent  was  essential  to  plaintiflEs'  right  to  re- 
cover. {StiU  V.  ZitOs,  63  N.  Y.  427,  433.)  The  court  erred 
in  charging  that  the  defendants  Holland  were  liable  civilly  in 
this  action,  notwithstanding  their  discharge  in  bankruptcy. 
(IT.  S.  E.  S.,  §  6117 ;  Hennequin  v.  Clew^,  77  N.  Y.  429 ; 
Palme?'  v.  HuHsey^  13  N.  Y.  Weekly  Dig.  514 ;  Chapman  v. 
Form/th,  2  How.  [U.  S.]  202;  Neal  v.  Clark,  95  U.  8.  704.) 

William  F,  Cogswell  for  respondents. 

Eabl,  J.  This  action  was  brought  by  the  plaintiffs  to  re- 
cover damages  which  they  allege  they  sustained  in  consequence 
of  the  false  and  fraudulent  representations  of  the  defendants. 
The  defendants  in  their  answer,  among  other  things,  denied 
the  alleged  fraud  and  alleged  that  they  had  been  discharged  in 
bankruptcy.     The  material  facts  of  the  case  are  as  follows : 

In  the  years  1873-4-5  the  plaintiffs,  under  the  firm  name  of 
Lowery  &  Bradner,  were  dealers  in.  wool  and  sheepskins  at 
Rochester,  and  the  defendants,  under  the  firm  name  of  Strang  & 
Holland  Bros.,  were  commission  merchants  in  the  city  of  New 
York.  During  the  years  mentioned  the  plaintiffs  had  exten- 
sive business  transactions  with  the  defendants,  sending  them 
large  quantities  of  wool  to  be  sold  upon  commission,  and  dur- 
ing the  same  time  it  was  the  habit  of  the  parties  to  exchange 
credits,  and  they  had  with  each  other  large  and  numerous  finan- 
cial transactions.  They  drew  drafts  on  each  other,  and  the 
plaintiffs,  from  time  to  time,  sent  their  notes  to  the  defendants 
to  be  used  by  them  in  their  business.  On  the  1st  of  March, 
1875,  there  were  a  number  of  drafts  outstanding,  drawn  by  the 
plaintiffs  upon  and  accepted  by  the  defendants,  and  at  the 
same  time  there  were  eight  notes  outstanding  and  running  to 
maturity  which  had  been  made  by  the  plaintiffs  and  sent  to  the 
defendants,  and  which  had  been  negotiated  by  the  defendants. 
On  the  1st  of  March  the  defendants  wrote  the  plaintiffs  a  let- 
ter requesting  them  to  make  and  forward  six  notes  dated  re- 
spectively   February  1,    9,   15,   20,   23  and  26,  each  at  four 
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montliB  and  for  a  little  more  than  $4,320,  to  meet  six 
other  notes  of  the  plaintiffs  described  in  the  letter  which  would 
fall  due  in  the  montli  of  March.  They  were  requested  to 
draw  all  the  notes  payable  to  their  own  onler  at  the  office  of 
the  defendants  in  the  city  of  New  York.  In  response  to  that 
letter  they  immediately  made  four  notes,  one  for  $4,325.50 
dated  February  1,  one  for  $4,326.25  dated  February  9,  one 
for  $4,327.13  dated  February  15,  and  another  for  $4,327.15 
dated  February  20,  all  at  four  months,  payable  to  their  own 
order  at  the  office  of  the  defendants  in  the  city  of  Kew  York, 
and  they  indorsed  the  notes  and  sent  them  to  the  defendants. 
Before  the  27th  day  of  March  the  defendants  had  negotiated 
and  used  those  notes.  On  the  27th  of  March  the  defendants 
wrote  another  letter  to  tlie  plaintiffs,  the  letter  being  written 
by  the  defendant  Strang  and  addressed  to  the  plaintiff  Lowery, 
in  which  it  was  stated  "  the  notes  we  have  received  are  all 
good,  only  we  can't  get  money  on  them  alone,  and  in  the  mean- 
time we  have  paid  about  $30,000  of  your  notes  which  these 
last  were  given  to  renew  in  part  ; "  that  "  we  have  $16,000 
worth  of  notes  not  used;''  that  ''you  have  notes  coming  due 
early  in  April  and  if  you  are  going  to  pay  them  you  had  bet- 
ter arrange  to  do  it."  On  the  2d  day  of  April  the  defendants 
again  wrote  to  the  plaintiffs,  the  letter  being  signed  and  ad- 
dressed in  the  same  way  as  the  prior  one,  stating  that  "  yoiu* 
notes-  which  have  recently  run  off  I  might  get  renewed  if  you 
would  send  me  say  four  notes  having  about  three  months  to 
run,  and  payable  at  the  Metropolitan  National  Bank,  New 
York.  I  might  use  them.  Have  them  for  about  $4,000  each, 
but  let  the  amounts  be  odd,"  and  that  "  I  dare  not  offer  the 
notes  we  have  of  yours  where  the  last  run  off  were  used,  be- 
cause the  place  where  these  are  payable  is  at  our  office,  and  it 
would  put  them  on  inquiry  at  once." 

In  pursuance  of  the  request  contained  in  this  letter  the 
plaintiffs  sent  to  the  defendants  four  notes,  one  dated  March 
13,  1S75,  for  $4,850,  one  dated  March  14,  for  $4,951.25,  one 
dated  March  16,  ior  $4,860.30,  and  another  dated  March  20, 
for  $4,970,  all  at  four  months,  payable  to  their  own   order  at 
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the  Metropolitan  National  Bank,  New  York,  and  indorsed  by 
them.  The  defendants  received  those  notes  and  negotiated 
them,  and  received  the  proceeds  thereof.  On  the  4th  day  of 
June  thereafter,  the  defendants  being  insolvent  failed,  and 
petitions  in  bankruptcy  were  filed  against  them  on  the  3d 
day  of  July  thereafter,  and  in  June,  1877,  they  received  their 
discharges  in  bankruptcy.  At  the  time  of  their  failure  the  de- 
fendants were  indebted  to  the  plaintiffs  on  all  tlie  accounts  and 
transactions  between  them  about  the  sum  of  $1,000,  aside  from 
the  proceeds  received  by  them  upon  the  four  notes  last  above 
mentioned,  which  notes  having  passed  into  the  hands  of  bona 
fide  holders,  the  plaintiffs  were  subsequently  obliged  to  pay. 
The  plaintiffs  claim  that  the  defendants  falsely  represented  in 
their  letters  of  March  27,  and  April  2,  that  the  four  notes 
which  they  had  sent  in  response  to  the  letter  of  March  1,  had 
not  been  used,  and  that  in  reliance  upon  such  representations 
they  made  and  sent  to  the  defendants  the  four  notes  in  re- 
sponse to  the  letter  of  April  2,  and  that  they  were  damaged 
by  the  false  representations  to  the  amount  of  the  sum  which 
they  were  obliged  to  pay  upon  the  four  notes,  which,  together 
with  interest  at  the  time  of  the  trial,  amounted  to  $17,518.86. 

We  think  there  was  evidence  sufficient  to  establish  plaintiffs' 
cause  of  action.  It  is  clear  and  undisputed  from  the  evidence 
that  on  the  27th  of  March  and  on  the  2d  of  April  the  de- 
fendants had  negotiated  and  used  all  the  notes  wliich  they  had 
received  from  the  plaintiffs. 

It  appears  that  sometime  about  the  1st  of  December,  1874, 
the  plaintiffs  sent  to  the  defendants  four  notes  of  $4,000  each, 
which  fell  due  respectively  March  5,  8,  10  and  13,  1875. 
Those  notes  were  credited  to  the  plaintiffs  in  the  account  kept 
by  the  defendants  with  them  December  7,  1874.  The  de- 
fendants claim  that  they  had  not  used  those  notes,  and  that 
those  were  the  $16,000  of  notes  not  used,  referred  to  in  the 
letters  of  March  27  and  April  2.  We  cannot  assent  to  this 
claim.  There  is  no  proof  to  sustain  it,  and  the  just  inference 
from  all  the  evidence  is  against  it.  It  cannot  be  inferred  from 
any  thing  in  the  case  that  the  defendants  held  notes  from  about 
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the  1st  of  December  until  about  the  1st  of  April  without  usiug 
them,  and  without  notifying  the  plaintiffs  that  they  had  not 
used  them.  It  does  not  appear  where  those  notes  were  pay- 
able. They  were  mentioned  in  the  letter  of  March  1,  as 
notes  soon  to  mature,  which  would  have  to  be  paid  either  by 
the  plaintiffs  or  defendants,  and  the  new  notes  requested  in  that 
letter  were  to  cover  those  four  notes,  and  two  others  to  fall 
due  later.  The  reference  in  the  letter  of  March  27,  to  the 
"  $16,000  worth  of  notes  not  used  "  must  have  been  to  the  four 
notes  sent  in  response  to  the  letter  of  March  1,  which  were 
the  last  notes  preceding  the  27th  of  March,  and  not  to  the 
four  notes  of  $4,000  each,  which  were  then  past  due,  and  had 
probably  been  paid  and  taken  up  by  the  defendants.  It  is  true 
that  the  four  notes  sent  in  response  to  the  letter  of  March  1 
amounted  to  more  than  $16,000,  but  the  amount  was  sufficiently 
accurate  to  convey  to  the  minds  of  the  plaintiffs  a  description 
of  the  notes  intended.  Again,  it  is  clear  that  in  the  letter  of 
Api"il  2,  Strang  intended  to  convey  the  impression  to  the 
plaintiffs  that  the  four  notes  not  used  were  those  last  sent  in 
response  to  the  letter  of  March  1,  because  he  assigns,  as  a  reason 
for  not  using  them,  that  they  were  payable  at  the  office  of  the 
defendants,  and  those  notes  were  so  payable. 

We  are  unable  to  perceive  that  it  would  aid  the  defendants 
if  they  could  show  that  they  had  reference  in  the  letters  when 
speaking  of  notes  not  used  to  the  four  notes  of  $4,000  each,  be- 
cause it  is  equally  clear  upon  the  evidence  that  those  four  notes 
had  been  used  prior  to  the  27th  day  of  March!  They  must 
have  been  negotiated,  and  in  the  hands  of  other  parties,  as  tliey 
are  charged  in  one  of  the  accounts  rendered  by  the  defendants 
as  paid  by  them.  One  is  charged  as  paid  on  the  8th  of  March, 
the  day  it  fell  due,  and  the  others  are  charged  under  date  of 
March  30,  and  they  were  undoubtedly  paid  as  they  fell  due. 

It  cannot  be  successfully  claimed  that  the  false  representa- 
tions contained  in  the  two  letters  were  not  material,  or  that  the 
plaintiffs  did  not  have  the  right  to  rely  upon  them.  It  does 
not  appear  that  the  plaintiffs  were  bound  or  under  any  obliga- 
tion to  make  and  deliver  the  last  four  notes,  and  it  does  not 
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appear  that  they  would  have  done  bo,  bat  for  the  false  repre- 
Bontations.  It  appears  that  they  were  willing  to  send  foor 
notes  to  the  defendants  for  upwards  of  $4,000  each,  and  after 
they  had  sent  such  notes  they  were  induced  to  send  four  more 
by  the  false  representation  that  those  sent  had  not  been  used. 
Such  a  representation,  inducing  action  by  parties  to  whom  it 
was  made,  is  unquestionably  material. 

It  matters  not  what  the  state  of  the  accounts  between  the 
parties  was  at  the  time  the  last  notes  were  sent.  It  is  clear 
that  the  plaintiffs  were  then  not  actually  indebted  to  the 
amounts  of  those  notes.  The  state  of  the  accounts  between 
the  parties  has  real  importance  only  as  it  bears  on  the  gruantum 
of  damages.  If  the  plaintifib  actually  owed  the  defendants  the 
amount  of  the  notes  and  were  never  obliged  to  pay  on  them 
any  more  than  they  honestly  owed  the  defendants,  then  they 
were  not  materially  damaged  by  the  fraud.  But  it  turned  out 
that  when  the  defendants  failed  and  when  the  plaintiffs  were 
obliged  to  pay  the  notes  they  did  not  owe  the  defendants  any 
thing  and  were  damaged  by  their  fraud  to  the  full  amount  of 
the  payments  upon  the  notes. 

It  matters  not  that  the  plaintiffs  were  credited  with  the  four 
notes  sent  in  response  to  the  letter  of  March  1,  in  an  account 
rendered  to  them  on  March  31, 1875,  before  the  last  notes  were 
sent,  because  they  testified  that  they  did  not  infer  from  the  ac- 
count that  the  notes  had  been  used,  but  relied  upon  the  state- 
ments contained  in  the  letters  that  they  had  not  been  used. 

On  the  30th  of  June,  1875,  the  defendants  rendered  to  the 
plaintiffs  a  statement  of  the  accounts  between  them,  in  which 
the  plaintiffs  were  credited  with  the  proceeds  of  the  notes  last 
sent,  and  the  plaintiffs  retained  that  account  down  to  the  com- 
mencement of  this  action,  all  the  time  knowing  of  the  fraud 
•  which  they  allege  had  been  perpetrated  upon  them.  The  defend- 
ants, therefore,  claim  that  the  account  so  rendered  became  an 
account  stated  and  that  they  thus  accepted  a  credit  for  the  pro- 
ceeds of  the  notes  and  cannot,  therefore,  claim  any  thing  on  ac- 
count of  the  alleged  fraud.  At  the  date  when  that  account 
was  rendered  the  notes  had  not  fallen  due,  and  if  the  defend- 
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ants  had  paid  them  no  damage  would  have  been  caused  to  the 
plaintiffs  by  the  fraud.  The  damage  arose  afterward  when 
the  plaintifiEs  were  obliged  to  pay  the  notes.  By  retaining  the 
account,  therefore,  which  gave  the  plaintiffs  no  benefit  whatever, 
the  fraud  was  not  condoned  or  waived,  and  it  is  impossible  to 
see  how  they  were  barred  in  any  way  of  their  right  to  recover 
damages  on  account  thereof.  Merely  crediting  the  notes  in 
the  account  did  not  pay  them  and  certainly  did  not  satisfy  any 
damages  caused  to  the  plaintiffs  by  the  fraud. 

The  defendants  Holland  appear  to  have  been  entirely  guilt- 
less of  any  participation  in  the  fraud  perpetrated  by  Strang, 
but  it  is  elementary  law  that  they  are  chargeable  and  legally 
responsible  for  the  fraud  perpetrated  by  their  partner  in  the 
transaction  of  the  partnership  business  and  the  conduct  of  the 
partnership  affairs. 

The  claim  of  the  plaintiffs  for  damages  on  account  of  the 
fraud  committed  upon  them  by  the  defendants  was  not  dis- 
charged by  the  bankruptcy  proceedings.  Debts  only  are  prov- 
able in  bankruptcy  and,  therefore,  only  can  be  discharged  in 
bankruptcy.  (U.'s.  R.  S.,  §§  5114:,  5117,  5119.)  This  claim 
for  damages  could  no  more  be  discharged  in  bankruptcy  than 
a  claim  for  damages  caused  by  libel,  slander  or  assault  and 
battery.  {Morse  v.  Ilutchins^  102  Mass.  439 ;  In  re  Devoe^  2  N. 
Bank.  R.  27.)  The  cases  of  Hennequin  v.  Glews  (77  K  T.  429 ; 
33  Am.  Rep.  641),  and  Nedl  v.  Cla/rk  (95  U.  S.  704)  do  not 
apply  to  a  case  like  this.  The  defendants  Holland,  while  they 
did  not  actually  participate  in  perpetrating  this  fraud,  are  liable 
civiliter  for  the  fraud  to  the  same  extent  as  if  they  had  par- 
ticipated. Therefore  the  trial  judge  properly  refused  to  non- 
suit the  plaintiffs. 

During  the  progress  of  the  trial  the  counsel  for  the  defend- 
ants took  numerous  exceptions  to  rulings  upon  questions  of 
evidence,  and  to  the  charge  and  refusals  to  charge,  as  requested, 
the  most  important  of  which,  not  substantially  covered  by  what 
has  already  been  said,  will  be  briefly  noticed.  There  was  no 
error  in  allowing  the  plaintiffs  to  testify  that  in  sending  the 
last  four  notes  they  relied  upon  the  statements  contained  in  the 
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letters  of  March  27  and  April  2.  Such  evidence  has  fre- 
qnently  been  held  admissible.  There  was  no  error  in  refusing 
to  permit  the  defendants  Holland  to  testify  they  did  not  have 
any  intention  to  deceive  and  defraud  the  plaintiffs  in  obtaining 
the  four  notes,  because  there  was  no  claim  that  they  personally 
did  obtain  them,  or  that  they  knew  any  thing  about  the  con- 
tents of  the  two  letters,  or  that  they,  or  either  of  them,  had 
any  fraudulent  intent.  The  only  fraudulent  intent  relied  upon 
by  the  plaintiffs  was  that  of  the  defendant  Strang,  which  was 
imputable  to  the  other  defendants.  There  was  no  error  in  re- 
fusing to  allow  either  of  the  defendants  to  testify  for  what 
purpose  the  last  four  notes  were  obtained.  A  purpose  is  dis- 
closed in  the  letters,  and  it  would  not  aid  the  defendants  to 
show  that  the  notes  were  obtained  for  a  different  purpose,  and 
•BO  long  as  the  fact  remained  that  the  notes  were  obtained  by 
fraud,  it  is  not  perceived  how  the  undisclosed  purpose  for 
which  they  were  obtained  could  be  material. 

The  plaintiff  Bradner  testified  that  he  saw  Strang  a  few 
months  after  the  failure  of  the  defendants  and  was  told  by  him 
that  when  he  got  a  discharge  in  bankruptcy,  if  he  got  one,  he 
would  have  the  ability  and  disposition  to  make  an  honorable 
settlement  with  the  plaintiffs.  This  evidence  was  not  objected 
to  by  the  defendants.  The  counsel  for  the  defendants  re- 
quested the  court  to  charge  that  the  jury  should  disregard  such 
evidence,  as  that  conversation  was  not  a  new  promise  and  was 
not  legally  binding  upon  Strang  or  either  of  the  other  defend- 
ants. No  allusion  was  made  to  that  evidence  in  the  charge  of 
the  judge.  It  did  not  show  a  new  promise  and  was  wholly 
immaterial  and  irrelevant.  It  is  impossible,  to  perceive  how 
the  evidence  could  have  harmed  the  defendants,  and  while  the 
court  could  properly  have  granted  the  request,  it  is  not  per- 
ceived that  the  refusal  to  grant  it  was  prejudicial  to  the  de- 
fendants. If  they  regarded  the  evidence  as  prejudicial  they 
shonld  have  objected  to  it  at  the  time  it  was  offered. 

The  exceptions  contained  in  the  case  are  very  numerous,  but 
we  have  carefully  examined  and  considered  them  all,  and  with- 
out further  giving  any  of  them  particular  notice,  it  is  sufficient 
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to  saj  that  we  are  of  opinion  that  no  one  of  them  is  well 
founded. 

The  jadgment  should  be  affirmed,  with  costs. 

All  concur,  except  Dantorth,  J.,  taking  no  part  and  Traot, 
J.,  absent. 

Judgment  affirmed. 


89   308       George  Harris,  Bespondent,  v.  John  S.  Perry  et  aL,  Appel- 
I?»J1^  lants. 

Under  the  proviaion  of  the  act  relating  to  bnildinga  in  tbedtjof  New  York 
(§  16,  chap.  S8S,  Laws  of  1871,  m  amended  by  g  5,  chap.  047,  Laws  of 
1874),  which  proWdea  that  the  opening  of  any  elevator  or  hoiatway 
in  a  baild|Dg  in  said  city  shall  be  protected  on  each  floor  by  railings  and 
trap-doors,  and  that  the  trap-doors  shall  be  kept  closed  at  all  times  ex- 
cept when  in  actual  use  '*  by  the  occupant  or  occupants  of  the  buildings 
having  the  use  and  control  of  the  same ; "  where  there  are  several  occu- 
pants of  a  building,  the  duty  is  imposed  upon  the  one  whose  use  of  the 
elevator  or  hoistway  requires  the  opening,  and  whose  disuse  permits  the 
close  of  the  trap-doors ;  no  one  of  them  can  be  made  liable  for  the  neg- 
lect of  another  to  perform  such  duty. 

Defendants  leased  aU  of  a  building  in  said  city  above  the  first  floor,  which 
with  the  basement  and  sub-cellar  was  leased  to  other  tenante ;  the  tenants 
had  a  common  right  to  use  a  shipping-room  in  the  basement,  and  an  ele- 
vator or  hoistway  for  goods,  which  was  part  of  the  building  running 
from  the  sub-cellar  up  to  the  upper  story  and  moved  by  power  furnished 
by  the  owners  of  the  building,  and  under  the  control  of  an  engineer  em- 
ployed by  them.  Plaintiff  went  to  the  shipping-room  to  procure  goods 
purchased  of  defendants,  and  fiuding  no  one  thefe  to  deliver,  went  to  the 
elevator  to  call  through  the  opening  overhead  as  he  had  done  before  with 
safety.  The  room  was  dark ;  the  elevator  was  not  in  use  at  the  time,  but 
was  up  near  the  first  floor.  The  trap-doors  in  the  basement  floor  were 
open,  and  plaintiff  fell  through  to  the  sub-cellar  and  was  injured.  In  an 
action  to  recover  damages  it  did  not  appear  that  defendants  had  used  the 
elevator  last  and  only  by  a  supposition  of  a  clerk  that  they  had  used  it 
that  day.  HM,  that  no  negligence  on  the  part  of  defendants  or  liability 
nnder  said  statute  was  shown  ;  and  that  a  refusal  to  nonsuit  waa  error. 

It  seems  that  the  question  of  contributory  negligence  on  the  part  of  the 
plaintiff  was  properly  submitted  to  the  jury. 

Harris  v.  Psrry  (23  Hun,  244),  reversed. 

(Argued  May  4, 1882 ;  decided  May  SO,  1882.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  in  favor  of  plaintiff, 
entered  upon  an  order  made  December  16, 1880,  which  over- 
ruled defendants'  exceptions  and  directed  judgment  on  a  ver- 
dict.   (Reported  below,  23  Hun,  244.) 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  occasioned  by  defendants'  negligence. 

The  material  facts  are  stated  in  the  opinion. 

HarniHUm  Ba/rriB  for  appellants.  The  plaintiff's  negligence 
and  want  of  care  caused  or  contributed  to  his  injury,  and  for 
this  reason  the  motion  for  a  nonsuit  should  have  been  granted. 
(Shearm.  &  Redf .  on  Neg.,  §  591 ;  Kooh  v.  Edg&u}ater^  14  Hun, 
544  ;  Totten  v.  Phipps,  62  N.  Y.  854 ;  CardeU  v.  iT.  T.  C. 
<6  3.  R.  R.  R.  Co.,  75  id.  330 ;  Zoehish  v.  Ta/rhdl,  10  Allen, 
385 ;  Victory  v.  Bak^,  67  N.  Y.  366 ;  Pierce  v.  Whitcomh, 
48  Vt.  127,  131.)  In  the  absence  of  proof  that  defendants  left 
the  guard  down,  a  liability  cannot  be  fixed  by  speculation  upon 
them.  {Moore  v.  Goedel,  34  N.  Y.  527 ;  Kaiser  v.  Hirth,  46 
How.  Pr.  161 ;  Donnelly  v.  Jenkins,  58  id.  252.)  Damages 
are  to  be  proved  and  none  can  be  allowed  except  such  as  are 
shown  by  the  proof  to  be,  at  least  to  a  reasonable  degree,  cer- 
tain. {Ourtiss  V.  Rochester  R,  R.  Co,,  18  K  Y.  534-542.) 
This  was  not  a  case  for  exemplary  damages.  The  plaintiff  was 
entitled  to  recover,  in  addition  to  what  a  jury  might  award  him 
for  his  suffering  and  physical  injuries,  only  his  pecuniary  loss. 
{DrinhuxOer  v.  Densmore,  80  N.  Y.  390-392;  Theobold  v. 
The  Rcdkoay  P.  A,  Co,,  26  Eng.  L.  &  Eq.  432.) 

ScMnud  Morris  for  respondent.  It  was  the  duty  of  defend- 
ants to  see  that  the  hoistway  was  not  left  in  a  condition  danger- 
ous to  customers  having  occasion  to  visit  the  premises.  This 
duty  devolved  upon  them  independent  of  the  statute  imposing 
it.  ( Victory  v.  Baker  et  al,,  67  N.  Y.  870 ;  Chapman  v. 
RothweU,  1  El.  Bl.  &  El.  168  \  Indermam,  v.  Davis,  L.  R., 
1  Com.  PI.  274 ;  S.  C,  2  id.  311 ;  WiOey  v.  MvUaly,  78  N.  Y. 
810;  JeOer  v.  HT.  T.  <6  E.  R.  R.  Co,,  2  Keyes,  158;  Brovm 


310  Harbis  v.  Pebby  et  aL  [May, 


Statement  of  case. 


V.  The  Buffalo  <&  State  Line  JS.  Co.,  22  K  Y.  19 ;  Maasoth 
V.  D.  (&  H,  a  Co.,  64  id.  532 ;  Ryan  v.  Thmnpeon,  38  N. 
Y.  Sup.  Ct.  135  \  Knupfle  v.  The  Knickerbocker  Ice  Co.^  84 
N.  Y.  490;  Devlin  v.  Gallagher^  6  Daly,  496;  Haeffi  v. 
P.  cfe  iT.  Y.  Steamboat  Co.,  54  How.  Pr.  145.)  Where  a 
statute  warns  against  a  specific  danger  and  enjoins  the  observ- 
ance of  a  specific  precaution  against  that  danger,  the  neglect  or 
failure  to  observe  that  precaution  must  bo  negligence  per  se 
if  injury  comes  to  another  through  such  neglect.  {Johnson  v. 
Bruner^  61  Penn.  St.  58.)  The  violation  of  the  duty  imposed 
upon  the  defendants  by  the  express  statutory  provisions  de- 
signed to  protect  human  life,  if  it  did  not  constitute  negligence 
per  se,  certainly  authorizea  the  jury  to  find  that  such  neglect  of 
duty,  under  the  circumstances,  was  negligence.  {Knupfle  w 
Knickerbocker  Ice  Co.^  84  N.  Y.  490.)  The  plaintiff  was 
called  upon  to  exercise  only  such  care  as  an  ordinary  prudent 
man  would  exercise,  placed  in  his  circumstances.  {Sheridan  v. 
B.  <&  N.  B.  B.  Co,,  36  N.  Y.  43 ;  32  Barb.  398 ;  34  N.  Y. 
670 ;  Fort  v.  Whipple,  11  Hun,  590 ;  Weber  v.  JV.  Y.  C.  <& 
E,  R,  B.  B.  Co.,  58  N.  Y.  455 ;  1  Abb.  Ct.  of  App.  Dec. 
131 ;  Baoie  v.  iT.  Y,  C.  cfe  B.  B.  B.  B.  Co.,  47  K  Y.  402; 
Byrne  v.  N.  Y.  C  <&  E.  B.  B.  It  Co.,  83  id.  620 ;  IngereM 
V.  N.  Y.  C.  (6  E  B.  B.  B.  Co.,  6  N.  Y.  Sup.  Ct.  418; 
Stackue  v.  iT.  Y.  C.  <&  E  B.  B.  B.  Co.,  79  N.  Y.  468 ; 
Massoth  V.  E  <&  E.  C.  Co.,  64  id.  524,  529 ;  Ireland  v.  O. 
E.  i&  S.  P.  B.  Co.,  13  id.  533 ;  Benwick  v.  N.  Y.  C. 
B.  B.  Co.,  36  id.  132 ;  Dolan  v.  D.  <&  E.  C.  Co.,  71  id. 
285,  288,  289 ;  EiU  v.  JV.  Y  C.  <&  E.  B.  B.  B.  Co.,  64  id. 
652 ;  Beieiegd  v.  N.  Y.  C.  <&  E  B.  B.  B.  Co.,  34  id.  627 ; 
Oldfield  V.  N'.  Y.  C.  cfe  II.  B.  B.  B.  Co.,  14  id.  314 ;  BrasseU 
V.  N.  Y.  C.  <b.  H.  B.  B.  B.  Co.,  84  id.  244 ;  ComwaU  v. 
Mills,  44  N.  Y.  Sup.  Ct.  50.)  The  defendants  cannot  escape 
responsibility  because  other  parties  had  the  right,  in  common 
with  them,  to  use  the  elevator.  {Creed  v.  EanrUnan,  29  N.  Y. 
591;  8  Bosw.  123;  Slat&r  v.  M&rsereau,  64  N.  Y.  138; 
Webster  v.  H.  B.  B.  Co.,  38  id.  260 ;  Chapman  v.  N.  E.  B. 
R.  Co.,  19  id.  341 ;  Barrett  v.  Third  Ave.  B.  B.  Co.,  45  id. 
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628 ;  8  Abb.  [U.  S.]  205 ;  Braum  v.  iT.  Y.  C.  £.  E.  Co.,  32 
N.  Y.  597.) 

Danfobth,  J.  Certain  facts  are  undisputed.  The  plaintiff 
fell  through  a  hoistway  or  elevator  hole,  from  the  basement 
into  the  sub-cellar  of  premises,  No  84  Beekman  street  in 
the  city  of  New  York,  and  was  injured.  At  the  time  of  the 
accident  the  building  was  owned  by  the  estate  of  one  Andrews 
and  was  in  the  actual  possession  of  two  firms,  Hayden,  Gere 
&  Co.,  and  these  defendants.  Each  firm  occupied  certain 
portions  of  the  premises  separately,  but  had  a  common  right 
to  use  a  shipping-room  in  the  basement  and  an  elevator  or  hoist- 
way  which  was  for  goods  only  and  ran  from  the  sub-cellar  up 
to  the  upper  floor  of  the  building.  The  defendants  leased  the 
four  upper  stories,  beginning  with  the  second  floor,  and  includ- 
ing neither  the  first  story,  nor  basement  or  sub-cellar.  The 
elevator  was  part  of  the  building,  and  was  moved  by  power 
furnished  by  its  owners  under  the  management  and  control  ot 
an  engineer  employed  by  them.  Hayden,  Gere  &  Co.  used 
and  controlled  the  residue  of  the  building.  The  elevator 
was  not  in  use  by  either  tenant  at  the  time  of  the  accident,  but 
was  raised  above  the  basement  and  remained  near  the  premises 
occupied  by  Hayden,  Gere  &  Co.  How  it  came  there  does 
not  appear. 

The  plaintiff,  to  make  out  his  cause  of  action,  alleged  that 
the  defendants  did,  at  the  time  stated  in  the  complaint, 
"  negligently  and  wrongfully  leave  the  hole  or  hatchway  un- 
covered and  unprotected.'*  Whether  this  was  so,  and  whether 
the  plaintifTs  negligence  contributed  to  the  accident,  were  the 
questions  in  the  case.  Upon  the  last,  that  of  contributory 
negligence  on  the  plaintiff's  part,  we  think  it  was  properly  sub- 
mitted to  the  jury.  He  was  bound  to  make  out  that  he  was 
free  from  it ;  but  as  we  are  now  considering  the  question  as 
one  of  law,  the  plaintiff  is  entitled  to  have  the  evidence  con- 
strued in  a  manner  most  favorable  to  his  position.  All  that 
the  evidence  in  any  way  tends  to  prove  must  be  deemed  as 
fully  proved ;  every  fact  which  the  testimony  and  reasonable 
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inferences  from  it  conduce  to  establish  must  be  assumed  to  be 
established.  {Stackus  v.  JUT.  T.  C.  <&  H.  B.  B.  B.  Co.,  79  K 
T.  464 ;  Hart  v.  H,  B.  Bridge  Co.,  80  id.  622 ;  Payne, 
V.  Troy  Offid  Boston  B.  B.  Co,,  83  id.  672.)  The  question 
conld  not  be  taken  from  the  jury,  nor  their  conclusion  set  aside 
unless  the  facts  were  free  from  every  reasonable  doubt.  {Tot- 
ten  V.  Phipps,  52  N.  Y.  364;  Weber  v.  N.  Y.  C.  <&  H.  B. 
B.  B.  Co.,  68  id.  451 ;  Thwrber  v.  Harlem  Bridge,  etc., 
B.  B.  Co.,  60  id.  326.) 

The  plaintiff  was  lawfully  on  the  premises.  He  went  to 
the  shipping-room  to  procure  some  goods  purchased  of  the  de- 
fendants. It  was  not  necessary  that  the  place  should  be  the 
usual  one  where  such  business  as  he  had  on  hand  was  trans- 
acted ;  the  room  was  open  to,  and  used  by  customers,  and  fur- 
nished a  means  of  approach  to  those  parts  of  the  building  oc- 
cupied by  the  defendants,  or  a  means  of  communicating  with 
them  or  their  servants.  While  there  he  was  guilty  of  no  mis- 
conduct. Did  his  conduct  indicate  negligence  as  the  only  and 
necessary  inference  from  it?  He  had  purchased  goods  and 
went  for  them ;  finding  no  person  to  make  delivery,  he  moved 
forward  to  call  through  the  opening  above  his  head.  He  had 
done  so  before  in  safety ;  this  time  he  fell,  the  trap-door  in 
the  floor  having  been  left  open.  Did  he  know  tiiere  was  an 
opening  in  the  floor^  or  that  there  were  trap-doors,  and,  if  so, 
that  they  w^re  open !  The  room  was  dark,  and  he  testified 
that  he  had  never  noticed  and  did  not  know  that  the  hoistway 
extended  below  that  floor.  Was  his  conduct  negligent  under 
these  and  other  circumstances  surrounding  him }  We  think  no 
error  was  committed  by  the  trial  judge  in  holding  that  the 
question  was  for  the  jury,  but  as  it  must,  in  view  of  the  result 
we  reach  upon  another  proposition,  again  go  before  that  body, 
it  is  inexpedient  to  discus^?  the  testimony  r^^lating  to  it. 

We  are  of  the  opinion,  however,  that  the  learned  trial  court 
erred  in  leaving  the  case  to  the  jury,  as  one  in  which  negli- 
gence on  the  part  of  the  defendants  could  be  found.  The 
evidence  referred  to  by  the  learned  counsel  for  the  respondent 
to  overcome  this  proposition  is  as  follows :  Hv/rd,  the  engineer 
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in  charge  of  the  machinery,  and  famishing  power  to  run  it,  was 
asked  by  plaintiff's  counsel,  "  Do  you  famish  power  to  run 
that  elevator? "  A.  "  I  do.''  Q.  "  Do  you  have  any  thing  to 
do  with  the  management  of  the  elevator  or  ear  itself?"  A. 
^^  No  more  than  to  see  that  it  is  kept  in  order."  Q.  '^  Mean- 
4||ig  by  that  in  running  condition  ? "  A.  "  If  it  breaks  down  I 
repair  it. "  Q.  "  During  May,  1878,  who  used  that  elevator? " 
A.  "  The  firm  of  Perry  &  Oo.,  and  the  firm  of  Hayden,  Gtere 
&  Oo."  nu>mpsony  a  clerk  of  defendants,  was  asked,  ^^  Did 
the  defendants  use  the  elevator  that  day?"  A.  ^^I  can't 
answer  that,  sir ;  I  suppose  we,  did,  of  course."  Asked,  "  Do 
you  know  of  their  using  it  ? "  says,  "  No,  sir."  Asked,  "  Now, 
you  had  been  shipping  goods  on  this  day,  hadn'  t  you  ? "  A. 
"I  had  not ;  no,  sir."  Q.  ''  Well,  then,  had  there  been  goods 
shipped  from  the  store?"  A.  "I  suppose  so."  Q.  "Don't 
you  know  whether  there  had  been  or  not  ? "  A.  "  No,  sir." 
Q.  "  Well,  you  say  you  suppose  of  course  that  the  elevator 
had  been  used  by  the  company,  or  by  some  person  connected 
with  the  company ;  it  Was  used  by  them  pretty  much  every 
day,  wasn't  it?"  A.  "By  ourselves?"  Q.  "Yes?"  A. 
"  Yes,  sir."  Q.  "  Can  you  name  any  day  during  that  month, 
except  a  Sunday  or  a  holiday,  that  it  was  not  used  by  you  or 
somebody  there?"  A.  "No,  sir."  Q.  "Do you  think  there 
was  one  J"  A.  "I  can't  answer,  sir."  Q.  "Do  you  think 
there  was? "  A.  " I  can't  answer."  Q.  "  Well,  you  think  it 
was  used  on  that  day  ? "    A.  "  I  think  it  was,  as  I  said." 

Nothing  more  is  claimed.  It  is  clearly  insufficient  to  charge 
the  defendant  with  any  act  of  commission,  or  with  the  omis- 
sion of  any  duty.  It  does  not  appear  even  that  they  used  the 
elevator  on  the  day  of  the  accident,  or  that  at  any  time  they 
left  open  the  trap-doors  or  failed  to  guard  the  opening.  The 
plaintiff,  however,  relies  upon  the  statute  relating  to  buildings 
in  the  city  of  New  York.  (Laws  of  1874,  chap.  547,  §  5, 
p.  736.)  By  this  it  is  enacted,  among  other  things,  that  "  in 
any  store  or  building  in  the  city  of  New  York  in  which  shall 
exist  or  be  placed  any  hoistway,  elevator  or  well-hole,  the  open- 
ings thereof  through  and  upon  each  floor  of  said  building  shall 
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be  provided  with  and  protected  by  a  substantial  railing,  and 
such  good  and  sufficient  trap-doors,  with  which  to  close  the 
same,  as  may  be  directed  and  approved  by  the  superintendent 
of  buildings ;  and  such  trap-doors  shall  be  kept  closed  at  all 
times  except  when  in  actual  use  by  the  occupant  or  occupants 
of  the  building  having  use  and  control  of  the  same."  He  con- 
tends that  the  defendants  are  chargeable  with  the  care  of  the 
elevator,  and  bound  to  fulfill  the  statutory  requirement,  without 
regard  to  the  actual  use  which  preceded  the  injury,  and  simply 
because  they  had  the  right,  as  occupants  of  the  building,  to  em- 
ploy and  use  it.  We  cannot  agree  with  this  construction.  It  might 
apply  if  there  was  but  one  tenant  or  occupant,  but  where  there 
are  several,  the  duty  is  imposed  upon  the  one  occupant,  or  upon 
those  occupants  whose  use  required  the  opening  and  whose  dis- 
use  of  the  elevator  permitted  the  trap-door  to  be  closed.  Neither 
can  be  liable  for  the  negligence  of  the  other.  Such  is  the  rear 
sonable  construction  of  the  statute,  and  the  respondent  refers  to 
no  case  which  makes  any  other  necessary.  Neither  Johnson  v. 
Bnmer  (61  Penn.  St.  58)  nor  WiUy  v.  MvUedy  (78  N.  T. 
310)  affects  the  question.  In  each  of  those  cases  the  defend- 
ant was  the  wrong-doer.  Here  the  difficulty  is,  the  defendants 
are  not  shown  to  be  such.  In  Moore  v.  Goedd  (34  N.  Y.  527), 
the  plaintiff  and  defendant  occupied  premises  in  common,  and 
being  injured  by  an  overflow  of  water  from  a  closet  and  wash- 
basin, the  plaintiff  sought  to  recover  his  damages  from  tlie 
defendant.  It  was  held  that  he  could  not  succeed  without 
showing  that  the  parties  sued  caused  the  overflow.  Had  the 
defendant  been  in  the  exclusive  possession  of  the  place  from 
which  the  overflow  came,  the  court  said,  "  it  would  probably 
have  been  sufficient  prima  facie  to  have  proved  the  injury  and 
where  the  overflow  occurred." 

That  remark  goes  far  enough,  for  it  may  at  least  be  doubted 
whether  the  mere  fact  that  an  injury  occurs  on  premises  under 
the  control  and  in  the  possession  of  a  party,  raises  any  presump- 
tion of  wrong  against  him,  but  applying  the  principle  of  that 
case  to  the  one  before  us,  it  would  only  make  each  occupant 
liable  for  his  own  negligence,  and  the  statute  goes  no  further. 
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There  can  be  no  presumption  of  negligence  against  either 
occupant  {Moore  v.  Goedely  supra;  Kaiser  v.  Hirth^  46  How. 
Pr.  161 ;  Donnelly  v.  Jenkins^  58  id.  252),  and  as  I  have  be- 
fore shown,  there  is  no  proof  of  any  on  the  part  of  the  de- 
fendants. Various  other  questions  are  presented  by  the  appel- 
lant, but  those  discussed  dispose  of  many  of  them,  and  others 
may  not  arise  upon  another  trial. 

The  judgment  appealed  from  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Miller  and  Tracy,  J  J.,  absent. 

Judgment  reversed. 


.    , ^ , 116    li7J 

STJRANCE  Company,  Appellant.    . 


Defendant  iBsned  a  policy  of  fire  insurance,  which  limited  the  time  for 
bringing  an  action  upon  it  to  a  **  term  of  twelve  months  next  after  the 
loss  or  damage  shall  occur.'*  A  loss  was  not  payable  under  it  until  sixty 
days  after  the  proofs  required  by  it  *'  shall  have  been  received  at  the 
office  of  the  company  in  New  York,  and  the  loss  shall  have  been  satis- 
factorUy  ascertained  and  proved."  In  an  action  upon  the  policy,  Jield^ 
that  the  period  of  limitation  prescribed  did  not  commence  to  run  until  a 
loss  became  due  and  payable,  and  the  right  to  bring  an  action  had  accrued; 
and  so,  that  an  action  brought  within  twelve  months  after  the  expiration 
of  sixty  days  from  the  time  of  the  loss  was  not  barred  by  the  limitation. 

Johmon  V.  H.  Ins.  Go,  (91  111.  98;  33  Am.  Rep.  47),  FuUam  v.  iV.  F.  U. 
In»^  Co,  (7  Gray,  61),  disapproved. 

The  policy  contained  a  condition  that  if  the  premises  became  vacant  or  un- 
occupied during  the  life  of  the  policy,  without  the  consent  of  the  com- 
pany indorsed  thereon,  it  should  become  void.  The  insurance  was  upon 
a  dwelling-house  which  was  described  In  the  policy  as  *'  occapied  by  a 
tenant  for  farm  purposes.^  It  became  unoccupied,  and  that  fact  having 
been  communicated  to  defendant's  general  agents,  they,  on  the  day  the 
vacancy  occurred,  wrote  in  the  policy  after  the  words  above  quoted  the 
following  :  "  The  dwelling-house  being  unoccupied  for  a  short  time,  but 
being  in  charge  of  a  trusty  person  living  near  by,  shall  be  no  prejudice  to 
the  policy."  Vacancies  also  occurred  after  that  during  the  life  of  the 
policy,  and  the  house  was  vacant  and  unoccupied  at  the  time  of  the  fire, 
but  whenever  the  house  was  unoccupied,  it  was  in  charge  of  a  trusty  per- 
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Bon  living  near,  who  inapected  and  attended  to  it  daily.  JIM,  that  the 
words  80  written  in  did  not  apply  solely  to  the  then  existing  vaoancy,  but 
worked  a  modification  of  the  original  contract ;  and  that  there  was  no  for- 
feiture. 

It  was  proved  that  one  of  the  general  agents,  when  informed  that  the  house 
was  again  vacant,  declared  "  that  this  clause  upon  the  policy  would  hold 
good  if  it  (the  house)  was  unoccupied.*'  BM,  that  the  evidence  was 
competent  and  that  defendant  was  bound  by  the  construction  so  given. 

The  policy  contained  a  provision  that  "  the  use  of  general  terms  or  any 
thing  less  than  a  distinct  specific  agreement,  clearly  expressed  and  in- 
dorsed on  the  policy,  shall  not  be  construed  as  a  waiver  of  any  printed 
condition  or  restriction  therein.*'  JBM,  that  the  general  agents,  unless 
specially  restricted,  could  dispense  with  the  condition  orally  as  well  as 
by  writing. 

WaM  V.  if.  F,  Ins.  Co,  (78  N.  T.  5),  Van  AOen  v.  F,  J,  8,  Int,  Co,  (64  id. 
469),  and  Ma/rtin  v.  U.  L.  Ins.  Co.  (85  id.  d78),  distinguished. 

The  policy  also  contained  a  clause  declaring  that  **  in  case  of  the  creation 
of  any  lien,  or  the  levy  of  an  execution  "  upon  "  the  subject  insured," 
without  the  consent  of  the  company  indorsed  thereon,  the  insurance 
should  cease.  The  premises  upon  which  was  the  building  insured  were 
sold  on  execution  issued  upon  a  judgment  recovered  against  the  insured 
after  the  issuing  of  the  policy,  they  were  purchased  by  plaintiff,  and  on 
that  day  defendant,  by  its  said  general  agents,  with  notice  of  the  jndg- 
ment,  execution  and  sale,  gave  consent  in  writing  to  an  assignment  of 
the  policy  to  plaintiff,  and  it  was  so  assigned.  Eeid,  that  by  the  consent 
to  the  assignment,  the  policy  became  in  effect  a  new  contract  between  the 
parties  unaffected  by  the  forfeiture. 


(Aigued  May  6. 1882  ;  decided  May  80, 1882. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  February  11,  1881,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court^  on  trial  with- 
out a  jury. 

This  action  was  upon  a  policy  of  fire  insurance  issued 
October  25, 1873,  by  the  defenda:it,  through  its  general  agents, 
E.  Vail  &  Son,  to  one  Jonas  F.  /_  kins,  then  the  owner  in  fee 
of  the  premises  upon  which  the  !  isiired  building  was  situated. 
The  policy  was  for  the  sum  of  o^e  tiiousand  dollars,  and  was 
for  the  term  of  three  years.  The  insured  building  was  de- 
scribed in  the  policy  as  follows:  *'0n  his  two-story  frame 
dwelling-house,  *  *   *  and  on  stoops  and  piazzas  attached, 
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with  shingle  roof,  occapied  by  a  tenant  for  family  dwelling." 
*  The  policy  contained  the  following  claoaeB. 

"  And  the  Niagara  Fire  Insurance  Company  hereby  agree  to 
make  good  nnto  the  said  assured,  his  executors,  administrators 
and  assigns,  all  such  immediate  loss  or  damage  as  may  occur  by 
lire  to  the  property  specified,  not  exceeding  the  sum  insured, 
nor  the  interest  of  the  assured  in  the  property,  except  as  here- 
inafter provided,  from  the  25th  day  of  October,  1873,  at  12 
o'clock,  noon,  to  the  25th  day  of  October,  1876,  at  12  o'clock, 
noon,  to  be  paid  in  sixty  days  after  the  proofs  required  by  this 
company  shall  have  been  received  at  the  office  of  the  company 
in  New  York,  and  the  loss  shall  have  been  satisfactorily  ascer- 
tained and  proved,  as  required  by  the  provisions  of  this 
policy."     *    *    * 

"  Provided^  *  *  *  if  the  premises  are  at  the  time  of  insur- 
ing, or  during  the  life  of  this  policy,  vacant,  unoccupied,  or  not 
in  use,  whether  by  the  removal  *of  the  owner  or  occapant  for  any 
other  cause,  without  this  company's  consent  is  indorsed 
hereon,  this  insurance  shall  be  void,  and  of  no  effect."    *   *  * 

"  And  provided  fv/rOwTy  *  *  *  in  case  of  assignment  be- 
fore or  after  a  loss,  whether  of  the  whole  policy  or  of  any  inter- 
est in  it,  or  of  any  sale,  transfer  or  change  of  title  in  the  prop- 
erty insured  by  this  company,  or  of  any  undivided  interest 
therein,  or  the  entry  of  a  foreclosure  of  a  mortgage,  or  the 
creation  of  any  lien,  or  the  levy  of  an  execution  or  attachment, 
or  possession  by  another  of  the  subject  insured,  without  the 
consent  of  this  company  indorsed  hereon,  this  insurance  shall 
immediately  cease."  *  *  * 

"The  use  of  general  terms  or  any  thing  less  than  a  dis- 
tinct specific  agreement  clearly  expressed  and  indorsed  on  this 
policy  shall  not  be  construed  as  a  waiver  of  any  printed  condi- 
tion or  restriction  therein." 

"  It  is  furthermore  expressly  provided,  that  no  suit  or  action 
of  any  kind  against  this  company  for  the  recovery  of  any 
claim  upon,  under  or  by  virtue  of  this  policy  shall  be  sus- 
tained in  any  court  of  law  or  chancery,  unless  such  suit  or  ac- 
tion shall  be  commenced  within  the  term  of  twelve  months 
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next  after  such  loss  or  damage  shall  occur ;  and  in  case  any 
such  suit  or  action  shall  be  commenced  against  this  company, 
after  the  expiration  of  twelve  months  next  after  such  loss  or 
damage  shall  have  occurred,  the  lapse  of  time  shall  be  taken 
and  deemed  conclusive  evidence  against  the  validity  of  the 
claim  thereby  so  attempted  to  be  enforced,  any  statute  of  limi- 
tations to  the  contrary  notwithstanding." 

About  the  7th  day  of  January,  1875,  the  dweUing-house  in 
question  —  having  been  theretofore  occupied  by  a  tenant —  be- 
came unoccupied,  and  that  fact  being  communicated  by  Jonas 
F.  Atkins  to  the  Messrs.  Vail,  they  wrote  the  following  in 
the  body  of  the  policy,  immediately  after  the  description  of  the 
building :  "  The  dwelling-house  being  unoccupied  a  short  time, 
but  being  in  charge  of  a  trusty  person  iivnng  near  by,  shall  be 
no  prejudice  to  this  policy,  7th  of  January,  1875,  E.  Vail  & 
Son."  In  the  latter  part  of  January,  it  became  again  occnpied  ; 
and  during  the  non-occupancy  the  condition  required  by  said  in- 
dorsement or  writing  was  fully  complied  with. 

On  the  20th  day  of  April,  1876,  a  judgment  was  recovered 
against  the  said  Jonas  F.  Atkins,  on  the  next  day  a  transcript 
of  said  judgment  was  filed,  and  said  judgment  was  duly  dock- 
eted in  the  Ulster  county  clerk's  oflBlce.  Execution  was 
thereupon  issued  to  the  sheriff  of  Ulster  county,  who  sold  the 
premises  thereunder  on  the  12th  day  of  November,  1875,  to 
the  plain tifi.  On  the  13th  day  of  Februarj-,  1877,  plaintifi  re- 
ceived the  usual  sheriffs  deed.  Four  days  after  the  sale  by 
the  sheriff,  Atkins  informed  the  Messrs.  Vail  of  such  sale. 
Atkins  then  executed  an  assignment  of  the  policy  to  plaintiff,  in 
the  form  and  manner  prescribed  by  the  defendant,  the  consent 
of  the  company  to  such  assignment  having  been  given  in  writ- 
ing, by  its  aforesaid  general  agents.  About  the  9th  of  Decem- 
ber, 1875,  the  person  theretofore  residing  in  the  insured  build- 
ing moved  out.  A  few  days  thereafter  Atkins  informed  the 
Messrs.  Vail  of  the  fact,  and  was  assured  by  one  of  them  that 
"  this  clause  upon  the  policy  would  hold  good  if  it  was  unoc- 
cupied. "  During  the  interval  it  was  again  in  charge  of  a  trusty 
and  proper  person,  who  lived  about  three  hundred  yards  distant. 
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and  who  visited,  inspected  and  attended  to  it  daily.  On  the  11th 
day  of  January,  1876,  the  insored  dwelling-house  was  totally 
destroyed  by  fire,  being  worth  at  the  time  of  its  destruction  a 
much  greater  sum  than  the  amount  of  the  policy.  On  the  18th 
day  of  February,  1876,  due  proofs  of  the  loss  were  made,  and 
on  the  25  th  day  of  the  same  month,  they  were  received  by 
the  company.  This  defendant  refused  to  pay  the  1o»b,  and 
this  action  on  the  policy  in  question  was  commenced  by  the 
service  of  a  summons  and  complaint  on  defendant  March  8, 
1877. 

Samuel  Sand  for  appellant.  This  action  cannot  be  main- 
tained as  it  was  not  brought  within  twelve  months  next  after 
the  loss  occurred,  within  the  meaning  of  the  parties,  as  ex- 
pressed in  the  policy.  (  Wilkinson  v.  ^ai.  F,  Ins.  Co.y  72  N.  T. 
501 ;  McGlure  v.  WaterUmn  Ins.  Go.y  90  Penn.  St.  280.)  The 
words  "  after  the  loss  shall  occur  "  refer  to  the  time  when  the 
property  was  destroyed,  and  not  when  the  claim  accnied  or  be- 
came payable.  {Johnson  v.  Humboldt  Ins,  Co.^  91  HI.  92  ; 
Brawn  v.  Roger  Williams  Ins.  Co,y  7  R.  I.  301 ;  FuUam  v. 
If.  Y.  U.  Ins.  Co.y  7  Gray,  61 ;  Prov.  Ins.  Co.  v.  JEtna  Ins. 
Co.y  16  ITp.  Can.  Q.  B.  135;  Schroeder  v.  Keystone  Ins.  Co.y 
2  Phil.  [Penn.]  286 ;  Canaway  v.  M.  Mut.  Ins.  Co.,  26  La. 
Ann.  298  ;  Hom^  Ins.  Co.  v.  Nye,  93  111.  271.)  There  being 
no  consent  to  the  vacancy  existing  when  the  fire  took  place  it 
is  fatal  to  recovery.  {Herman  v.  Adf*iatic  Ins.  Co.,  85  N.  Y. 
162 ;  Van  Allen  v.  The  Fa/rmers^  etc.,  Ins.  Co.,  64  id.  469 ; 
Walsh  V.  HaHford,  etc.,  73  id.  5  ;  Marvin  v.  Universal  Co., 
85  id.  278,  288.) 

A.  SchoonmaJcer  for  respondent.  This  action  having  been 
commenced  within  a  year  after  proofs  of  loss  were  served  on 
defendant,  was  begun  within  the  time  limited  by  the  policy. 
{Hay  V.  Star  F.  Ins.  Co.,  77  N.  T.  235  ;  Mayor  v.  Hamilton 
F.  Ins.  Co.,  39  id.  46 ;  Chandler  v.  St.  Paul  F.  <&  M. 
Ins.  Co.,  21  Minn.  85 ;  18  Am.  Rep.  385 ;  Am^s  v.  iT.  Y. 
Union  Ins.  Co.,  14  N.  Y.  253 ;   People   v.   Z.   Z.    ds    O. 
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Ins.  Co.j  2  T.  A  C.  268;  Semmesv.Ins.  Co.,  13  Wall.  158; 
Black  V.  Winneshiek  Ins.  Co.,  31  Wis.  472 ;  Wood  on  Fire 
Insurance,  146 ;  Barber  v.  F.  &  M.  Ins.  Co.  of  Wheeling , 
23  Alb.  L.  J.  289 ;  Stout  v.  City  F.  Ins.  Co.,  12  Iowa,  371 ; 
KiUip  V.  Putnam  F.  Ins.  Co.,  28  Wis.  472 ;  Ijmghfwrst  v. 
Conway  Fire  Ins.  Co.,  Bates'  Dig.  F.  Ins.  390.)  The 
insertion  or  indorsement  made  upon  the  faoe  of  the  policy, 
January  27,  187^,  by  the  agents,  was  a  continuing  waiver  of 
the  non-occupancy  clause  of  the  poUcy.  {Insurance  Companies 
V.  Wrighty  1  Wall.  456  ;  Wood  on  Fire  Insurance,  124,  141 ; 
May  on  Insurance,  181,  184;  Benedict  v.  Ocean  Ins.  Co., 
31  N.  Y.  389 ;  BargeU  v.  Orient  Ins.  Co.,  3  Bosw.  386 ; 
Adains  v.  Qreenvdch  Ins.  Co.,  9  Hun,  47;  70  N.  Y. 
166;  Palmer  v.  St.  P.  F.  <&  M.  Ins.  Co.,  18  Alb.  L. 
J.  136.)  The  consent  by  defendant's  agent  to  a  transfer  to 
plaintiff  was  a  renewal  of  the  policy,  if  it  had  become  void  by 
the  sale  or  recovery  of  the  judgments.  {Shearman^  v.  Niagara 
Ins.  Co.,  46  N.  Y.  526  ;  Hopper  v.  Hudson  Biver  F.  Ins.  Co. 
17  id.  424 ;  CarroU  v.  Charter  Oak  Ins.  Co.,  38  Barb.  402 ; 
Wolfe  V.  Security  Ins.  Co.,  39  N.  Y.  61 ;  Solm£  v.  Bulgers 
Ins.  Co.,  5  Abb.  [N.  S.]  201 ;  Titus  v.  Glens  Falls  Ins.  Co., 
81  K  Y.  410 ;  Keeler  v.  Niagara  F.  Ins.  C4>.,  16  Wis.  523; 
Baley  v.  Homestead  F.  Ins.  Co.,  80  N.  Y.  21 ;  Oreen  v. 
Homestead  F.  Ins.  Co.,  82  id.  517.)  Plaintiff  had  an  insurable 
interest.  {Curtis  v.  Home  Ins,  Co.,  1  Bissell,  485  ;  ^tTialns. 
Co.  V.  Miers,  5  Sneed,  139 ;  Carter  v.  Humboldt  Ins.  Co.,  12 
Iowa,  287 ;  McGUvney  v.  Phmnix  Ins.  Co.,  1  Wend.  85 ;  Pd- 
tanY.  Westchester  Ins.  Co.,  77  N.  Y.  605;  Wood  on  Fire 
Insurance,  581.) 

Danforth,  J.  On  the  25th  of  October,  1873,  the  defend- 
ant by  its  policy  in  writing  undertook  to  insure  James  F.  Atkins, 
for  the  period  of  three  years  thereafter,  against  loss  or  damage 
by  fire,  to  the  amount  of  $1,000  on  his  dwelling-house,  described 
as  "  occupied  by  a  tenant  for  farm  dwelling,"  but,  immediately 
following  these  words,  there  w^as,  on  the  7th  of  January,  1875, 
written  into  the  policy  by  the  agents,  who  had  by  countersign- 
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ing  given  validity  to  it,  these  words  :  "•  The  dwelling  being  un- 
occupied for  a  short  time,  but  being  in  chai^  of  a  trusty  per- 
son living  near  by,  sliall  be  no  prejudice  to  this  policy."  Prior 
to  the  16th  of  November,  1875,  the  premises  were  sold  by  the 
sheriff  under  an  execution  issued  for  the  enforcement  of  a  judg- 
ment theretofore,  but  after  the  date  of  the  policy,  recovered 
against  the  insured  and  then  purchased  by  the  plaintifiE  in  this 
action.  On  that  day  with  notice  of  the  judgment,  execution 
and  sale,  the  defendant,  by  the  agents  above  referred  to,  gave 
its  consent  in  writing  to  an  assignment  of  the  policy  to  the 
purchaser,  and  it  was  assigned  to  him.  On  the  11th  of  Janu- 
ary, 1876,  the  premises  were  injured  or  destroyed  by  fire  to  the 
full  amount  of  the  insurance.  This  action  was  commenced  on 
the  3d  of  March,  1877,  to  recover  the  sum  insured.  The 
policy  contains  certain  conditions  hereinafter  referred  to,  and 
the  case  made  for  the  defense,  and  on  which  reliance  is  noyf 
placed,  depends  upon  the  alleged  omission  of  the  insured  to 
comply  therewith. 

I^irst.  The  contract  limits  the  time  for  bringing  an  action 
under  or  by  virtue  of  the  policy,  to  a  "  term  of  twelve  mouths 
next  after  the  loss  or  damage  shall  occur,"  and  declares  that 
"  in  case  any  such  suit  or  action  shall  be  commenced,  *  *  *  after 
the  expiration  of  twelve  months  next  after  such  loss  or  damage 
shall  have  occurred,  the  lapse  of  time  shall  be  taken  and  deemed 
conclusive  evidence  against  the  validity  of  the  claim  thereby  so 
attempted  to  be  enforced,  any  statute  of  limitation  to  the  con- 
trary notwithstanding."  The  validity  of  such  a  stipulation  is 
well  settled  (  Wilkinson  v.  I^irst  National  Fire  Ins.  Co.y  72 
N.  Y.  499 ;  28  Am.  Eep.  166 ;  May  on  Insurance,  §  478), 
and  in  this  case  the  question  is  one  of  construction.  What  was 
the  intention  or  understanding  of  the  parties  as  to  the  time 
when  the  limitation  should  begin  to  run  ?  The  facts  are  un- 
disputed, and  the  defendant's  contention  is  that  the  words  I 
have  quoted  are  to  be  taken  literally,  and  that  they  import  a 
contract  that  no  action  shall  be  commenced  after  the  expiration 
of  twelve  months  from  the  happening  of  the  fire  by  which  the 
property  insured  was  damaged  or  destroyed.  On  the  other 
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hand  the  plaintiff  has  so  far  succeeded  upon  the  ground  that 
they  relate  to  tlie  time  when  a  claim  or  cause  of  action  accrues, 
on  which  a  suit  may  be  maintained ;  that  no  claim  accrues  or 
arises  in  favor  of  the  insured  upon  the  mere  happening  of  the 
loss,  nor  until  sixty  days  after  the  proof  required  by  the  insur- 
ers, or  provided  for  in  the  policy,  should  have  been  received  by 
them  at  their  office  in  New  York,  and  the  loss  satisfactorily  as- 
certained and  proved. 

These  events  are  made  conditions  and  are  certainly  precedent 
to  the  maintenance  of  an  action,  and  we  are  of  the  opinion 
that  they  cannot  be  disregarded  in  getting  at  the  true  under- 
standing of  the  parties  of  the  meaning  of  the  clause  in  question. 
Indeed  they  seem  to  be  the  governing  words  of  the  contract. 
They  are  the  words  of  the  underwriters,  intended  for  their 
protection,  and  qualify  the  general  obligation  to  make  good  any 
loss  not  exceeding  the  sum  insured  or  the  interest  of  the  assured 
in  the  property,  by  requiring  preliminary  proof,  and  a  lapse 
even  then  of  a  fixed  period  before  any  cause  of  action  can  ac- 
crue. Except  for  these  provisions,  a  suit  would  have  lain  upon 
the  instant  of  the  happening  of  the  fire,  or  within  a  reasonable 
time  tliereafter. 

Now  if  we  look  at  the  clause  relied  upon,  we  find  the  in- 
surers prescribing  a  time  after  which  no  claim  shall  be  brought, 
and  a  declaration  tliat  it  shall  not  be  sustainable  unless  com- 
menced within  "  the  term  of  twelve  months,"  and  a  greater 
lapse  of  time  is  made  "  conclusive  evidence  against  the  validity 
of  the  claim  then  attempted  to  be  enforced."  It  is  plain 
that  a  "  terra,  "  or  period,  is  indicated  after  which  the  insurers 
shall  not  be  liable,  and  the  implied  meaning  of  the  same  words 
must  be,  that  within  that  period  they  are  or  will  be  liable  to  an 
action.  The  law  in  case  of  breadi  of  contract  limits  the  time 
of  bringing  an  action  to  six  years.  The  contract  substitutes 
twelve  months.  If  we  take  the  appellant's  constniction,  the 
term  of  twelve  months  is  at  once  narrowed  to  ten  months,  for 
sixty  days  at  least  must  elapse  after  "  a  loss  by  fire,"  before 
any  suit  could  be  brought,  and  the  term  is  subjected  to  such 
additional  abatement  as  may  be  made  necessary  by  alleged  in- 
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adequacy  of  proof  or  controversies  between  the  insurers  and  the 
policy-holder  before  such  loss  is  "satisfactorily  ascertained." 
The  delay  incident  upon  such  provisions  is  illustrated  by  a 
variety  of  cases  heretofore  considered  by  the  courts,  and  among 
others,  Ames  v.  N.  JT.  Union  Insurance  Co.  (14  N.  Y.  253) ; 
Jlayor  v.  Hamilton  Fire  Insurance  Co.  (39  id.  45) ;  Hay  v. 
Star  F.  Insurance  Co.  (77  id.  235 ;  33  Am.  Rep.  607) ;  these  cases 
in  substance  hold  that  the  time  of  limitatipn  prescribed  by 
such  a  contract  does  not  commence  running  until  the  right  to 
bring  an  action  exists.  Whether  the  delay  is  caused  by  ex- 
traneous circumstances,  made  effective  by  the  insurer,  as  in  the 
above  cases,  or  by  the  provision  of  the  policy,  giving  time  to 
the  insurer,  before  the  lapse  of  which,  payment  cannot  be 
enforced,  is  immaterial.  The  delay  in  either  case  is  caused  by 
the  insurer,  and  until  by  the  terms  of  the  policy  a  cause  of 
action  accrues,  the  period  of  limitation  against  its  enforcement 
should  not,  in  the  absence  of  plain  and  unequivocal  words  re- 
quiring such  a  constniction,  be  deemed  to  commence. 

Here,  we  tliink,  the  intention  of  the  defendant  was  to  give 
the  insured  a  full  period  of  twelve  months,  within  any  part  of 
which  he  might  commence  his  action,  and  having  by  postpone- 
ment of  the  time  of  payment,  secured  itself  from  suit,  it  did  not 
intend  to  embrace  that  period  within  the  term  after  the  expi- 
ration of  which  it  could  not  be  sued.  In  other  words,  the  par- 
ties cannot  be  presumed  to  have  suspended  the  remedy  and 
provided  for  the  ninning  of  the  period  of  limitation  during  the 
same  time.  Indeed  the  actual  case  is  stronger ;  not  only  was 
the  remedy  postponed,  but  the  liability  even  did  not  exist  at 
the  time  of  the  fire,  nor  until  it  was  fixed  and  ascertained 
according  to  the  provision  of  the  policy.  Having  thus  made 
the  doing  of  certain  things,  and  a  fixed  lapse  of  time,  thereafter, 
conditions  precedent  to  the  bringing  of  an  action,  the  parties 
must  be  deemed  to  have  contracted  in  reference  to  a  time  when 
the  insured,  except  for  that  contract,  might  be  in  condition  to 
bring  an  action.  Under  any  other  construction,  the  two  con- 
ditions are  inconsistent  with  each  other. 

The  cases  cited  by  the  learned  counsel  for  the  parties  before 
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US  show  that  the  courts  have  differed  as  to  the  proper  construc- 
tion of  the  clause  in  question.  In  Illinois  {Johnson  v.  Hv/mr 
Icldt  Inaurance  Co,^  91  111.  92  ;  33  Am.  Eep.  47),  in  Massa- 
chusetts (Fullara  v.  N,  Y.  Union  Insurance  Co.^  7  Gray, 
61),  it  is  held  to  take  effect  from  the  time  of  the  destruction  of 
the  property  by  the  cause  insured  against.  In  Minnesota 
{Chcmdler  v.  St.  Paul  F,  and  M,  Insuram,ce  Co.^  21  Minn.  • 
85  ;  18  Am.  Eep.  385,  following,  The  Mayor  v.  Hamilton 
Insurance  Co,y  supra\  it  is  applied  to  the  time  tlie  cause 
of  action  accrues.  In  Wisconsin  {Killips  v.  Puim^am  F,  Insrar- 
ance  Go.y  28  Wis.  472 ;  9  Am.  Kep.  506),  the  court  inclines  to 
the  doctrine  enunciated  by  us  in  the  cases  before  referred  to. 
(Ames  V.  N.  Y,  Union  Insurance  Co.  /  Mayor  v.  Hamilton 
F.  Insxirance  Co.)  We  perceive  no  reason  for  departing  from 
it,  and  adhere  to  the  opinion  that  the  limitation  provided  for 
by  the  clause  in  question  should  be  constnied  as  running  from 
the  time  when  the  loss  becomes  due  and  payable,  and  not  from 
the  time  when  it  in  fact  occurs.  Construing  these  provisions 
of  the  policy  together,  tliis  intention  seems  plain,  but  if  there 
is  ambiguity,  the  words  must  be  construed  most  strongly 
against  the  appellant,  who  uses  them,  and  in  favor  of  the 
insured,  as  he  miglit  fairly  have  understood  them  {A7hderson 
V.  Fitzgerald^  4  House  of  Lords  Cases,  484 ;  Hoffman  v.  Etn/i 
F.  Insurance  Co.^ 32  N.  Y.  405  ;  Reynoldsy.  Commerce  F.  In- 
surance Co.^  47  id.  597),  and  so  as  to  sustain  rather  than  defeat 
the  contract  of  indemnity.  No  doubt  the  appellant  could  have 
stipulated  that  the  time  of  the  fire  should  be  looked  to  as  the 
event,  from  the  happening  of  which  the  limitation  should  run, 
but  it  would  require  distinct  language  to  show  that  such  was 
the  intention  of  the  parties.  It  is  not  used  here.  It  is  found  in 
Schroeder  v.  Keystone  Insfiirance  Co.  (2  Phil.  286),  one  of  the 
cases  cited  by  the  appellant.  Nor  is  the  defendant's  contention 
aided  by  the  use  of  the  words  "  loss  occur  "  instead  of  "  loss 
accrue."  In  DeGrove  v.  Metropolitan  Ins.  Co,  (61  N.  Y. 
694  ;  19  Am.  Eep.  305)  the  limitation  clause  was  the  same,  and 
the  court  constnied  the  word  as  synonymous  with  accrue,  say- 
ing, "  the  plaintiff  had  twelve  months  from  the  time  the  cause 
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of  action  accrued,"  and  in  Ha^i/  v.  Star  F.  Insv/rcmce  Co,^  the 
same  word  "  occur  "  was  used,  but  the  court  said,  "  the  limitar 
tion  should  be  construed  to  commence  when  the  loss  was  due 
and  payable,  and  not  from  the  time  of  the  physical  burning  of 
the  property."  There  is  undoubtedly  a  difference  in  the  der- 
ivation and  etymological  meaning  of  the  words,  but  as  used 
by  insurers  and  interpreted  by  the  courts,  they  have  in  con- 
tracts of  this  kind  the  same  signification.  They  represent  the 
happening  of  an  event  from  which  a  claim  arises.  Moreover, 
this  construction  accords  with  the  general  rule  which  regards 
the  statute  of  limitations  as  beginning  to  run  upon  a  contract 
of  indemnity,  from  the  time  at  which  the  plaintiff  is  actually 
damaged,  and  not  from  the  happening  of  the  event  from  which 
the  loss  arises. 

Second.  The  policy  provided  that,  "  if  the  premises  are,  at 
the  time  of  insuring  or  during  the  life  of  the  policy,  vacant, 
unoccupied,  or  not  in  use,  whether  by  removal  of  the  owner 
or  occupant,  or  for  any  cause,  without  the  company's 
consent  is  indorsed  thereon,  the  insurance  shall  be  void 
and  of  no  effect.*'  The  court  found  that  the  house  in  ques- 
tion was  occupied  by  a  tenant  up  to  about  the  7th  day  of  Jan- 
nary,  J876,  at  which  time  it  became  imoccupied,  and  that  fact 
being  communicated  by  the  party  insured  to  the  defendant's 
agents,  the  latter  inserted  the  clause  above  referred  to  in  the 
body  of  the  policy,  so  as  to  make  it  a  part  of  the  contract,  and 
also  found  that  'Hhe  dwelling-house  remained  unoccupied  until 
the  latter  part  of  January^  1875,  when  it  was  again  occupied. 
During  the  non-occupancy,  it  was  in  charge  of  a  trusty  person 
living  near  by,  who  inspected  and  attended  to  it  daily."  It  also 
appears  that  more  than  one  vacancy  occurred  after  this  time, 
and  the  house  was  vacant  and  imoccupied  at  the  time  of  the 
fire,  but  it  continued  in  charge  of  a  trusty  man  living  near  by, 
taking  care  of  it  and  being  there  every  day. 

The  learned  counsel  for  the  appellant  contends  that  the  per- 
mission written  into  the  policy  was  applicable  only  to  the  then 
existing  vacancy.  This  is  not  its  necessary  limitation.  On  the 
contrary  it  may  be  deemed  to  modify  the  original  contract.    It 
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is  a  general  rule  that  a  writing  contains  all  that  may  be  fairly 
inferred  from  it,  and  taking  the  condition  and  the  permit  to- 
gether, they  import  a  qualification  of  the  prohibition  of  the 
policy  against  vacancy  to  such  an  extent  that,  although  the 
premises  are  temporarily  and  at  diflEerent  times  vacant,  the  policy 
shall  be  unaffected,  provided  the  terms  of  the  permit  are  com- 
plied with.  The  oversight  of  a  trusty  neighbor  is  made  to  take 
the  place  of  occupancy  during  occasional  brief  vacancies,  and 
we  miglit  as  well  say  that  the  condition  was  not  violated  xinless 
the  premises  were  vacant  "  during  all  the  life  of  the  policy,'' 
as  to  say  that  the  permit  applied  to,  and  was  exhausted  by,  a 
single  occasion.  The  object  was  to  get  rid  of  the  re 
striction,  and  if  the  words  arc  ambiguous,  tlie  observations 
already  made  upon  the  method  of  interpretation  apply  here. 
The  words  are  not  limited  to  a  single  period,  and  embodied  as 
they  are  in  the  contract,  the  insured  is  entitled  to  a  construction 
favorable  to  himself  so  long  as  it  is  not  unreasonable. 

Moreover,  the  court  find  that  the  general  agent,  when  in- 
formed by  the  insured  that  the  house  was  again  empty,  declared 
"  that  this  clause  upon  the  policy,"  evidently  referring  to  the 
permit,  "  would  hold  good  if  it  (the  house)  was  unoccupied." 
This  evidence  was  admissible,  and  the  construction  given  by 
him  binds  the  defendant.  It  is  true  the  agent  testifies  to  the 
contrary,  but  the  conflict  of  evidence  was  for  the  trial  court, 
and  the  question  was  decided  as  one  of  fact  and  not  of  law.  It 
is  therefore  sustained  by  TJnderioood  v.  Farmeri  Joint-Stock 
Ins.  Co.  (57  N.  Y.  500);  Pechner  v.  Phmnix  Ins.  Co.  (65  id. 
195);' Marcus  v.  St.  Louis  Mutual  Life  his.  Co.  (68  id.  625). 
It  is  found  as  a  fact  that  the  agent  making  the  statement  was 
a  general  agent,  and  it  was  clearly  within  the  power  intrusted 
to  him  as  such.  It  is  true  there  is  a  provision  that  "  the  use  of 
general  terms,  or  any  thing  less  than  a  distinct  specific  agreement 
clearly  expressed  and  indorsed  on  the  policy,  shall  not  bo  con- 
8tr\jed  as  a  waiver  of  any  printed  condition  or  restriction  there- 
in," but  the  company  itself  con  Id  dispense  with  the  condition 
'  by  oral  consent,  as  well  as  by  writing,  and  the  general  agent, 
unless  specially  restricted,  could  do  the  same.     This  was  held  in 
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Walsh  V.  HaHford  Fire  Ins.  Co,  (73  N.  Y.  5).  That  case 
and  others  cited  by  the  appellant,  in  Vcm  Allen  v.  FarTaer^ 
Joint-Stock  Ins.  Co.  (64  N.  Y.  469),  and  Marvin  v.  Universal 
L.  Ins.  Co.  (85  id.  278),  were  in  favor  of  the  defendant  on  the 
ground  that  by  the  terms  of  the  policies  in  question,  the  power 
of  tlie  agent  was  limited,  and  the  authority  he  assumed  had 
been  reserved  by  the  company  to  its  "  officer  "  (  Van  Allen  v. 
F.  J.  Stock  Ins.  Co,y  supra) ;  or  was  to  be  exercised  only  "  at 
the  head  office,"  and  authenticated  by  one  of  its  officers. 
(Marvin  v.  Universal^  supra)  Such  reservation  is  not  to  be 
found  in  the  policy  before  us,  and  the  condition  referred  to  cannot 
be  deemed  to  affect  one  dealing  with  a  general  agent,  who  has 
original  powers,  co-extensive,  as  to  the  business  in  which  he  was 
engaged,  with  those  of  his  principal. 

Another  defense  rests  upon  an  alleged  violation  of  a  provision 
of  the  policy  declaring  that  "in  case  *  *  *  of  the  creation  of  any 
lien,  or  the  levy,  of  an  execution  "  upon  '•  the  subject  insured, 
without  the  consent  of  this  company  indorsed  hereon,"  the  in- 
surance secured  thereby  should  cease.  Liens  by  judgment  and 
execution  against  the  insured  were  obtained,  but  not  by  the  con- 
sent or  act  of  the  insured.  It  is  not  necessary  to  consider 
whether  or  not  they  are  within  the  prohibition.  i^Baley  v. 
Homestead  Fire  Ins.  Co.,  80  N.  Y.  21 ;  36  Am.  Rep.  570); 
for  after  notice  of  the  judgment,  and  its  enforcement  by  execu- 
tion, the  company,  by  its  general  agents,  consented  to  the  assign- 
ment of  the  policy  to  the  plaintiff,  who  was  the  purchaser  at 
sheriff's  sale.  It  thus  became  in  effect  anew  contract  between 
the  company  and  the  assignee,  unaffected  by  the  forfeiture,  if 
in  any  event  it  could  have  been  insisted  upon.  {Shearmam,  v. 
Niagara  Fire  Ins.  Co.^  46  N.  Y.  526 ;  Hooper  v.  Hvdson 
River  Fire  Ins.  Co.,  17  id.  424.) 

We  have  examined  the  other  minor  objections  stated  in  the 
printed  points  of  the  appellant,  and  are  of  opinion  that  the  de- 
fendant has  not  shown  sufficient  ground  to  sustain  this  appeal. 

The  judgment  should,  therefore,  be  affirmed. 

All  concur,  except  Millkb  and  Traoy,  JJ.,  absent. 

Judgment  affirmed. 
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Thbophilus  D.  PowB^iL,  as  Receiver,  Respondent,  v.  Alfbed 

"Waldron  et  al.,  Appellants. 

By  the  by-laws  of  the  *'  New  York  Cotton  Exchange  "  a  seat  in  the  Ex- 
change, the  right  to  which  is  evidenced  by  a  certificate  of  membership,  is 
transferable  by  assignment  of  the  certificate  to  members  under  certain 
prescribed  rules  and  restrictions.  Held,  that  such  a  right  was  property, 
and  as  snch  passed  to  a  receiver  appointed  in  supplementary  proceedings 
on  execution  against  the  owner;  and  that  the  receiver  had  a  right  to  re- 
eem  the  seat  when  it  had  been  pledged  by  the  judgment  debtor  as  col- 
lateral  for  a  loan. 

In  an  action  by  such  a  receiver  to  redeem  and  to  compel  the  holder  of  a 
certificate  so  pledged  to  re-transfer  on  payment  of  the  loan,  held,  that 
defendant  could  not  defend  on  the  ground  of  irregularities  in  the  appoint- 
ment of  the  receiver,  it  appearing  that  the  judgment  debtor  consented 
to  the  appointment  and  so  waived  all  irregularities. 

On  trial  at  Special  Term  of  such  an  action,  defendant  demanded  a  trial  by 
jury.  This  was  denied,  and  a  judgment  directing  a  transfer  of  the  cer- 
tificate to  plaintiff  was  rendered.  H^eldt  that  a  refusal  of  the  demand 
was  not  error,  as  the  action  was  an  equitable  one,  and  the  effect  of  the 
ruling  was  to  make  it  impossible  to  turn  it  into  an  action  at  law  and 
compelled  plaintiff  to  stand  or  fall  in  equity  ;  also  that  the  demand  did 
not  deny  or  challenge  the  equitable  jurisdiction;  and  as  no  motion  was 
made  to  dismiss  the  complaint  or  for  judgment  on  the  ground  that  no 
equitable  cause  of  action  had  been  shown,  and  as  no  exception  was  taken 
to  the  findings  of  law  or  fact,  the  defendant,  by  not  objecting,  submitted 
to  the  equitable  jurisdiction  and  the  question  could  not  be  considered 
here. 

(Argued  May  6,  1882  ;  decided  May  30, 1882.) 

« 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  February  12, 
1881,  which  affirmed  a  judgment  in  favor  of  plaintiflE,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  by  plaintiff,  as  receiver,  appointed 
in  supplementary  proceedings  on  execution  against  Louis  L. 
Robbins,  to  redeem  a  seat  in  the  New  York  Cotton  Exchange, 
of  which  said  Robbins  was  a  member. 

The  complamt  alleged  in  substance  and  it  appeared  that  Rob- 
bins  pledged  his  certificate  of  membership  which  entitled  him 
to  the  seat,  as  collateral  security  for  his  note  given  for  a  loan. 
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which  note  with  the  security  was  transferred  to  defendant,  who 
upon  tender  of  the  amount  unpaid  upon  the  note,  refused  to 
accept  or  to  transfer  the  certificate  to  plaintiff. 
■  Said  Exchange  was  a  corporation  duly  organized  ^vith  power 
to  make  by-laws,  etc.,  and  by  its  by-laws  a  certificate  of  mem- 
bership could  be  transferred,  after  giving  notice  as  prescribed, 
and  under  certain  restrictions,  but  only  to  a  member  or  a  mem- 
ber elect  by  a  surrender  to  the  treasurer,  with  a  duly  executed 
assignment  thereof,  .and  the  payment  of  specified  fees  for 
transferring,  whereupon  the  treasurer  was  required  to  issue 
a  new  certificate  to  the  purchaser.  The  judgment  under  which 
plaintiff  was  appointed  receiver  contained  a  provision  that 
Kobbins,  the  defendant  therein,  should  assign  and  transfer  to 
the  plaintiff  therein  his  seat  or  certificate  of  membership  at  its 
market  value  in  payment  of  the  money  judgment  rendered. 

The  action  was  noticed  for  trial  at  Special  Term.  When  it 
was  moved  for  trial  defendants  demanded  a  trial  by  jury  which 
was  denied,  and  defendants  excepted. 

# 

Haphad  J,  MoseSy  Jr.^  for  appellants.  Defendant  was  en- 
titled to  a  trial  by  jury.  (Durant  v.  Einstein^  35  How.  241 ; 
Earle  v.  N.  T.  life,  7  Daly,  305 ;  affirmed,  7i  N.  Y.  618; 
Sdden  v.  YermUyea,  3  id.  525 ;  Lewis  v.  Vamum,  12  Abb. 
Pr.  308 ;  56  N.  Y.  12 ;  36  id.  569,  573.)  A  receiver  in  sup- 
plementary proceedings  differs  from  an  assignee  in  bankruptcy, 
or  one  holding  title  by  assignment  from  the  debtor.  {Ruther- 
ford y.  Hewey,  59  IIow.  Pr.  231;  Equity,  Steuben  county; 
Dubois  v.  CcLSsidy,  75  N.  Y.  302.)  This,  being  a  mere  con- 
tingent interest  of  the  debtor,  would  not  pass  to  a  receiver. 
{Underwood  v.  SutcUffe,  77  N.  Y.  62.)  Until  there  has  been 
a  sale  and  a  surplus  ascertained  it  does  not  become  property, 
but  is  a  mere  license  or  privilege  to  do  business.  {Pancoast  v. 
Gowan,  7  Weekly  Notes,  458 ;  Pancoast  v.  ffoicstouy  5  id. 
36.)  The  failure  of  the  plaintiff,  Samuel  E.  Freeman,  to  com- 
ply with  the  terms  of  the  decree  of  January  19, 1878,  forfeited 
his  rights  in  the  seat,  and  that  of  his  successors  in  trust.  {Penine 
SiCKELS  —  Vol.  XLI V.        42 
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V.  Dunn^  4  Johns.  Ch.  140 ;  Dunham,  v.  Jackson-y  6  Wend.  22 ; 
Sherwood  v.  Hooper,  1  Barb.  Cli.  650.) 

Archibald  C.  Shenatone  for  respondent.  An  action  to  re- 
deem a  pledge,  where  the  pledge  has  been  assigned,  where  the 
question  of  tacking  is  at  issue,  or  where  an  accounting  is  asked 
for,  is  an  equitable  action.  (2  Story's  Eq.,  §  1032 ;  Snell's. 
Princ.  of  Eq.  281 ;  Adams  v.  Claxton,  6  Vesey's  Ch.  229  ; 
Roberta  v.  SyTceSy  30  Barb.  173  ;  Stoker  v,  Cogswell,  25  How. 
Pr.  305,  308 ;  Stokes  v.  Verrier,  3  Swanst.  634 ;  Jones  v. 
Smith,  2  Vesey,  Jr.'s  Ch.  372 ;  Vanderzee  v.  WiUis,  3  Brown's 
Ch.  20 ;  Cortelyou  v.  Lansing,  2  Caines'  Cases,  200, 210 ;  Lewis 
V.  Mott,  36  K  Y.  395,  398  ;  2  Spencer's  Eq.  772  ;  2  Story's  Eq., 
§  1034 ;  Kent's  Com.,  Lect.  40,  585 ;  Story's  Bailments  [9th 
ed.],  309,  note;  Story's  Eq.,  §§  717a,  718;  3  Black.  Com. 
432 ;  1  Powell  on  Mortgs.  335 ;  Demmnbray  v.  Metcalf,  2 
Vernon,  691;  Brown  v.  Runals,  14  Wis.  693;  Smith's 
Manual  of  Eq.  318  [IngersoU's  ed.]  ;  2  Story's  Eq.,  §§  1032, 
1263 ;  Perry  v.  Craig,  3  Mo.  330 ;  Fonblanque  on  Eq.  493 ; 
Hart  V.  Ten  Eyke,  2  Johns.  Ch.  62, 100  ;  Wayne  v.  Griswoldy 
3  Sandf .  462,  478 ;  1  Bacon's  Abridg.  611;  Kemp  v.  West- 
brook,  1  Vesey,  Sr.,  278.)  The  objection  that  plaintifE  has  a 
full  remedy  by  law  must  be  taken  by  answer.  {Cox  v.  Jam^, 
45  N.  Y.  557,  562 ;  BeU  y.  Spotts,  4.0  Supr.  Ct.  552;  Cfreen 
V.  Jfiliank,  3  Abb.  N.  C.  138,  149 ;  LeRoy  v.  PZa«,  4Paige, 
77 ;  Cummings  v.  The  Mayor,  11  id.  596 ;  Grandin  v.  Le 
Roy,  2  id.  509 ;  Clark  v.  Sawyer,  2  N.  Y.  498 ;  TrusooU  v. 
Kin<i,  6  id.  147,  165;  Pavn  v.  Yilmur,  54  How.  Pr.  235, 
238.)  The  allegation  that  plaintiffs  appointment  as  receiver 
was  "  duly  "  made  is  in  strict  accordance  with  the  provisions 
of  the  Code,  §  532.  {RockweU  v.  Merwin,  45  N.  Y.  166 ; 
Manley  v.  Rassiga,  13  Hun,  2S8,  289.)  The  judgment- 
roll  was  properly  admitted  in  evidence,  defendant's  attorney 
having  failed  to  state  the  grounds  of  his  objection  and  excep- 
tion. {Elwell  V.  Dodge,  33  Barb.  336,  339 ;  Fountain  v. 
Petree,  38  N.  Y.  185;  12  id.  451 ;  6  id.  30  and  347 ;  3  id. 
247 ;  14  id.   328 ;  47   id.   576 ;  37  id.  435 ;  3  Hill,  609 ;  5 
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Bosw.  312.)  Where  a  judgment  debtor  appears  in  court  in  a 
legal  proceeding  against  him,  in  which  the  court  has  jurisdic- 
tion, and  consents  that  a  receiver  be  appointed  to  take  charge 
of  his  property,  no  other  person  can  dispute  the  regularity  of 
the  proceedings  and  appointment.  (Lindfey  v.  Sherman^  1 
Code  R.  [N.  S.]  25 ;  Bowman  v.  TaUman,  28  How.  Pr.  482 ; 

I  Tidd's  Pr.  12 ;  Livingston  v.  Ddancy^  13  Johns.  537,  550  ; 
OaJdey  v.  Becker^  2  Cow.  454 ;  Hommediu  v.  Stowell^  18  Abb. 
Pr.  336 ;  4  Wait's  Pr.  630-631 ;  Tyler  v.  WiUis,  33  Barb. 
327 ;  Morgan  v.  Potter^  17  Hun,  403  ;  Underwood  v.  Sidcliffy 
10  id.  .453 ;  Berry  v.  liiley^  2  Barb.  307.)  A  seat  in  the  New 
York  Cotton  Exchange  is  property  that  will  pass  to  a  receiver 
in  proceedings  supplementary  to  execution,  subject  to  the  law- 
ful rules  and  by  laws  of  the  Exchange.  {Oroceri  Bk,  v.  Murphy j 

II  Weekly  Dig.  538;  In  re  Ketoham^  Bankrupt  Daily 
Register,  February  9,  1880 ;  Ritterhand  v.  Baggett^  42  Supr. 
Ct.  556 ;  Hyde  v.  Wooda^  4  Otto,  524 ;  Oallagher  v.  Lane^ 
19  N.  B.  R.  224.) 

Fi:toh,  J.  We  think  the  right  of  the  judgment  debtor  to 
a  seat  in  the  Cotton  Exchange  was  property.  That  it  had  value 
was  proved  and  is  conceded  ;  and  that  it  could  be  transferred 
to  a  certain  class  of  purchasers,  under  proscribed  rules  and  con- 
ditions, is  also  established.  The  defendants  took  it  as  collateral 
to  the  note  of  Robbins  and  held  it  as  security  for  that  debt, 
and  thereby  plainly  treated  it  as  valuable  property.  Although 
of  a  character  somewhat  peculiar,  its  use  restricted,  its  range  of 
purchasers  narrow,  and  its  ownership  clogged  with  conditions, 
it  was  nevertheless  a  valuable  right,  capable  of  transfer  and 
correctly  decided  to  be  property.  {Hyde  v.  Woods^  4  Otto, 
524;  RitUrland  v.  Baggett,  42  Snpr.  Ct.  [10  J.  cfe  S.]  556; 
Orocers^  Bank  v.  Murphy^  11  Week.  Dig.  538 ;  In  re 
Kecham^  a  Bankrupt^  Daily  Reg.  Feb.  9,  1880.)  It  was  some- 
thing more  than  a  mere  personal  license  or  privilege,  for  it 
could  pass  from  one  to  another  of  a  certain  class  of  persons 
and  belong  as  fully  to  the  assignee  as  it  did  to  the  assignor. 
That  characteristic  gave  it  not  only  value  which  might  attach 
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to  a  bare  personal  privilege,  but  market  value  which  usually 
belongs  only  to  things  which  are  the  subjects  of  sale.  How- 
ever it  diflEered  from  the  incorporeal  rights  earlier  recognized 
and  described,  it  possessed  the  same  essential  characteristics.  It 
could  be  transferred  from  hand  to  hand  and  all  the  time  keep 
its  inherent  value,  and  be  as  freely  and  fully  enjoyed  by  the 
permitted  purchaser  as  by  the  original  owner.  We  should 
make  of  it  an  anomaly,  difficult  to  deal  with  and  to  understand, 
if  we  failed  to  treat  it  as  property.  The  authorities  which  de- 
termine it  to  be  such,  seem  to  us  better  reasoned  and  more 
wisely  considered  than  those  whidi  deny  to  it  that  character, 
although  the  subject  of  ownership,  of  use,  and  of  sale. 

Being  property,  it  passed  to  the  receiver  in  the  supplementary 
proceedings,  subject  to  the  lien  or  right  of  the  defendants.  It 
bears  no  resemblance  to  the  resulting  trust  referred  to  in  Un- 
derwood V.  Sutdiffe  (77  N.  Y.  62),  for  that  vested  wholly  in 
the  creditor  for  whose  benefit  it  was  raised,  and  no  estate  or 
interest,  legal  or  equitable,  remaining  in  the  debtor,  there  was 
nothing  for  his  receiver  to  take.  Nor  does  it  matter  that  the 
creditor,  by  his  judgment  previously  obtained,  had  gained 
some  hold  upon  and  right  to  the  seat  considered  as  property. 
If  he  had  a  double  remedy  it  was  nut  for  the  defendants  to 
dictate  which  he  should  pursue.  There  is  but  one  claimant 
and  no  conflict  of  title.  Nor  are  the  defendants  aided  by  the 
alleged  defects  in  the  appointment  of  the  receiver.  The  judg- 
ment debtor  consented  and  thereby  waived  all  irregularities. 
{Tyler  v.  Willis,  33  Barb.  327 ;  Morgan  v.  Potter^  17  Hun, 
403.)  The  defects  suggested  were  of  that  character,  and  cannot 
be  considered  between  the  present  parties  and  in  a  collateral 
action.  The  right  of  the  plaintiff,  therefore,  to  redeem  the 
seat  of  Kobbins,  upon  payment  to  the  defendants  of  the  debt 
afi  security  for  which  they  held  it,  appears  to  us  clear.  Upon 
tender  of  that  amount  all  right  of  the  defendants  to  retain  the 
seat  and  certificate  disappeared,  and  they  were  bound  to  restore 
and  assign  it  to  the  receiver.  Whether  he  could  make  it  avail- 
able, or  in  what  manner  convert  it  into  money,  or  how  it  might 
prove  to  be  incumbered  under  the  rules  of  the  Exchange,  are 
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after  questions  in  which  the  defendants  have  no  present  in- 
terest. 

They  insist,  however,  that  the  plaintiff  mistook  his  remedy, 
and  should  have  resorted  to  a  legal  instead  of  an  equitable  ac- 
tion. He  came  into  court  upon  a  complaint  setting  forth  what 
he  claimed  to  be  an  equitable  cause  of  action  and  asking  the  appro- 
priate relief.  As  to  him  no  mistake  was  made  in  treating  it  and 
trying  it  as  such.  {Davison  v.  Associates  of  Jersey  Co.y  71 N.  Y. 
340.)  The  defendants  were  at  liberty  to  question  its  character, 
but  what  they  did  was  merely  to  demand.a  trial  by  jury.  The 
request  was  ambiguous.  It  was  not  necessarily  inconsistent 
with  a  concession  that  the  action  was  of  an  equitable  character, 
for  in  such  actions  a  jury  trial  of  one  or  more  of  the  issues  of 
fact  may  be  granted  or  refused  in  the  discretion  of  the  court. 
(Code,  §§  971,  972.)  But  probably  the  request  meant  and 
was  understood  to  mean  something  else.  It  was  doubtless  in- 
tended as  a  contention,  that  upon  .the  facts  stated  there  was  a 
legal  cause  of  action  which  should  be  tried  before  a  jury.  The 
ruling  held  the  contrary  and  the  defendants  excepted.  This 
ruling  was  right  on  the  assumption  that  it  was  an  equitable  and 
not  a. legal  action  which  was  being  tried.  That  was  certainly 
the  fact.  No  common-law  judgment  was  rendered.  That,  as 
the  case  stood,  could  only  have  been  for  damages,  but  the  relief 
awarded  was  that  the  defendants  assign  the  certificate  to  the 
plaintiff.  Practically  the  defendants'  demand  and  the  ruling 
of  the  court  made  it  impossible  for  the  plaintiff  to  turn  his 
equitable  action  into  one  at  law  ;  left  him  deprived  of  an  alter- 
native ;  and  compelled  him  to  stand  or  fall  in  equity.  Thus 
far  there  was  nothing  of  which  defendant  could  complain. 
The  case  was  narrowed  to  an  equitable  cause  of  action  or  none, 
and  the  way  was  cleared  by  the  ruling  of  the  court  to  a  con- 
sideration of  that  question.  But  it  was  not  raised.  A  motion 
to  dismiss  the  complaint,  or  for  judgment  on  the  facts  as  proved, 
on  the  ground  that  no  equitable  cause  of  action  was  shown, 
would  have  reached  and  tested  all  that  remained  of  the  case. 
The  motion  which  was  made  went  upon  other  grounds.  It  did 
not  deny  or  challenge  the  equitable  jurisdiction.   No  exception 
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was  taken  to  the  finding  of  facts,  and  none  to  the  legal  eonclu- 
sion  that  upon  those  facts  the  plaintiflE  was  entitled  to  the 
equitable  relief  demanded  by  his  complaint,  and  the  question 
now  sought  to  be  argued  is  in  no  manner  presented  for  our 
review.  The  defendants  submitted  to  the  equitable  jurisdic- 
tion by  not  objecting  to  it.  The  trial  court  was  not  asked  to 
say  that  there  was  no  equitable  cause  of  action  by  reason  of  an 
adequate  remedy  at  law,  or  for  any  other  reason  which  would 
bar  the  jurisdiction  of  equity,  and  we  cannot  consider  such  ob- 
jection when  urged^  for  the  tii-st  time  on  appeal.  {Clarke  v. 
Sawyer,  2  N.  Y.  498 ;  Truscott  v.  King,  6  id.  147  ;  DeBus- 
sierre  v.  Uolladay,  56  How.  Pr.  210.) 

We  think  no  error  was  committed  in  the  disposition  of  the 
case  and  the  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Millee  and  Tracy,  JJ.,  absent. 

Judgment  affirmed. 
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Charles  W.  Handy,  Appellant,  v.  Skoob  K.    Draper,  Re- 
spondent. 

A  creditor  of  a  corporation  organized  under  the  General  ManufactoringAct 
(Chap.  40,  Laws  of  1848)  cannot  maintain  an  action  against  a  stockholder 
to  enforce  the  liability  to  creditors  imposed  by  said  act  (g  10),  until  he  has 
obtained  a  judgment  upon  his  claim  against  the  corporation,  and  an 
execution  has  been  issued  thereon  and  returned  unsatisfied. 

The  statute  of  limitations,  therefore,  does  not  begin  to  run  in  favor  of  a 
stocl^holder  until  after  the  return  of  execution  against  the  corporation. 

It  seems  that  under  said  act  the  conditions  of  enforcing  such  liability  are : 
First.  The  debt  must  be  one  payable  within  a  year  from  the  time  it  was 
contracted .  Second.  Suit  against  the  corporation  must  have  been  brought 
within  a  year  after  the  debt  became  due.  Third.  Execution  against  the 
company  must  have  been  returned  unsatisfied.  Fourth.  Suits  against 
persons  who  have  ceased  to  be  stockholders  must  be  brought  within 
two  years  thereafter. 

Defendant's  liability  in  such  an  action  is  limited  to  the  amount  of  his  stock 
with  interest  from  the  time  of  the  commencement  of  the  action. 

Accordingly  heid  that  the  allowance  of  interest  from  the  date  of  the  re- 
covery  of  judgment  against  the  corporation  was  error. 

Handy  v.  Draper  (23  Hun,  256),  reversed. 


(Argued  April  28;  1882 ;  decided  May  30, 1883.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  December  14, 
1880,  which  reversed  a  judgment  in  favor  of  plaintiflE,  entered 
upon  a  decision  of  the  court  on  trial  without  a  jury.  (Reported 
below,  23  Hun,  256.) 

This  action  was  brought  against  defendant  as  a  stockholder 
of  the  Manhattan  Sewing  Machine  Company,  a  corporation 
organized  under  the  General  Manufacturing  Act  (Chap.  40, 
Laws  of  1848),  to  enforce  the  liability  to  creditors  imposed  by 
said  act  (§  10),  where  the  whole  amount  ^of  capital  stock  has 
not  been  paid  in. 

The  defense  among  other  things  was  the  statute  of  limita- 
tions. An  action  had  been  brought  against  the  corporation, 
judgment  recovered  and  execution  returned  unsatisfied.  De- 
fendant was  a  stockholder  sit  the  time  of  the  commencement  of 
this  action.  It  was  begun  more  than  six  years  after  the  com- 
mencement of  the  action  against  the  corporation,  but  within 
six  years  of  the  date  of  the  return  of  execution  on  the  judg- 
ment therein. 

The  Special  Term  allowed  interest  on  the  amount  of  de- 
fendant's stock  from  the  date  of  the  judgment  against  the 
corporation. 

A.  LoriTig  Guahirhg  for  appellant.  The  amonnt  of  the  stock 
held  fixes  the  amount  of  the  debt  for  which  the  stockholder  is 
liable,  and  interest  is  to  be  added  to  tliis  debt  from  the  time 
the  stockholder  became  liable  to  pay  it,  or  became  the  debtor. 
{Cornmg  v.  McCvllough^  1  JS".  Y.  54-55 ;  Mo%%  v.  OaJdey^  4 
Hill,  265 ;  Burr  v.  Wilcox,  22  K  Y.  55  ;  SheUington  v.  How- 
landj  53  id.  371.)  A  stockholder  cannot  be  sued  under  section 
10  of  the  act  of  1848  (Chap.  40),  until  after  a  judgment  lias 
been  obtained  against  the  corporation,  and  an  execution  issued 
thereon  returned  unsatisfied.  {Lindsley  v.  Siminonda,  2  Abb.  [N". 
S.]  76;  Potter's  Dwarris  on  Statutes,  187;  Lambert  v.  The  People^ 
76  N.  Y.  220 ;  Jagg^  Go.  v.  Walker,  43  N.  Y.  Sup.  Ct.  275 ; 
Agate  v.  Edgar,  Gen.  Term  Ct.  of  C.  P. ;  Handy  v.  Draper, 
Opinion  of  Mr.  Justice  Cooke,  Sup.  Ct,  Spec.  Term,  2d  Jud. 
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Dept. ;  Merritt  v.  Eeirly  Gen.  Term  Ct.  of  C.  P.,  1881  ;  Rocky 
Mount.  Nat.  BanJcY.  Bliss ^  Opinion  by  Mr.  Justice  Van  Vorst, 
Sup.  Ct.,  Spec.  Term,  1st  Jud.  Dept. ;  AflRnned  by  Gen.  Term 
of  same  Court,  May,  1881 ;  Deem  v.  Mace^  19  Hun,  391 ; 
Shellington  v.  Rowland^  53  N.  Y.  371 ;  Johnson  v,  H.  R.  R. 
R.  Oo.j  49  id.  462 ;  Kincaid  v.  DwineUe^  59  id.  548 ;  Weeks 
V.  Suydam^  64  id.  1 75.) 

James  W.  Treadwell  for  respondent.  The  only  prerequisite 
to  the  right  of  action  against  a  continuing  stockholder  is  the 
commencement  of  suit  against  the  company.  {ShMington  v. 
Rowland^  67  Barb.  14.) 

Andrews,  Ch.  J.  We  think  that  by  the  true  construction 
of  section  24  of  the  Manufacturing  Corporations  Act  of  1848, 
it  is  a  condition  precedent  to  maintaining  an  action  against  a 
stockholder,  to  enforce  the  liability  to  creditors  imposed  by  the 
tenth  section,  that  the  creditor  should  have  obtained  judgment 
upon  his  claim  against  the  company,  and  that  an  execution 
should  have  been  issued  thereon  and  returned  unsatisfied.  The 
claim  that  the  last  clause  of  the  section  applies  only  to  actions 
against  persons  who  have  ceased  to  be  stockholders,  makes  the 
provision  in  the  first  part  of  the  section  which  exempts  an  ex- 
isting stockholder  from  liability,  unless  a  suit  "  for  the  collec- 
tion of  the  debt  shall  be  brought  against  such  company  within 
one  year  after  the  debt  shall  become  due,"  unnecessary  and 
useless.  No  reason  can  be  perceived  for  the  requirement  that 
a  suit  shall  be  first  brought  against  the  company  as  a  condition 
of  bringing  an  action  against  a  stockholder,  unless  it  was  also 
intended  that  the  remedy  against  the  company,  by  the  issuing 
and  return  of  an  execution,  should  be  first  exhausted.  There 
is  doubtless  some  obscurity  in  the  section  growing  out  of  the 
arrangement  of  its  several  parts.  The  legislature  intended  to 
make  a  distinction  in  favor  of  those  who  had  ceased  to  be 
stockholders  in  the  company,  by  making  a  short  statute  of 
limitations  applicable  to  persons  so  situated.  It  was  therefore 
provided  that  suits  against  persons  who  had  ceased  to  be  stock- 
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holders  mnst  be  brought  within  two  years  thereafter.  Tliis 
provision  was  interjected  into  the  body  of  the  section,  and  fol- 
lowing it  is  a  specification  of  a  condition  in  addition  to  those 
previously  mentioned,  ''  nor  until  an  execution  against  the 
compauy  shall  have  been  returned  unsatisfied  in  whole  or  in 
part,"  which  we  think  was  intended  to  apply  in  all  cases.  The 
section  plainly  treats  the  corporation  as  the  primary  debtor, 
and  the  liability  of  the  stockholder  as  ultimate  and  subsidiary. 
The  tenth  section  makes  stockholders,  under  special  circum- 
stances, liable  "  to  creditors  of  the  oornpcmy ''  for  **  debts  and 
contracts"  of  the  company.  The  twenty-fourth  section  de- 
fines the  conditions  of  enforcing  such  liability,  ^r«^,  that  the 
debt  must  be  one  payable  within  a  year  from  the  time  it  was 
contracted ;  second^  that  suit  against  the  company  must  have 
been  brought  within  a  year  after  the  debt  became  due  ;  ihirdj 
that  execution  against  the  company  must  have  been  returned 
unsatisfied ;  and,  fourth^  that  suits  against  persons  who  have 
ceased  to  be  stockholders  must  be  brought  within  two  years 
thereafter.  This  is  not  the  literal  language  of  the  section  or 
the  order  in  which  the  conditions'are  stated,  but  we  think  the 
arrangement  suggested  expresses  the  real  intention  of  the  legis- 
lature. Such  a  construction  gives  force  and  meaning  to  the 
entire  section  and  is  in  harmony  with  the  equitable  rule  that, 
before  resorting  to  a  surety,  the  creditor  should  exhaust' his 
legal  remedy  against  the  principal  when  it  will  not  impair  the 
obligation  of  the  creditor's  contract  or  substantially  impair  his 
remedy.  The  construction  here  given  to  the  section  was  ex- 
pressly recognized  by  this  court  in  Kincaid  v.  Dwi/neUe  (60 
N.  T.  648),  and  it  has  been  adjudged  by  other  courts  in  well- 
considered  cases.  {Lindsley  v.  SimondSy  2  Abb.  [N.  S.]  69 ; 
Agate  v.  Edgar^  N.  Y.  Com.  Pleas,  not  reported ;  Rochy 
Mountain  Bank  v.  Bliss^  Sup.  Ct.,  1st  Dept.,  not  reported ; 
Dean  v.  Ma/ie^  19  Hun,  891.)  We  think  the  Special  Term 
should  have  allowed  interest  only  from  the  time  of  the  com- 
mencement of  the  suit.  The  General  Term  should  have  cor- 
rected the  judgment  in  this  pp.rticular,  and  this  may  now  be 

done. 
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The  order  of  the  General  Term  should  be  reversed  and  the 
judgment  of  the  Special  Term  affirmed  with  the  proper  modi- 
fication as  to  interest,  without  costs  in  the  General  Term  or  in 
this  court. 

All  concur,  except  Traoy,  J.,  absent. 

Judgment  accordingly. 
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Thb  Rooky  Mountain  National  Bank  of   Obniral  Ctty, 
Appellant,  v.  George  Bliss,  Bespondent. 

Under  tlie  provision  of  the  G^enaral  Mannfactaring  Act  (§  24,  chap.  40, 
Laws  of  1848),  requiring  as  a  condition  precedent  to  the  bringing  of  an 
action  against  a  stockholder  of  a  corporation  organized  nnder  that  act, 
to  enforce  his  liability  to  a  creditor  of  the  corporation,  imposed  by  the 
act  (§  10),  that  Judgment  shall  be  recovered  against  the  corporation,  and 
execution  issued  And  returned  unsatisfied,  a  proceeding  in  nm  affecting 
only  property  of  the  corporation  attached,  and  execution  against  that 
property  is  not  a  compliance  with  the  condition. 

The  recovery  of  a  judgment  and  issuing  of  execution  in  another  {State  is 
not  a  compliance  with  said  condition;  it  requires  a  judgment  in  and 
execution  issued  out  of  a  court  of  this  State. 

(Argued  May  1, 1882  ;  decided  May  80,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  May  27,  1881,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  an  order  diflmififiing  plaintifiPs  com- 
plaint on  trial. 

This  action  was  brought  by  plaintiff,  a  creditor  of  the  Ophir 
Gold  Mining  Company,  a  corporation  organized  under  the 
General  Manufacturing  Act  (Chap.  40,  Laws  of  1848),  to  en- 
force the  liability  imposed  by  said  act  (§  10),  when  the  whole 
amount  of  capital  stock  has  not  been  paid  in. 

Plaintiff  proved  a  judgment  in  its  favor,  rendered  in  the 
District  Court  of  Colorado,  in  proceedings  there  commenced  by 
attachment  of  the  property  of  the  company  ajs  a  non-resident 
corporation ;  the  issuing  of  execution,  sale  of  the  attached  prop- 
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erty  for  an  amount  insufficient  to  pay  the  judgment,  and  re- 
turn of  the  execution  unsatisfied  ad  to  the  balance. 


Joshua  M.  Van  Cott  for  appellant.  Plaintiff,  having  proved 
that  a  certificate  had  never  been  filed,  that  the  capital  stock  had 
been  paid  in,  established  defendant's  liability  for  the  debts  in 
question.  (Laws  of  1848,  chap.  4(),  §§  1011-24 ;  Aspinwall  v. 
Sacohi,  57  N.  Y.  836;  CTuiee  v.  Zordy  77  id.  7.)  The  court 
in  Colorado  acquired  jurisdiction  against  the  corporation, 
to  render  a  personal  judgment,  by  the  due  personal  service  of 
its  process  upon  its  general  agent  and  superintendent  there, 
who  had  contracted  the  debt  in  the  course  of  its  mining  busi- 
ness there,  of  which  he  was  in  chief  charge.  {SiU  v.  Spencer ^ 
61  N.  Y.  274 ;  Lafayette  Ins.  Go,  v.  French^  18  How.  [U.  S.] 
404,  407-408 ;  QMs  v.  Querns  Ins.  Co.,  63  N.  Y.  114 ;  Ea* 
ler  V.  Bwlmgton  <&  M.  R.  Co.,  70  id.  224 ;  Prouty  v.  M.  S. 
R.  Co.,  4  T.  &  0.  230  ;  Bamet  v.  C  cfeZ.  R.  R.  Co.,  4  Hun, 
114 ;  Hay  den  v.  AndrosGoggm  MiU,  1  Fed.  Rep.  93,  6 ;  Wilson 
Poshing  Co.  v.  Hunter,  7  Reporter,  455;  Rail/road  Co.  v. 
Harris,  12  Wall.  65 ;  Ex  pa/rte  SohoUenberger,  96  U.  S.  368 ; 
Mock  V.  Virginia  Ins.  Co.,  10  Fed.  Rep.  696.)  Its  judg- 
ment is  entitled  to  full  faith  and  credit  in  the  courts  of  New 
York,  under  the  Constitution  and  laws  of  the  United 
States.  (Wharton  on  Confl.  of  Laws,  §§  804,  810;  Free- 
man on  Judgments,  §  221.)  The  requirement  of  the  twenty- 
fourth  section  of  the  act  of  1848  was  satisfied^  as  to  the 
remedy  against  a  continuing  stockholder,  without  the  return 
of  an  execution  on  the  Colorado  judgment  in  whole  or  in 
part  unsatisfied.  {ShelZvngUm  v.  Howkmd,  67  Barb.  18 ; 
53  N.  Y.  371 ;  Handy  v.  Draper,  28  Hun,  266.)  The 
special  award  of  execution  against  the  attached  property 
did  not  make  the  judgment  less  than  a  general  personal 
judgment  for  the  debt.  {Suydami  v.  Ba/rber,  18  N.  Y. 
47 ;  DaHi/ngton  v.  The  Mayor,  31  id.  192 ;  Poitterson  v. 
Perry,  5  Bosw.  628 ;  Lynch  v.  Crary,  52  N.  Y.  184;  Maker 
V.  Ca/rman,  38  id.  25 ;  Pope  v.  Cole,  65  id.  124 ;  Produce  Bk. 
V.  Morton,  67  id.  199 ;  SkeUington  v.  Howland,  63  id.  371  j 
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Kincaid  v.  DwineUe,  59  id.  548.)  The  act  of  1848  does  not 
restrict  the  remedies  of  creditors  against  corporations  and  stock- 
holders to  the  courts  of  this  State.  (Constitution,  art.  8,  §§  1, 
2,  3 ;  Chase  v.  lord,  77  K  Y.  24 ;  52  id.  207;  63  id.  425 ; 
Bdbinson  v.  National  Bh.  of  New  Beme^  81  id.  389 ;  Mer- 
rich  V.  Van  Sant^oord^  34  id.  208,  212,  220;  Christia/n, 
Union  v.  Soinet^  9  Reporter,  607;  Wilson  Packing  Co.  v. 
Hunter  J  7  id.  455 ;  Hayd&n  v.  Androscoggin  MiUs^  1  Fed.  Rep. 
93,  6 ;  Moch  v.  Virginia  F,  Ins.  Co.^  10  id.  696 ;  Bail/rood 
Co.  V.  Earris^  12  Wall.  65  ;  Ik  parte  SchoUenherger^  96  U.  S. 
368 ;  Brownell  v.  T.  <&  B.  B.  Co.,  10  Reporter,  621 ;  Denr 
nick  V.  B.  B.  Co.,  103  U.  S.  11 ;  Leonard  v.  Columbia  St. 
NoA).  Co.,  11  Reporter,  505.)  There  is  nothing  in  the  act  of 
1848  which  requires  the  stockholder  to  be  sued  in  this  State. 
Under  the  general  law  a  debtor  stockholder  may  be  sued 
wherever  he  can  be  found.  {I/mry  v.  Inmrni^  46  N.  Y.  125 ; 
Coming  v.  McCvUough,  1  Comst.  47 ;  Hawthorne  v.  Calef,  2 
Wall.  10 ;  Eo  paHe  Van  Biper,  20  Wend.  16 ;  Griffith  v. 
Mangam,  73  N.  Y.  611 ;  Merrick  v.  Vam,  Santvoord,  34  id. 
218;  Cuykendale  v.  MUes,  10  Fed.  Rep.  342;  Flash  v. 
Comm.y  16  Fla.  428.) 

Edmund  Bandolph  Bdbinson  for  respondent.  To  render  a 
stockholder  liable  for  a  debt  of  a  corporation  there  must  have 
been  a  failure  to  file  a  certificate  as  required,  the  Bringing  of  a 
suit  within  a  year  from  the  time  thb  debt  became  due,  recovery 
of  judgment  and  issue  of  execution  thereon,  and  return  thereof 
unsatisfied  in  whole  or  in  part.  (Potter  on  Corporations,  913, 
925,  927;  Halsey  v.  McLean,  12  Allen  [Mass.],  438; 
Lindsley  v.  Simonds,  2  Abb.  Pr.  [N.  S.]  69 ;  Kincaid  v. 
Dwinelle,  59  N.  Y.  613 ;  Strong  v.  Wheaton,  38  Barb.  618 ; 
I>ean  v.  Mace,  19  Hun,  391 ;  Merritt  v.  Bead^  and  Agate  v. 
Edgar,  unreported  decisions  of  the  General  Term  of  the  Court  of 
Common  Pleas.)  The  provisions  of  the  statute  in  question,  im- 
posing, as  they  do,  personal  liabilities  upon  the  members  of  a 
business  corporation,  are  penal  in  their  character,  should  be 
construed  strictly,  and  not  extended  by  limitations.  {Bk.  of  Att- 
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ffusta  y.  Earl^  13  Peters,  587 ;  HaUey  v.  McLmiy  12  Allen 
[Mass.],  438 ;  Oray  v.  Cojffmy  9  Oush.  192 ;  Dane  v.  Manu- 
fad/urmg  Co.^  14  Gray,  489 ;  Shaw  v.  Bcylan^  16  Ind.  384 ; 
CiMe  V.  MoCane^  26  Mo.  371 ;  B<mh  v.  Hendrichsonj  6  Re- 
porter 212 ;  Esmond  v.  BuUard^  16  Hun,  65 ;  Losee  v.  Bvl- 
lard,  7^.  Y.  Weekly  Dig.  515;  Garrison  y.  Howe,  17  N. 
T.  464 ;  Birmingham  Bk.  v.   Mosaer^  21   Supr.  Ct.  605 ; 
Boynton  v.  Hatch,  47  N.  Y.  225 ;  Schenchy,  Andrews,  57  id. 
133,  143;    Boynton  v.   Andrews,   63  id.   93;    Jogger    Co. 
T.   Walker,  43  Supr.   Ct.   275.)    A  judgment,  without  the 
debtor's  appearance,   is  of  no  force  against  other  property, 
or  for  other  purposes.     In  other  words,  it  is  not  a  personal 
judgment,  but  is  only  good  and   valid   for   the  purpose  of 
Bubjecting   to    sale    any    estate    of    the    debtor    seized    by 
attachment  within  the  jurisdiction.    {Woodruff^  v.  Taylor, 
20  Vt.  65 ;  Megee  v.  Beime,  3  Wright  [Penn.],  60;  EHburn  v. 
Woodworth,  5  Johns.  37 ;  Pawling  v.  Wilson,  13  id.  192 ; 
Ddbson  v.  Haarce,  12  N.  Y.  164;  Band  v.  Shipman,  6  Barb. 
621 ;  Brewster  v.  The  Michigan  Central  B.  B.  Co.,  5  How. 
Pr.  187 ;  Sta/rbuck  v.  Murray,  5  Wend.  148.)  The  judgment 
in  Colorado  was  one  in  rem,  and  imposed  no  personal  liability. 
{Htdbert  v.  Bhpe  Ins.  Cb.,  4How.  Pr.  275 ;  Brewster  v.  Mich. 
JR.  R.  Co.,  5  id.  183 ;  Merrick  y.  Van  Santvoord,  34  N.  Y. 
208 ;  EoweU  v.  C.  &  N.  W.  R.  R.  Co.,  51  Barb.  378.)  Even 
if  the  judgment  could  be  treated  as  a  general  judgment,  it  is 
not  a  performance  of  the  condition  precedent  required  by  the 
statute,  as  it  was  not  recovered  in  any  court  of  the  State  of 
New  York.    {Dean,y.  Mace,  19  Hun,  391;  Daily  Register, 
March  11, 1881 ;  2  R.  S.  463,  §  36  [Edm.  ed.  483]  ;  id.  173, 
§  38,  p.  180  ;  Child  v.  Brace,  4  Paige,  310 ;  Merchants'  Bk. 
y.  Griffith,  10  id.  519;  Crippen  v.  Hudson,  13  N.  Y.  161; 
Coe  V.  WhiSbeck,  11  Paige,  42 ;  Dix  v.  Briggs,  9  id.  595 ; 
Tarbdl  v.  Origgs,  3  id.  207 ;  Dan)is  v.  Bruns,  23  Hun,  648 ; 
Corey  v.  Comelivs,  1  Barb.  Ch.  571,  579 ;  ITuymas  v.  Mer- 
chant^ Bk.,  9  Paige,  215.)    The  so-called  execution  was  in- 
sufficient because  it  was  by  its  express  terras  a  special  execution 
issued  only  against  a  part  of  the  property  of  the  Ophir  Gold 
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Mining  Company,  and  was  not  even  exhausted  as  to  the  part 
against  which  it  was  issued.  {Dix  v.  Brigga^  9  Paige,  595 ; 
ChUd  V.  Braoe,  4  id.  310 ;  Merohmt^  Bk,  v.  Griffith,  10  id- 
519  ;  Orijppen  v.  Hudson,  13  N.  Y.  161.) 

Bapallo,  J.  The  twenty-fourth  section  of  the  General  Man- 
ufacturing Law  of  184:8  (Chap.  40)  has  been  construed  in  the 
case  of  Hcmdy  v.  Dra/per*  decided  at  the  present  term, 
and  it  is  there  held  that  the  return  of  an  execution  un- 
satisfied against  the  corporation  is  a  condition  precedent  to  the 
right  of  a  creditor  to  bring  an  action  against  a  stockholder,  and 
that  this  condition  applies  to  the  case  of  a  continuing  stock- 
holder as  well  as  to  that  of  one  who  has  ceased  to  be  such. 

The  proceeding  against  the  company  in  Colorado  was  not  a 
compliance  with  this  condition.  It  was  a  proceeding  vn  remy 
which  affected  only  the  property  there  attached,  and  the  execu- 
tion issued  was  only  against  that  specific  property.  {Dix  v. 
Briggs,  9  Paige,  595 ;  Orippen  v.  Hudson,  134  N.  Y.  161 ; 
Thomas  v.  MerchcmUf  B<mk,  9  Paige,  216.)  Bi^t,  in  addition 
to  that  objection,  we  think  that  the  statute  requires  the  recov- 
ery of  a  judgment  and  the  issue  of  an  execution  in  this  State. 
In  requiring  the  creditor  to  exhaust  his  legal  remedies  against 
the  corporation,  before  resorting  to  the  personal  liability  of  the 
stockholders,  the  statute  could  not  have  contemplated  that  the 
recovery  of  a  judgment  and  issue  of  an  execution  against  the 
company  in  any  State  of  the  Union  should  be  a  compliance 
with  the  condition.  The  legal  remedies  afforded  by  tlie  courts 
of  this  State,  where  the  corporation  was  created  and  is  domi- 
ciled, are  those  which  the  legislature  must  be  deemed  to  have 
intended.  Such  is  the  construction  given  to  a  similar  provis- 
ion in  respect  to  creditors'  bills,  and  although  the  cases  are  not 
precisely  the  -same,  we  think  that  they  strongly  confirm  the 
view  that  when  a  statute  of  this  State  requires,  as  a  condition 
precedent  to  further  proceedings  in  its  courts,  that  an  execution 
against  the  property  shall  first  liave  been  issued,  it  means  that 
such  execution  shall  have  been  issued  out  of  a  court  of  this 

♦  Anit^  p.  334. 
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State  of  general  jurisdiction.      {Tarhell  v.  OriggSj  3  Paige, 
207 ;  Dix  v.  Briggsy  supra  /  Grlppen  v.  Hvdaon^  supra.) 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Obrin  a.  Bills  et  al.,  Appellants,    v.  Thv  National  Pabk 

Bank  of  New  York,  Kespondent. 

Under  the  Code  of  Procedure  (§§  232-6),  a  debt  evidenced  bj  a  negotiable 
security,  owned  bj  and  in  the  hands  of  an  attachment  debtor,  could  be 
attached  bj  serving  the  attachment  upon  the  maker  of  the  seenritj. 

While  the  attachment  might  be  defeated  by  a  subsequent  transfer  of  the 
security  to  a  hanafide  holder  for  value,  payment  thereof  by  the  maker 
to  one,  who  to  his  knowledge  did  not  hold  it  for  value  or  in  good  faith, 
bat  simply  for  the  benefit  of  the  attachment  debtor, was  no  defense  to  an 
action  to  enforce  the  Hen  of  the  attachment. 

Prior  and  up  to  April  27,1875,  the  N.  O.,  St.  L.  &  C.  R.  R.  Co.  had  a  deposit 
account  with  defendant ;  the  deposits  being  made  by  R.,it8  assistant  treas- 
urer, and  its  principal  officer  in  New  York,  of  whose  official  position  de- 
fendant was  fully  informed;  on  that  day  said  company  having  a  balance  to 
its  credit  drew  its  check  for  the  amount,  which  was  certified  by  defendant 
diaigedto  the  company  and  delivered  to  R.  On  April  80, 1875,  an  attach- 
ment  against  said  company  was  served  upon  defendant  by  delivery  of  a 
oopy  with  proper  notice.  The  check  at  that  time  was  still  in  di6  posses- 
sion of  R.,  and  was  owned  by  the  company.  On  the  same  day,  shortly 
after  the  service  of  the  attachment,  and  after  R.  had  been  informed 
thereof,  he  opened  an  account  in  hip  individual  n&me,  depositing  to  the 
credit  thereof  the  said  check  and  other  negotiable  secnrities  drawn  to  his 
order  sa  assistant  treasurer,  and  belonging  to  said  company.  R.  had  no 
individual  account  prior  to  that  date,  and  defendant  had  reason  to  and  did 
believe  that  the  securities  were  the  property  of  the  company,  and  that 
the  depoiit  was  intended  to  pay  its  debts;  to  which  purpose  it  was  after- 
ward applied,  being  drawn  out  on  the  individual  checks  oi  R.  In  an 
action  brought  after  the  going  into  effect  of,  and  pursuant  to  the  provisions 
of  the  Code  of  Civil  Procedure  (g§  677,  678),  to  recover  t^e  attached  debt 
hdd,  tliat  the  plaintiffs  were  entitled  to  recover ;  that  the  certification 
of  the  check  did  not  absolutely  pay  and  discharge  the  deposit  account, 
but  the  debt  evidenced  by  It  was  liable  to  attachment ;  that  the  deposit 
of  it  by  R.  in  his  own  name  did  not  vest  title  in  him,  and  as  the  debt  re- 
mained the  property  of  the  company,  it  was  properly  attached,  and  the 
checks  having  subsequently  come  to  the  hands  of  defendant,  it  was  liable. 
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Aa  to  whether  the  law  in  reference  to  attaching  debte  evidenced  by  negoti- 
able  securities  has  been  changed  bj  the  Code  of  Civil  Procedure  (g§  648, 
649),  qitare. 

Bills  V.  Nal,  Park  Bk.  (15  J.  &  S.  802),  reversed. 

(Argued  March  21, 1882  ;  decided  June  6»  1882.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Superior 
Court  of  the  city  of  New  Tork,  entered  upon  an  order  made 
April  7, 1881,  which  affirmed  a  judgment  in  favor  of  defendant, 
entered  upon  an  order  dismissing  the  complaint  on  trial.  (Re- 
ported below,  15  J.  &  8.  802.) 

This  action  was  brought  to  recover  the  amount  of  an  alleged 
indebtedness  of  defendant  on  a  deposit  account  of  the  New  Or- 
leans, St.  Louis  and  Chicago  Baih'oad  Company,  which  plaint- 
iff claimed  had  been  attached  under  a  warrant  of  attachment 
issued  in  an  action  brought  by  plaintiff  Bills  against  said  rail- 
road company. 

The  materitd  facts  are  stated  in  the  opinion. 


George  S.  Adams  for  appellants.  The  relation  between  the 
raiboad  company  and  the  bank,  so  far  as  the  deposit  account 
was  concerned,  was  that  of  debtor  and  creditor.  {Thompson 
V.  Bank,  13  J.  &  S.  17 ;  JEspy  v.  Bank,  18  Wall.  620 ;  Ma- 
rine Nab.  Bk.  V.  City  Bk,,  69  N.  T.  72 ;  Thompson  v.  Bank, 
82  id.  1 ;  BrovmeU  v.  Candy,  3  Duer,  9.)  The  railroad  com- 
pany could  have  sued  the  bank  for  its  deposit.  {Thurher  v. 
BUmck,  60  N.  Y.  86.)  The  certification  created  a  relation 
like  that  arising  from  the  acceptance  of  a  bill  of  exchange. 
{Espy  V.  Bk,  of  Oinoinnati,  18  Wall.  604 ;  Noel  v.  Murray, 
13  N.  T.  168 ;  Byles  on  Bills,  381-82 ;  BUkely  v.  Jacobson, 
9  Bosw.  140 ;  Elwood  v.  Diffmdorf,  6  Barb.  400 ;  Porter  v. 
TalooU,  1  Cow.  359 ;  Sheey  v.  MandeviUe,  6  Cranch,  253 ; 
BatOe  V.  Coit,  19  Barb.  68 ;  Thompson  v.  Bank,  82  N.  T. 
1,  8.)  The  act  of  the  defendant  in  certifying  this  check  was 
unlawful,  and  under  the  circumstances  of  this  case,  of  no  ef- 
fect, and  void.  {Merchants*  Bk.  v.  State  Bk.,  10  Wall.  604 ; 
Cooke  V.  Bank,  62  N.  Y.  96 ;  Broughton  v.  Salford  Works, 
3  B.  &  A.  1 ;  Leavitt  v.  Palmier,  3  N.  Y.  19.)  An  attaching 
creditor  can  acquire  through  his  attachment  no  higher  or  bet- 
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ter  rights  to  the  property  or  assets  attached  than  the  defendant 
had  when  the  attachment  took  place,  unless  there  be  fraud  or 
collusion.  (Drake  on  Attachments,  §§  228,  525,  601,  616 ; 
Carnp  v.  Clark,  4  Vt.  387 ;  1  Dana,  580 ;  24  Vt.  363 ;  22 
Iowa,  565 ;  6  N.  H.  572 ;  3  Conn.  27 ;  Wood  v.  BodweU,  12 
Pick.  268 ;  Briggs  v.  Block,  18  Mo.  281 ;  Broum  v.  Foater, 
4  Oush.  214.)  The  defendant  must  show,  in  the  face  of  the 
presumptions  attaching  to  the  transaction,  an  indorsement  for 
delivery,  and  a  delivery.  {Ouahrrum  v.  Haynes,  30  Pick.  132; 
Mayor  v.  Chattahoochee  Bk.,  51  Ga.  325 ;  Freund  v.  im- 
porteT8y  etc.,  Bk.,  12  Hun,  540 ;  Taacks  v.  Schmidt,  18  Abb. 
307.)  The  $15,000  draft  and  the  Wilmington  draft  of 
$33,000  were  subject  to  the  attachment.  (McDaniel  v. 
Hughes,  3  East,  874 ;  1  Com.  Dig.,  Attachment  C,  541 ;  Laws 
of  1842,  chap.  197,  §  2 ;  Laws  of  1848,  chap.  53  [3  Edmunds' 
R.  S.  681],  §2.)  The  levy  was  complete  and  sufficient. 
OP  Brim  v.  Mech,  <&  T.  Ins.  Co.,  56  N.  T.  55,  56 ;  Wehle 
V.  Conner,  69  id.  552.) 

Francis  C.  Barlow  for  respondent.  An  attachment  only 
binds  money  or  property  in  the  hands  of  a  third  person  at  the 
time  of  its  levy.  (Old  Code,  §§  227-231,  235 ;  O'Brien  v. 
I71S.  Co.,  56  N.  Y.  52.)  Unless  the  statute  expressly  so  pro- 
vides, no  effects  of  the  defendant  coming  into  the  garnishee's 
hands,  or  indebtedness  accruing  from  the  garnishee  to  the  de- 
fendant, after  the  garnishment  are  bound  thereby.  (Drake  on 
Attachments  [5th  ed.],  §§  451  a,  451  d.)  The  certificate  pro- 
vided for  by  section  236  of  the  old  Code  is  not  in  the  nature 
of  a  plea,  nor  is  any  judgment  entered  against  the  garnishee. 
(Old  Code,  §  236 ;  a  Brim  v.  Ins.  Co.,  56  N.  Y.  60.)  Attach- 
ments touch  only  legal  titles,  and  the  bank  had  no  right  to 
hold  equitable  interests  under  this  process.  (Thurber  v. 
Blanck,  50  N.  Y.  80 ;  Castle  v.  Zevds,  78  id.  137 ;  Greenleaf 
V.  Murrvford^  35  How.  148.)  A  bank  cannot  inquire  into,  or 
dispute  the  title  of  a  depositor.  {Sims  v.  Bond,  5  Bam.  & 
Ad.  389  ;  Lassell  v.  Cooper,  5  C.  B.  525, 531,  532.)  Innocence 
and  right  are  always  to  be  presumed,  especially  as  to  negoti- 
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able  paper.  {Ciiy  of  Lexington  v.  BuUePy  14  Wall.  296; 
BisseU  V,  R.  B.  Co.,  22  N.  Y.  290 ;  Ba/mes  v.  Ontario  BL, 
19  id.  164,)  The  possibility  that  Bodney  might  have  held  the 
equitable  title,  as  he  certainly  did  thelegal,isenotigfa  to  protect 
the  bank.  {Magee  v.  Badger,  34  N.  Y.  347,  249.)  It  is  to 
be  presumed  that  the  bank  charged  the  amount  of  the  certified 
cheek  against  the  drawer's  account.  {Firet  Ne;t,  Bk,  v.  Leach, 
62  N.  Y.  352 ;  Drake,  uU  supra,  %  585,  p.  498.)  A  check  drawn 
to  the  drawer's  own  order  may  be  negotiated  to  a  third  person, 
and  the  presumption  is  that  it  was  procured  to  be  certified  for 
that  purpose.  (Drake  on  Attachments  [6th  ed.],  §  685,  p.  498.) 
The  plaintiff  in  a  suit  can  only  recover  on  his  right  and  title 
as  they  existed  at  the  beginning  of  the  action.  {Midler  t. 
Boris,  37  Supr.  Ct.  888.)  Where  the  interest  of  the  attach- 
ment defendant  is  contingent,  it  is  not  liable  to  attachment. 
{Bates  V.  B.  R.  Co.,  4  Abb.  72,  73,  82.)  The  rulings  rejecting 
the  check  book  were  correct.  {Huff  v.  Bennett,  6  N.  Y.  337, 
339 ;  RtcsseU  v.  R.  R.  Co.,  17  id.  134,  140 ;  Juniata  Bk.  v. 
Brown,  5  Serg.  &  B.  231 ;  Smiths.  Lowe,  12  id.  87 ;  Sackett 
T.  Spencer,  29  Barb.  180 ;  Halsey  v.  Sinsebaugh,  15  N.  Y.  485, 
487,  488 ;  RusseU  v.  R.  R.  Co.,  17  id.  134,  140.)  Because 
incompetent  testimony  is  admitted,  it  is  not  to  goveru  daring 
the  progress  of  the  trial.  {Bamilton  v.  R.  R.  Co.,  51  N.  Y. 
100,  106,  107 ;  Bean  v.  JPtna  Ins.  Co.,  2  Hun,  368.)  The 
burden  of  proof  being  on  the  plaintiff,  he  must  show  clearly 
that  every  deposit  actually  reached  the  bank,  and  that  he  made 
them.  ( White  v.  Jf^eUis,  31  N.  Y.  405  ;  Mis  v.  Railway  (go., 
L.  B.,  9  C.  P.  657 ;  Priest  v.  Niohols,  116  Mass.  401.)  If  all 
the  evidence  as  to  some  of  the  deposits  being  made  by  other 
persons  was  left  out,  Rodney's  testimony  would  not  come 
within  the  rule  as  to  memoranda.  (Stephens'  Digest  of  the 
Law  of  Evidence  [2d  ed.,  London,  1876],  34 ;  Brains  ▼.  Preeoe, 
11  M.  &  W.  773 ;  Leuyis  v.  Kram&r,  3  Md.  265,  287  ;  Bar- 
wood  V.  MuJry,  8  Gray,  260 ;  Price  v.  Torrington,  1  Salk.  285.) 

Eabl,  J.    The  following  among  other  facts  were  found  by 
the  referee:  For  more  than  six  months  prior  to  April  30, 
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1875,  the  New  Orleans,  St.  Louis  and  Chicago  Railroad  Com- 
pany had  had  a  deposit  account  with  the  defendant,  the 
National  Park  Bank.  During  all  that  time  John  M.  C.  Bodney 
was  the  assistant  treasurer  of  the  railroad  company,  in  the  city 
of  New  York.  As  such  he  was  the  principal  officer  of  the  com- 
pany in  that  city,  and  either  personally  or  through  his  assist- 
ants made  all  the  company's  deposits  in  the  bank  which  were 
made  therein,  and  together  with  the  president  of  the  company 
he  signed  all  the  checks  or  drafts  that  were  drawn  by  it  against 
such  deposits.  The  bank  during  all  the  time  was  fully  in- 
formed of  the  official  position  of  Bodney,  and  prior  to  April 
80,  1875,  it  had  never  had  any  dealings  with  him  as  a  depositor 
otherwise  than  in  his  official  and  representative  character.  On 
the  27th  day  of  April,  the  bank  was  indebted  to  the  railroad 
company  on  its  deposit  account  in  the  sum  of  $6,485.33.  On 
that  day  the  company  drew  its  check  upon  the  bank  payable  to 
the  order  of  Eodney,  as  assistant  treasurer,  for  $6,600,  which 
dieck  the  bank  then  and  there  certified  in  writing  to  be  good 
and  then  charged  the  same  to  the  company  and  delivered 
it,  tiius  certified,  to  Eodney.  On  the  80th  day  of  April, 
Bills,  one  of  the  plaintiffs,  commenced  an  action  in  the 
Superior  Court  of  the  oity  of  New  York,  against  the  railroad 
company,  to  recover  the  sum  of  upwards  of  $21,000.  On  the 
same  day  a  warrant  of  attachment  was  issued  in  that  action, 
directed  to  Connor,  the  other  of  the  plaintiffs,  who  was  then 
sheriff  of  the  city  and  county  of  New  York,  directing  him  to 
attach  and  safely  keep  all  the  property  of  the  railroad  company 
within  the  city  and  county  of  New  York ;  and  on  that  day 
about  half  after  two  o'clock,  p.  m.,  he  duly  served  the  at- 
tachment upon  the  defendant  by  delivering  a  copy  thereof, 
together  witli  a  proper  notice,  to  its  president,  in  which  notice 
it  was  stated  that  he  had  attached  all  the  property,  debts, 
credits  and  effects  then  in  the  possession,  or  under  the  control 
of  the  bank,  and  that  ho  required  it  to  deliver  all  notes, 
books,  vouchers,  papers,  debts,  credits,  effects,  etc.,  into  his  cus- 
tody without  delay.  The  railroad  company  continued  to  own 
the  certifi^  check  and  Eodney  continued  to  be  possessed  of  it 
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as  such  asfiistant  treasurer  until  after  tEe  attachment  was  served 
on  the  defendant  as  stated.  On  the  same  day  about  the  close 
of  banking  hoars,  and  shortly  after  the  attachment  had  been 
served  on  the  bank,  and  after  Kodney  had  been  informed  by 
the  bank  that  the  attachment  had  been  served,  he  individaally 
and  in  his  own  behalf  opened  an  account  with  the  bank  and  then 
and  there  deposited  to  his  individual  credit  therein,  and  as  being 
his  property,  the  certified  check  and  other  negotiable  securities 
drawn  to  his  order  as  such  assistant  treasurer  and  being  the 
property  of  the  railroad  company,  amounting  in  the  aggregate 
to  upwai'ds  of  $55,000.  Among  the  securities  so  deposited  by 
Bodney  was  one  draft  or  check  for  $33,000,  and  another  draft 
or  check  for  $15,000,  whifli  had  been  forwarded  to  him  by  the 
railroad  company  for  the  special  purpose  of  paying  coupons  owing 
by  it  falling  due  the  next  day,  and  the  proceeds  of  the  checks 
were  applied  by  Rodney  to  that  purpose.  At  the  time  the  de- 
posit was  made  by  Kodney  to  his  individual  credit,  the  bank  had 
good  reason  to  believe,  and  did  believe,  that  the  securities  so 
deposited  by  him  were  the  property  of  the  railroad  company, 
and  that  he  intended  to  apply  the  credit  which  he  obtained  by 
the  making  of  the  deposit  to  pay  lawful  and  just  debts  owing 
by  the  company,  and  he  did  so  apply  the  same,  and  soon  after 
making  the  deposit  drew  the  amount  thereof  from  the  bank 
upon  his  individual  checks  upon  the  bank  which  were  paid  by 
it.  Subsequently  judgment  was  recovered  against  the  railroad 
company  in  the  action  commenced  by  Bills  against  it,  and 
thereafter  upon  his  application  the  court  gi-anted  leave  to  bring 
this  action  against  the  defendant  pursuant  to  the  provisions  of 
sections  677  and  678  of  the  Code  of  Civil  Procedure. 

The  question  now  to  be  determined  is,  whether  upon  the 
facts  so  found  by  the  referee,  the  debt  due  from  the  defend- 
ant to  the  railroad  company  was  so  attached  as  to  enable  the 
plaintiffs  to  maintain  this  action  to  recover  the  same.  The 
Code  of  Procedure  which  was  in  force  at  the  time  the  attach- 
ment was  issued,  and  served,  in  sections  231,  232,  234,  235  and 
236,  authorized  the  seizure  of  all  the  property  of  the  attach- 
ment debtor  within  the  county  of  the  sheriff,  as  well  debts  and 
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credits  due  him  as  tangible  personal  property,  and  the  execu- 
tion of  the  attachment  upon  debts  and  credits  was  required  to 
be  made  by  leaving  a  certified  copy  of  the  warrant  of  attach- 
ment with  the  debtor,  with  a  notice  showing  the  property* 
levied  upon.  Here  there  is  no  question  that  the  attachment 
was  properly  served,  if  there  was  any  debt  due  from  the  de- 
fendant to  the  railroad  company  upon  which  the  sheriff  could 
levy.  The  bank  was  indebted  to  the  railroad  company  when 
it  certified  the  check.  That  certification  did  not  absolutely  pay 
and  discharge  the  deposit  accx)unt.  It  did  so  only  sicb  mado, 
in  the  same  way  that  a  debt  is  paid  by  the  promissory  note  of 
the  debtor.  Notwithstanding  the  certified  check,  the  railroad 
company  could  liave  returned  it  and  sued  upon  the  deposit 
account,  or  without  first  returning  it,  could  have  sued  upon  the 
account,  surrendering  the  certified  check  upon  the  trial,  first, 
however,  demanding  payment.  But  regarding,  as  we  should, 
the  certified  check  as  a  negotiable  security  issued  by  the  bank 
to  the  railroad  company  and  payable  to  any  bona  fide  holder 
thereof  who  should  present  the  same,  yet  the  debt  evidenced 
by  such  security  was  liable  to  be  attached  in  a  suit  against  the 
raQroad  company  as  its  property,  and  could  be  attached  by 
service  of  the  attachment  upon  the  bank  in  the  manner  in 
which  this  attachment  was  served.  It  is  generally  the  law  in 
this  country  under  statutes  like  those  which  existed  in. this 
State,  that  a  debt  evidenced  by  a  negotiable  security  can  be 
attached,  and  the  following  rules  may  be  deduced  from  ad- 
judged cases : 

While  the  negotiable  security  is  held  by  the  attachment 
debtor  it  may  be  attached  by  the  service  of  an  attachment  upon 
the  maker,  provided  the  negotiable  security  is  past  due. 

If  the  security  be  not  past  due  at  the  time  the  attachment  is 
served,  but  thereafter  remains  in  the  hands  of  the  attachment 
debtor  until  it  becomes  due,  then  the  attachment  is  effectual. 

Where  a  debt  evidenced  by  a  negotiable  security  is  thus  at- 
tached, the  attachment  is  effectual  against  every.body  except  a 
Ixyrui,  fide  taker  of  the  security  after  the  attachment.  The  care 
and  purpose  of  the  courts  in  such  cases  is  to  protect  the  maker 
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of  the  security  againgt  double  payment,  and  when  that  can  be 
accomplished  the  attachment  can  be  made  effective.  If  the 
security  is  not  due  then  there  must  be  proof,  that  it  was  in  the 
-  hands  of  the  attachment  debtor  when  the  attachment  was  served, 
and  in  the  absence  of  proof,  that  will  not  be  presumed ;  in 
other  words,  it  must  be  shown  that  it  was  in  such  a  condition 
as  to  be  liable  to  the  attachment.  (See  Drake  on  Attachments, 
§§  573-692,  where  very  many  authorities  are  cited  and 
commented  on.)  In  Miaa  v.  TiUUe  (3  Conn.  27),  Hosmbs,  Ch. 
J.,  said :  '^  There  exists  no  doubt  that  a  negotiable  note  before 
it  has  been  negotiated  may  be  attached  on  a  demand  against 
the  payee,  liable  to  be  defeated  by  the  transfer  of  the  note  at 
any  time  before  it  falls  due."  In  Iowa  and  California  it  jias 
been  decided  that  the  maker  of  a  negotiable  instrument  can  be 
charged  as  garnishee  of  the  payee  after  the  instrument  has  be- 
come due,  provided  it  is  shown  to  be  at  the  time  of  the  gar* 
nishment  in  the  defendant's  possession.  {CommtssionerSy  etc.y  v. 
^oxy  Morris,  48 ;  Wilson  v.  Albright^  2  G.  Greene,  125;  Oregcrg 
V.  HigginSy  10  Oal.  339.)  And  such  is  believed  to  be  the 
rule  in  most  of  the  States  where  it  is  not  modified  by  statute. 
Here  it  is  found  by  the  referee  that  the  certified  cheek,  at 
the  time  the  attachment  was  served,  belonged  to  the  attachment 
debtor,  and,  in  fact,  there  never  was  a  time  prior  to  the  pay- 
ment of  the  check  by  the  bank  when  it  did  not  belong  to  it. 
The  fact  that  Eodney  took  it  to  the  bank,  and  took  credit  for 
it  in  his  own  name,  did  not  vest  the  title  of  the  credit  in  him. 
He  took  credit  in  his  name,  upon  the  undisputed  evidence,  for 
the  benefit  of  the  company,  intending  to  use  the  money  thus 
standing  to  his  credit  for  the  benefit  of  the  company,  and  he 
in  fact  did  so  use  it ;  and  it  is  found  by  the  referee  that  the 
bank  had  good  reason  to  believe,  and  did  believe,  when  it  paid 
the  check  subsequently  to  the  attachment,  that  it  belonged  to 
the  railroad  company,  and  that  Rodney  intended  to  apply  the 
credit  which  he  obtained  for  the  benefit  of  the  company.  Thus 
the  debt  due  from  the  bank  to  the  railroad  company  was  at- 
tached while  it  was  due  to  the  company,  and  despite  the  at- 
tachment was  afterward  paid  by  the  bank,  in  fact,  to  the  rail- 
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road  company.  Upon  the  facts  found  it  cannot  be  well  claimed 
that  the  payment  was  made  in  good  faith.  It  would  be  a  re- 
proach to  the  administration  of  justice  if  such  mere  legerde- 
main, such  dexterous  manipulation  could  defeat  an  attachment 
regularly  served. 

It  has  generally  been  understood  to  be  the  law  in  this  State 
that  a  debt  evidenced  by  a  negotiable  security,  whether  due  or 
not,  so  long  as  it  is  in  the  handsof  the  attachment  debtor,  can  be 
attached  by  serving  the  attachment  upon  the  maker  of  the  secu- 
rity. The  attachment  may  be  defeated  by  a  subsequent  transfer 
of  the  security  to  a  honafide  taker,  for  value,  who  is  in  a  posi- 
tion to  enforce  it  against  the  maker.  But  before  the  debt  can  be 
enforced  against  the  maker  under  the  attachment,  the  sheriff 
must  obtain  possession  of  the  security  so  that  upon  the  trial  he 
can  surrender  it  to  the  maker,  or  he  must  show  that  it  has  al- 
ready got  into  the  hands  of  the  maker,  or  that  for  some  other 
reason  it  could  not  be  enforced  against  the  maker  by  any  other 
person.  Here  there  is  no  difficulty,  as  the  certified  check  is  in 
the  hands  of  the  defendant.  If  the  defendant  had  not  taken 
it  and  paid  it  by  giving  credit  to  the  treasurer  Rodney,  it  may 
be  that  the  sheriff,  by  proper  proceedings  taken,  could  have 
obtained  possession  of  it.  The  defendant  cannot  defend  itself 
now  by  showing  payment  of  the  check  to  one  who  to  its  knowl- 
edge did  not  hold  it  for  value,  or  in  good  faith,  and  who,  in 
fact,  held  it  for  the  railroad  company  and  for  no  other  pur- 
pose. If  the  bank  had  not  been  a  willing  party  to  defeat  this 
attachment  it  could  have  suffered  no  embarrassment.  If  it 
entertained  a  suspicion  or  belief  that  Rodney  had  no  title  or 
claim  to  the  check  or  the  debt  evidenced  thereby,  it  could  have 
refused  payment  to  him  and,  in  case  of  an  action  commenced 
therefor  by  either  party,  could  have  interpleaded  the  other 
party.  There  can  be  no  greater  embarrassment  to  the  makers 
of  negotiable  securities,  in  allowing  them  to  be  thus  attached, 
than  exists  in  all  cases  where  such  securities  are  lost  or  stolen, 
or  where  there  are  conflicting  claimants  to  them  or  disputes 
about  the  ownership  of  them.  The  makers  have  their  protec- 
tion, in  case  they  cannot  definitely  ascertain  to  whom  payment 
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can  safely  be  made,  by  interpleading  antagonistic  claimants. 
If  negotiable  securities  can  be  attached  only  by  service  of  the 
attachment  upon  the  attachment  debtor,  and  the  actual  seizure 
of  the  securities  while  he  holds  or  owns  them,  then  a  fraudu- 
lent debtor  may  easily  place  his  creditors  at  defiance  by  con- 
cealing himself  or  absenting  himself  from  the  State,  and 
although  his  debtors  remain  within  the  jurisdiction  of  the  court, 
the  debts  cannot  be  attached ;  or  he  may,  after  the  attachment 
has  been  served  upon  his  debtor,  make  a  fraudulent,  sham  or 
merely  formal  transfer  of  the  securities  and  thus  defeat  the 
attachment.  Such  has  not,  we  believe,  been  generally  under- 
stood to  be  the  law  in  this  State,  and  is  not  now  the  law, 
except  as  it  is  made  so  by  sections  648  and  649  of  the  Code  of 
Civil  Procedure,  the  effect  of  which  is  not  now  in  question  and 
need  not  now  be  determined. 

I  am,  therefore,  of  the  opinion  that  the  plaintiffs,  upon 
the  facts  appearing,  were  in  a  position  to  maintain  this  action, 
and  that  the  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

All  concur,  except  Tract,  J.,  absent. 

Judgment  reversed. 


"WiLLMiNA  B.  Neillet,  as  Administratrix,  etc.,  Bespondent,  v, 
John  H.  Neillet,  et  al.  as  Administrators,  etc..  Appellants. 

The  provision  of  the  Revised  Statutes,  prohibiting  an  executor  or  admlnia- 
trator  from  retaining  any  part  of  the  property  of  the  decedent,  '*  in  satis- 
faction  of  his  own  debt  or  claim  until  it  shall  have  been  proved  to  or  al- 
lowed bj  the  surrogate"  (3  R.  S.  88,  §  88),  gives  to  the  surrogate  juris- 
diction to  pass  upon  and  settle  claims  held  bj  the  executor  or  administrar 
tor  in  a  representative  capacity  against  the  estate,  as  well  as  one  held 
by  him  individually. 

Accordingly  held  that  a  surrogate,  on  settlement  of  the  accounts  of  an  ad- 
ministrator, had  jurisdiction  to  pass  upon  and  settle  a  claim  against  the 
estate  held  by  him  as  the  administrator  of  another  estate,  and  that  a 
decree  of  the  surrogate  disallowing  said  claim,  was  a  bar  to  an  action  to 
recover  tbe  same. 
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Also  that  the  fact  that  another  was  joined  as  administrator  of  one  estate 

while  he  was  sole  administrator  of  the  other  was  immaterial. 
JfeUtey  v.  IfeiOey  (23  Hun,  651),  reversed. 

(Submitted  May  4, 1883  ;  decided  June  6, 1882.) 

Appsal  from  judgment  of  the  General  Term  of  the  Su- 
preme Oourt,  in  the  first  judicial  department,  entered  upon  an 
order  made  March  8, 1881,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  •entered  upon  the  report  of  a  refei'ee.  (Reported 
below,  23  Hun,  651.) 

This  action  was  brought  by  plaintiff,  as  administratrix  of  the 
estate  of  Sarali  Byron,  deceased,  to  compel  defendants,  as  ad- 
ministrators of  the  estate  of  Alexander  Waldron,  deceased,  to 
account  for  and  pay  over  an  alleged  trust  ftmd  in  the  hands  of 
their  intestate  at  the  time  of  his  decease. 

The  defendants'  answer  set  up  the  statute  of  limitations,  and 
the  surrogate's  decree  on  settlement  of  their  accounts. 

The  referee  found  in  substance  that  on  or  about  the  4th  day 
of  November,  1882,  the  said  Sarah  Byron  placed  in  the  hands 
of  her  brother,  Alexander  Waldron,  in  trust,  the  balance 
of  a  legacy  bequeathed  to  her  by  her  father,  and  received  from 
him  the  following  paper : 

"  I  do  hereby  acknowledge  to  have  in  my  possession,  and 
hold  in  trust  for  my  sister  Sally,  the  wife  of  George  Byron, 
the  sum  of  $268,  being  the  balance  due  to  her  this  day  for  her 
proportion  of  $1,000  directed  to  be  paid  by  my  father  in  his 
last  will  and  testament  by  my  brothers  Jacob,  Tobias  and  my- 
self, to  his  daughters,  for  which  sum  I  promise  to  pay  my  sister 
legal  interest  as  long  as  the  same  remains  in  my  hands,  and 
from  time  to  time,  as  her  necessities  may  require,  advance  to 
her  a  proportion  of  the  principal  moneys,  it  having  been  agreed 
between  me  and  her  husband,  the  said  George  Byron,  that  the 
said  moneys  shall  remain  in  my  hands  in  trust  for  his  wife  and 
for  her  sole  benefit. 

*'  Witness  my  hand  this  4th  day  of  November,  1828. 

"  $263.        (Signed)         ALEXANDER  WALDRON." 

Sarah  Byron  died  in  1 842,  leaving  her  surviving  her  daugh- 
ter, and  only  heir  at  law,  the  plaintiff  Willmina  B.  Neilley, 
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wife  of  John  II,  Neilley,  and  letters  of  administration  were 
duly  issued  to  her  said  daughter  by  the  surrogate  of  Eockland 
county.  Alexander  Waldron  died  in  1877,  and  letters  of  ad- 
ministration on  his  estate  were  duly  issued  to  said  Willmina 
B.  Neilley  and  John  H.  Neilley,  her  husband,  by  the  said  sur 
rogate.  No  part  of  the  principal  or  interest  of  said  trust  fund 
has  ever  been  paid  over  or  accounted  for  by  the  said  Alexander 
Waldron  or  his  said  administratrix  or  administrator.  «Prior  to 
the  commencement  of  this  action,  and  on  or  about  the  16th 
day  of  September,  1878,  the  defendants,  as  such  administrator 
and  administratrix,  commenced  a  proceeding  before  the  surro- 
gate of  Rockland  county  for  the  final  settlement  of  their  ac- 
counts. Plaintiff,  as  administratrix  of  Sarah  Byron,  deceased, 
had  previously  presented  to  the  defendants,  as  administrators 
of  Alexander  "Waldron,  a  claim  for  the  payment  of  the  principal 
and  interest  of  said  trust  fund  to  her  out  of  the  estate  of  said 
Waldron,  which  claim  the  said  administrators  of  Alexander 
Waldron  did  not  allow.  Upon  the  said  final  accounting  plaint- 
iff, as  administratrix,  as  aforesaid,  presented  said  claim  to  the 
said  surrogate  and  asked  that  he  would  allow  it  out  of  the 
Waldron  estate.  Certain  of  the  heirs  of  Alexander  Waldron, 
deceased,  appeared  on  said  accounting  and  filed  objections  to 
the  allowance  of  said  claim,  among  other  things  claiming  that 
such  a  claim  onght  not  to  be  determined  upon  a  final  accoimt- 
ing  in  a  Surrogate's  Court,  and  that  the  claim  was  barred  by  the 
statute  of  limitations.  A  hearing  was  had  thereon  and  testi- 
mony was  taken  before  said  surrogate,  who  made  an  order  or 
interlocutory  decree,  whereby  he  ordered  and  decreed  that  said 
demand  was  not  a  valid  claim  against  the  estate  of  said  Alex- 
ander Waldron,  deceased,  and  setting  aside  and  disallowing  the 
same.  Plaintiff,  as  administratrix  of  Sarah  Byron,  appealed 
to  the  Supreme  Court  from  said  order  or  decree,  which  appeal 
is  still  pending  and  undetermined. 

As  conclusions  of  law  the  referee  found  that  the  paper  so 
signed  by  Alexander  Waldron  was  a  declaration  of  trust  on  his 
part ;  that  the  surrogate  of  Rockland  county  had  no  jurisdic- 
tion to  dispose  of  the  claim  submitted  to  him  on  the  final  ac- 
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counting  to,  and  the  order  or  decree  so  made  bj  him  was  not 
a  bar  to  this  action,  and  that  the  claim  made  by  the  plaintiff 
was  not  barred  by  the  statute  of  limitations. 

C.  Stewart  Damson  for  appellants.  The  adjudication  of  the 
surrogate  of  Kockland  county,  upon  the  question  never  having 
been  reversed  or  set  aside,  is  a  defense  to  this  action.  {Migney 
V.  CoU^  6  Bosw.  479 ;  People  v.  Tovmsend^  37  Barb.  320.) 
That  the  surrogate  had  jurisdiction  is  not  only  within  the 
words  of  the  statute  (2  E.  S.  88,  §  33),  but  within  the  adjudi- 
cations of  the  court.  {Kyle  v.  Kyle^  67  N.  T.  400 ;  Shak»peare 
V.  Ma/rkam,  72  id.  400  ;  Boughton  v.  Flinty  74  id.  476 ;  Smith 
V.  TTeW,  1  Barb.  230.) 

George  H.  Forater  for  respondent.  The  proceedings  before 
the  surrogate  were  without  jurisdiction,  null  and  void.  (Bevan 
V.  Cooper^  72  N.  Y.  318,  327 ;  Curtis  v.  Stilwell,  32  Barb. 
354 ;  StilweU  v.  Carpenter,  59  N.  Y.  414.) 

Andrews,  Ch.  J.  We  are  of  the  opinion  that  the  surrogate 
of  Rockland  county,  had  jurisdiction  on  the  final  settlement 
of  the  accounts  of  the  defendants,  as  administrators  of  the 
estate  of  Alexander  Waldron,  to  pass  upon  and  settle  the  claim 
of  the  plaintiff  as  administratrix  of  the  estate  of  Sarah  Byron, 
against  the  estate  of  Alexander  "Waldron,  arising  out  of  the  in- 
strument of  November  4,  1828.  The  plaintiff  was  administra- 
trix of  both  estates.  By  2  Eevised  Statutes,  page  88,  section 
33,  it  is  provided  that  *'no  part  of  the  property  of  the  de- 
ceased shall  be  retained  by  an  executor  or  administrator,  in  sat- 
isfaction of  his  own  debt  or  claim,  until  it  shall  have  been 
proved  to,  and  allowed  by,  the  surrogate ;  and  such  debt  or 
claim  shall  not  be  entitled  to  any  preference  over  others  of  the 
same  class.' '  At  common  law  an  executor  or  administrator  had 
the  right  to  retain  for  his  own  debt  due  to  liim  from  the  de- 
ceased, in  preference  to  all  other  creditors  of  equal  degree. 
This  privilege  extended  not  only  to  debts  which  he  claimed 
beneficially,  but  to  those  to  which  he  was  entitled  as  trustee. 
(Rogers  v.  HoosogI^s  Ex^rs,  18  Wend.  819;  Pl/wmer  v. 
MwrchmU,  3  Burr.  1380  ;  Williams  on  Ex'rs,  1039.)  This  rule 
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is  said  to  have  resulted  by  operation  of  law,  on  the  ground  that 
it  is  absurd  and  incongruous  that  an  executor  or  administrator 
should  sue  himself,  or  that  the  same  hand  should  at  once  pay 
and  receive  the  same  debt.  (Williams  on  Ex'rs,  1040 ;  Kyle 
V.  Kyle,  67  N.  T.  400.) 

The  Revised  Statutes  by  the  section  quoted,  abrogate  this 
common-law  rule,  and  the  section  as  construed,  confers  upon 
the  surrogate  jurisdiction  to  adjudge  and  allow,  or  disallow  a 
claim  of  an  executor  or  administrator,  whether  legal  or  equit- 
able, against  the  estate  he  represents.  {Kyle  v.  Kyle,  supra/ 
Shakespeare  v.  Markhamy  72  N".  T.  400 ;  JSoitghton  v.  Flvrvt, 
74  id.  476.)  It  is  insisted  that  the  section  applies  only  to  debts 
or  claims  of  an  executor  or  administrator  in  his  own  riffht.  "We 
think  this  construction  is  too  narrow.  It  would  leave  the  com- 
mon law  in  force  as  to  claims  held  by  an  executor  or  admin- 
istrator as  such  against  another  estate  of  which  he  was  also 
the  representative,  and  this  could  not  have  been  intended. 
The  words  "  his  own  debt  or  claim "  include  a  claim  as 
executor  or  administrator.  An  executor  or  administrator  is 
the  legal  owner  of  the  personal  estate,  and  choses  in  action  of 
the  decedent,  and  in  this  case  the  plaintiff  is  also  the  sole  bene- 
ficial owner  of  the  demand  in  controversy.  The  reason  of  the 
rule  giving  the  surrogate  jurisdiction,  applies  as  well  to  de- 
mands held  by  an  executor  or  administrator  in  a  representative 
character,  as  to  those  held  in  his  own  right.  There  is  the  same 
incongruity  in  his  suing  himself  in  the  one  case  as  in  the  other, 
or  in  his  adjusting,  as  the  representative  of  two  estates,  a  de- 
mand of  one  estate  against  the  other,  and  the  same  propriety  in 
both  cases  in  granting  jurisdiction  to  the  surrogate.  The  fact 
that  the  plaintiff's  husband  is  joined  with  her  as  administrator 
of  one  estate,  and  that  she  is  the  sole  administrator  of  the  other 
is  not  material.  {Shakespeare  v.  Markham,  swpra)  The  de- 
cree of  the  surrogate  disallowing  the  claim  being  valid,  and  in 
full  force,  is  therefore  a  bar  to  this  action. 

This  leads  to  a  reversal  of  the  judgment. 

All  concur,  except  Milleb  and  Tract,  JJ.,  absent 

Judgment  reversed. 
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Cecilia  B.   St.   Claie,    Respondent,  v.   Edwabd  P.   Day> 

Appellant. 

Plaintiff's  claims  herein  amounted  to  $406.  Defendant  set  up  a  ooonter- 
claim  of  $800,  to  which  plaintiS  interposed  a  reply.  On  the  trial,  whidi 
was  before  a  referee,  but  little  evidence  was  given  in  support  of  the 
counter-claim,  and  no  request  was  made  for  a  finding  in  its  support.  The 
report  and  the  judgment  was  for  just  the  amount  of  plaintiff's  claims. 
ffeld,  that  this  was  the  matter  in  controversy,  and  as  the  amount  was  less 
than  $500,  an  appeal  to  this  court  could  not  be  taken. 

(Argued  May  30, 1882;  decided  June  6, 1882.) 

Motion  to  dismiss  an  appeal  from  judgment  of  the  General 
Term  of  the  City  Court  of  Brooklyn. 

The  material  facts  are  stated  in  the  opinion. 

-ff.  C.  Place  for  motion.  To  constitute  a  counter-claim,  the 
pleadings  must  allege  such  facts  as  would  constitute  a  good 
complaint  in  case  the  defendant  was  bringing  the  suit  instead  of 
the  plaintiff.  (  Vasaar  v.  Livingston^  13  N.  Y.  252.)  As  the 
question  of  the  pretended  counter-claim  was  not  argued  or 
presented  to  the  General  Term,  it  was  not  "  in  dispute  "  so  as 
to  enable  its  amount  to  be  considered  in  estimating  the  amount 
necessary  to  enable  appellant  to  come  to  this  court.  {Brovm 
V.  ^ov/mey^  72  N.  Y.  123.) 

Edward  P.  Day  opposed. 

Danforth,  J.  By  consolidating  two  actions,  the  plaint- 
iff's claim  was  $406.  The  defendant  by  answer  set  up  a 
counter-claim  for  $300.  To  this  the  plaintiff  replied.  It  could 
not  perhaps  be  said  that  no  testimony  was  given  by  defendant 
bearing  upon  his  claim,  but  it  was  hardly  enough  to  attract  the 
serious  attention  of  the  referee,  and  does  not  seem  to  have  been 
given  for  that  purpose.  It  could  in  no  view  warrant  a  finding 
in  its  support,  and  so  the  defendant  must  have  thought,  for  no 
request  was  made  in  regard  to  it.  The  report  in  favor  of  the 
plaintiff  was  for  the  exact  amount  claimed  by  her,  and  so  is  the 
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judgment.  This  is  the  matter  in  controversy,  and  as  it  is  less 
than  $500,  an  appeal  cannot  legally  be  taken  from  it  (New 
Code,   §  191,  Bubd.  3). 

The   motion  to  dismiss  should  be  granted,  with  costs. 

All  concur,  except  Traoy,  J.,  absent. 

Motion  dismissed. 


190  JSi    Ann  rrrzPATRicK,  by  Guardian,  etc.,  Appellant,  v.  Henby  W. 

Slocum  et  al..  Respondents. 

Ministerial  officers  can  only  be  made  liable  to  an  individaal  for  damages 
caused  by  an  alleged  nonfeasance  apon  proof  showing  an  omission  on 
tlieir  part  to  perform  a  plain  datj  devolved  upon  them  by  law. 

The  commissioners  appointed  under  the  act  of  1866  (Chap.  826,  Laws  of 
1866)  to  grade  and  improve  Union  street  in  the  city  of  Brooklyn,  in  the 
prosecution  of  the  work  constructed  a  swing-bridge  on  the  street  across 
GowanuB  canal,  and  made  and  filed  their  report,  and  so  transferred  the 
bridge  to  the  common  council,  as  required  by  the  act.  No  barriers  were 
constructed  to  protect  persons  in  the  street  from  falling  into  the  canal 
when  the  draw  was  open.  Plaintiff,  in  endeavoring  to  save  an  infant 
brother  who  was  about  to  go  upon  the  bridge  just  as  it  was  being  swnng 
open,  slipped  between  the  sidewalk  and  the  bridge  and  was  injured.  In 
an  action  against  defendants,  the  commisdioners  of  the  department  of  pub- 
lic works,  to  recover  damages,  it  appeared  that  at  the  time  of  the  acci- 
dent the  bridge  and  street  were  in  the  same  condition  as  when  transferred 
to  the  city,  and  that  it  was  in  charge  of  a  keeper  appointed  by  the  police 
commissioners.  Said  keeper  had  previously  notified  the  assistant  engineer 
attached  to  the  board  of  city  works  that  the  place  was  dangerous,  and 
that  two  accidents  had  happened.  Held,  that  defendants  were  not  liable; 
that  assuming  they  could  be  made  liable  for  damages  sustained  by  reason 
of  defects  negligently  suffered  to  exist  in  a  street  by  virtue  of  the  pro- 
visions of  the  city  charter  of  1873  (Title  14,  chap.  868,  Laws  of  1873), 
conferring  upon  the  commissioners  of  said  department  the  control  and 
care  of  the  city  streets,  no  such  liability  was  incurred  here,  as  the 
street  was  in  no  sense  out  of  repair,  and  the  danger  arose  simply  from 
the  opening  of  the  bridge  by  a  keeper  not  under  the  control  of  defend- 
ants, but  appointed  by  and  under  the  control  of  the  police  board  (see 
said  charter,  g  63,  title  11),  and  defendants  had  no  authority  to  appoint 
keepers  to  guard  the  approaches  when  the  draw  was  open. 

Also,  that  no  liability  was  imposed  upon  defendants  by  the  provisions  of  the 
act  of  1874,  amending  said  charter  (§  81,  chap.  689,  Laws  of  1874)  which 
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reqairee  the  oommissioners  of  the  city  works,  in  case  any  street  becomes 
dangeroas,  to  examine  and  repair  the  same,  as  neither  the  street  nor  the 
bridge  were  dangerous  of  themselves  and  were  only  made  so  by  operating 
the  latter. 

It  seems  that  the  provision  of  said  charter  (%  27,  title  19),  providing  that 
the  city  shall  not  be  liable  for  the  misfeasance  or  nonfeasance  of  its 
officers,  but  that  the  officer  guilty  thereof  shall  be  liable,  does  not  ex- 
empt the  city  from  liability  for  failure  to  discharge  a  duty  resting  upon 
it,  and  which  it  has  not  devolved  upon  any  of  its  officers,  and  that  the 
liability  for  not  guarding  the  bridge  sufficiently  when  it  was  being  oper- 
ated for  public  use  rested  upon  the  city,  and  the  remedy  is  against  it. 

Gray  v.  City  of  Brooklyn  (2  Abb.  Ct.  of  App.  Dec.  267),  distinguished. 

(Argued  November  29,  1881 ;  decided  June  18, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  July  15, 
1880,  which  affinned  a  judgment  in  favor  of  defendants,  en- 
tered upon  an  order  dismissing  the  complaint  upon  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

William  G.  Cooke  for  appellant.  The  fact  that  the  bridge 
was  built  by  a  commission  appointed  by  the  legislature  did  not 
relieve  the  city  or  its  officers  from  responsibility  for  its  condi- 
tion. {Clifford  V.  Darriy  81  N.  T.  52 ;  Congreve  v,  Morgcm^ 
18  id.  84;  Robinson  v.  Charriberlain,  34  id.  389-390  ;  Brown 
v.  C  dk  8.  li.  R.  Co.,  12  id.  486 ;  SeweU  v.  City  of  Cohoea,  75 
id.  45.)  The  board  of  city  works  is  directly  responsible  for 
the  dangerous  condition  of  the  bridge.  (Laws  of  1873, 
chap.  863,  title  14,  §  1,  subd.  3  and  10,  §  3,  subd.  1 ; 
SeweU  V.  Cit}/  of  CoJioes,  75  N.  T.  45,  54 ;  Adsit  v.  Brady j 
4  Hill,  630,  633  and  note ;  Hyatt  v.  Trustees  of  Rondout,  44 
Barb.  285 ;  41  N.  T.  619 ;  Springer  v.  Dwyer,  50  id.  21 ; 
Thayer  v.  Marsh,  75  id.  342 ;  McKnight  v.  Devlin,  52  id.  399, 
404 ;  Clemence  v.  City  of  Avhum,  66  id.  334 ;  Morgan  v. 
Skiddy,  62  id.  321 ;  Laws  of  1874,  chap,  589,  §  31.)  It  hav- 
ing been  defendants'  duty  to  keep  this  bridge  and  the  adjacent 
street  in  safe  condition,  there  was  sufficient  evidence  given 
to  carry  the  case  to  the  jury  upon   the  question   of  their 
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negligence.  {Hyatt  v.  Trustees  of  JRondout,  44  Barb.  385  ; 
Heal!/  v-  ^^  Mayar^  3  Hun,  708-9-10 ;  Hover  v.  Bwrkhoff, 
44  N.  T.  113  ;  Requa  v.  City  of  Rochester,  45  id.  129.)  No 
notice  was  necessary  under  the  circumstances  of  this  case. 
{Todd  V.  City  of  Troy,  61  K  T.  506 ;  Hiyoer  v.  Barkhoff,  44 
id.  113 ;  McCa/rihy,  v.  City  of  Syracvse,  46  id.  194 ;  Requa 
V.  City  of  Rochester,  45  id.  129.)  Want  of  funds  is  no  defense; 
it  was  defendants'  duty  to  obtain  or  at  least  apply  for  them. 
{Hover  v.  Barkhoff,  44  N.  T.  113.)  A  child  seven  years  of 
age  is  not  to  be  held  to  so  strict  a  rule  as  to  precaution  as  an 
older  person ;  and  it  is  to  be  submitted  to  the  jury  to  deter- 
mine what  degree  of  care  should  be  required  of  her.  {O^Mara 
V.  H.  R,  R.  Co,y  38  N.  Y.  445 ;  Thurher  v.  H.  B.  R,  R.  Co., 
60  id.  326 ;  JSckert  v.  Z.  /.  R,  R.  Co.,  43  id.  502.)  The  rule 
that  a  child  non  sui  Juris  by  reason  of  its  tender  years,  who  is 
negligently  permitted  to  run  at  large,  is  chargeable  with  the 
carelessness  of  its  parents,  and  cannot  recover  for  injuries  in- 
flicted through  the  negligence  of  others,  is  not  applicable  to 
this  case.  {Thurher  v.  77.  B,  R.  R.  Co.,  60  N.  Y.  326,  332 ; 
Brew  V.  Sixth  Avenue  R.  R.  Co.,  26  id.  49 ;  McGarry  v. 
Loomis,  63  id.  104.) 

Wm.  C.  Be  Witt  for  respondents.  The  defendants  were  not 
responsible  for  defects,  if  any  existed,  in  the  construction  of 
the  bridge  where  the  accident  occurred.  (Laws  of  1868,  chap. 
826,  §§  1,  2,  3.)  If  there  was  any  official  negligence,  it  was 
the  neglect  on  the  part  of  the  department  of  police  to  furnish 
a  sufficient  number  of  keepers  to  manage  the  bridge  with  safety, 
which  contributed  to  cause  the  accident  and  consequent  injury 
of  the  plaintiff.  (Laws  of  1873,  chap.  863,  title  11,  §  62.)  The 
ordinary  powers  of  the  commissioners  of  city  works  to  repair 
bridges  and  streets  would  not  authorize  the  initiation  of  a 
radical  alteration  of  a  street  improvement  originated  by  the 
legislature,  completed  by  a  commission  appointed  by  the  legis- 
lature, and  in  that  state  handed  over  to  the  common  council. 
(Laws  of  1873,  chap.  864,  title  16,  §  1,  subd.  3,  8;  Laws  of 
1873,  chap.  963,  title  14,  §  1,  title  2,  §  13,  subd.  4,  §  26,  title 
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18,  §  14 ;  Charter  1873,  title  4,  §  21.)  A  specific  appropria- 
tion  by  the  common  council  was  required.  (Charter  of  1873, 
title  6,  §  1 ;  QoHinghouse  v.  Jacobs^  29  N.  Y.  297.)  The 
plaintiff  herself  was  guilty  of  contributory  negligence.  [Hatr 
fidd  V.  Roper,  21  Wend.  615.) 

Earl,  J.  This  action  was  brought  against  the  defendants  to 
recover  damages  sustained  by  the  plaintiff  in  consequence  of 
injuries  received  by  her  at  the  Union  street  draw- bridge  in  the 
city  of  Brooklyn.  The  bridge  was  constructed  upon  Union 
street  across  the  Gowanus  canal  by  commissioners  appointed 
under  the  act,  chapter  826  of  the  Laws  of  1866.  The  commis- 
sioners appointed  by  that  act  were  required  to  grade,  pave  and 
improve  Union  street  according  to  a  plan  to  be  adopted  by 
them,  a  part  of  which  plan  was  a  draw-bridge  over  the  canal; 
and  it  was  provided  that  after  they  had  completed  the  im- 
provements they  should  make  a  report  to  the  common  council 
of  the  city  with  a  map  and  profile  of  the  street  as  laid  out  and 
established  by  them,  which  were  to  be  filed  in  the  office  of  the 
street  conmiissioner  of  the  city,  and  that  thereupon  the  street 
should  be  a  public  street  and  highway  of  the  city  and  deemed 
to  have  been  transferred  to  the  common  council  and  subject  to 
its  control  in  the  same  manner  as  other  streets  and  avenues  of 
the  city.  Under  that  act  the  street  was  improved  and  the 
bridge  constructed  and  the  report  was  made  and  filed  as  re- 
quired, and  thus  the  street  and  the  bridge  were  transferred  to 
the  city. 

It  is  provided  in  section  62  of  title  11,  chapter  863  of  the 
Laws  of  1873,  that  "  The  board  of  police  shall  appoint  suitable 
persons  as  keepers  of  all  bridges  in  the  city  of  Brooklyn  who 
shall  perform  all  the  duties  and  be  subject  to  the  regulations 
and  ordinances  of  the  common  council.  The  said  persons  so 
appointed  shall  be  under  the  direction  and  control  of  the 
board  of  police  and  excise  and  may  be  superseded  at  any  time 
by  the  said  board." 

The  bridge  was  built  in  1866.  It  was  about  one  hundred 
feet  long  and  thirty  feet  in  width,  having  two  carriage-ways 
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and  two  foot-paths.  Under  the  center  was  a  pier  upon  which 
the  bridge  revolved.  When  it  was  swung  open  to- allow  a 
vessel  to  pass  it  stood  at  right  angles  with  the  street,  parallel 
Avith  the  canal,  leaving  nothing  to  protect  persons  in  the  street 
which  leads  off -directly  into  the  water.  There  were  no  bar- 
riers of  any  description  upon  the  street  or  sidewalk.  The 
bridge  and  street  were  in  the  same  condition  as  they  were  when 
transferred  to  the  city  upon  the  completion  thereof  by  the  com- 
missioners appointed  under  the  act  of  1866. 

The  plaintiff,  an  infant,  resided  with  her  parents  two  doors 
from  Union  street  and  one  block  from  the  bridge.  On  the 
10th  of  May,  1877,  she  left  her  home  and  started  down 
Union  street  to  look  for  her  brother,  a  child  four  years  old. 
When  she  discovered  him  he  was  going  toward  the  bridge 
which  was  being  swimg  to  let  a  vessel  pass.  She  followed 
and  overtook  him  just  as  he  was  about  to  get  on  the  bridge 
and  she  caught  hold  of  him  as  he  was  stepping  on  and  in  do- 
ing so  her  foot  slipped  in  between  the  sidewalk  and  the  bridge 
and  she  sustained  very  serious  injuries.  Previous  to  this  acci- 
dent the  keeper  who  was  in  charge  of  the  bridge  gave  notice 
to  the  assistant  engineer  attached  to  the  board  of  city  works 
that  the  place  was  dangerous  and  unsafe  and  that  two  accidents 
had  already  occurred  there.  This  notice  was  given  at  least  six 
months  before  the  plaintiff  was  injured. 

The  defendants  were  sought  to  be  held  liable  because  they 
were  commissioners  of  the  department  of  city  works,  under 
title  14  of  chapter  863  of  the  Laws  of  1873.  By  section  1 
of  that  title  it  is  provided  that  the  commissioners  shall  have 
charge  and  control,  subject  to  the  direction  of  the  common  coun- 
cil, of  opening,  altering,  regulating,  grading,  regrading,  curb- 
ing, guttering  and  lighting  streets,  avenues,  places  and  roads, 
flagging  sidewalks  and  laying  crosswalks,  of  paving  and  ro- 
paving  and  cleaning  streets,  avenues  and  places,  and  keeping 
the  same  clear  of  encroachments,  obstructions  and  incum- 
brances ;  of  the  construction,  altering  and  repairing  of  public 
structures,  buildings  and  otBces  and  all  other  public  works 
under  the  care  of  the  department ;  and  it  is  further  provided 
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that  they  shall  have  an  annual  salary.  The  claim  on  the  part 
of  the  plaintiff  is  that,  by  virtue  of  the  powers  thus  conferred 
upon  the  commissioners,  they  were  responsible  for  the  safe 
condition  of  the  streets  and  bridges  of  the  city. 

At  the  time  of  the  accident  the  bridge  was  actually  in 
charge  of  one  keeper  appointed  by  the  police  commissioners. 
The  defendants  were  ministerial  oflBcers,  and  before  they  can 
be  made  liable  to  any  individual  for  damages  caused  by  an  al- 
leged nonfeasance,  the  proof  must  show  that  they  omitted  to 
discharge  a  plain  duty  which  the  law  devolved  upon  them. 
Assuming  that  they  could  be  made  liable  for  damages  sus- 
tained by  an  individual  by  reason  of  defects  negligently  left  or 
suffered  to  exist  in  any  of  the  streets  or  bridges  of  the  city, 
here  Union  street  was  in  no  sense  out  of  repair.  As  a  street 
for  public  travel  it  was  in  perfect  condition,  and  the  bridge  over 
the  canal  was  not  defective,  but  was  in  all  respects  suitable  for 
the  purpose  for  which  it  was  constructed.  The  street  and  bridge 
were  completed  by  the  commissioners  appointed  to  construct 
them,  and  they  were  in  as  good  condition  at  the  time  of  the 
accident  as  when  they  were  turned  over  to  the  city  and  to  the 
charge  of  the  commissioners  of  city  works.  The  danger  to 
which  the  plaintiff  was  exposed  was  caused  by  operating  the 
bridge  by  the  keeper  appointed  by  the  police  commissioners. 
When  the  bridge  was  closed  it  was  perfectly  safe.  When  open 
children  and  other  imprudent  persons  might  walk  from  the 
street  into  the  canal;  but  that  was  because  the  draw  was  opened 
by  the  keeper  who  was  not  under  the  control  of  the  defendants. 
It  is  not  plain  from  the  facts  appearing  in  this  case  precisely 
what  the  duties  of  the  keeper  of  such  a  bridge  are.  They 
must  depend  somewhat  upon  the  structure  of  the  bridge  and 
its  appurtenances.  He  may  be  simply  required  to  operate  the 
bridge,  or  the  duty  may  also  rest  upon  him  to  guard  the  ap- 
proaches when  the  draw  is  open.  If  the  latter  duty  rested  upon 
the  keeper  of  this  bridge,  then  the  police  commissioners  should 
have  appointed  a  sufficient  number  of  keepers,  if  one  was  not 
sufficient,  to  properly  discharge  that  duty. 

It  is  said  that  the  defendants  ought  to  have  built  barriers  at 
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both  ends  of  the  bridge  which  eonld  have  been  dosed  when  the 
draw  was  open ;  but  who  could  be  there  to  open  and  close  them? 
The  barriers  would  be  of  no  use  without  some  persons  in  charge 
of  them,  to  open  tliem  when  the  draw  was  closed,  and  to  close 
them  when  the  draw  was  open,  and  I  do  not  find  any  thing  in 
the  statute  which  made  it  the  duty  of  these  commissioners,  or 
which  gave  them  the  power  to  appoint  keepers  of  any  barriers 
which  they  might  erect.  And  again  if  it  was  requisite  to  have 
keepers  of  barriers,  then  the  barriers  were  unnecessary  and  it 
would  have  been  sufficient  to  have  stationed  a  person  at  each 
end  of  the  bridge  to  watch  and  take  care  when  the  draw  was  open. 
If  there  had  been  a  sufficient  number  of  keepers  of  the  bridge 
the  bridge  could  have  been  sufficiently  guarded  so  that  no  acci- 
dent of  the  kind  which  occurred  to  the  plaintiflE  could  have 
happened.  But  I  am  of  the  opinion  that  the  defendants  are 
not  guilty  of  nonfeasance  for  not  appointing  such  keepers. 
The  power  to  appoint  them  was  conferred  upon  another  depart- 
ment of  the  city. 

I  can,  therefore,  find  no  ground  based  upon  statutes  so  far  re- 
ferred to  for  imposing  responsibility  for  this  accident  upon  the 
defendants. 

It  is  claimed  also  on  behalf  of  the  plaintiflE  that  the  defend- 
ants are  liable  to  her  in  consequence  of  a  duty  imposed  upon 
them  by  section  31  of  chapter  689  of  the  Laws  of  1874,  which 
provides  that  "  in  case  any  street,  public  building,  highway, 
sidewalk,  crosswalk  or  bridge  shall  become  dangerous,  the  com- 
missioners of  the  city  works  shall  examine  the  same,  and  with 
the  approval  of  the  mayor  shall  cause  the  same  to  be  repaired 
or  removed,  provided  that  the  expense  of  such  repair  or  removal 
shall  not  exceed  in  amount  the  sura  of  $1,000  in  any  one  case, 
and  to  meet  such  expenses  the  comptroller  shall  issue  certificates 
of  indebtedness,  the  payment  of  which  shall  be  provided  for  in 
the  next  annual  budget."  Here  the  street  did  not  become 
dangerous,  and  the  bridge  was  not  dangerous.  It  was  operating 
the  bridge  that  made  it  dangerous,  and  that  section  plainly  had 
reference  to  no  such  occurrence.     There   was  nothing  in  this 
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street  to  repair  or  remove ;  the  street  and  the  bridge  were  in 
perfect  repair,  and  all  that  was  needed  to  guard  against  every 
danger  was  that  the  draw  should  bo  operated  with  proper  care 
and  vigilance  and  the  bridge  kept  guarded  when  the  draw  was 
open. 

The  claim  is  made  on  the  part  of  the  plaintiff  that  if  these 
defendants  are  not  liable  to  her  then  she  has  no  remedy  for  the 
injuries  which  she  has  sustained,  and  our  attention  is  called  to 
section  27  of  title  19  of  chapter  863  of  the  Laws  of  1873,  which 
provides  that  "  the  city  of  Brooklyn  shall  not  be  liable  in  dam- 
ages for  any  misfeasance  or  nonfeasance  of  the  common  council 
or  any  officer  of  the  city  or  appointee  of  the  common  council, 
of  any  duty  imposed  upon  them,  or  any  or  either  of  them,  by 
the  provisions  of  this  act,  or  of  any  other  duty  enjoined  upon 
them,  or  any  or  either  of  them,  as  officers  of  government,  by 
any  provision  of  this  act,  but  the  remedy  of  the  party  or 
parties  aggrieved  for  any  such  misfeasance  or  nonfeasance  shall 
be  by  mamdamu%  or  other  proceeding  or  action  to  compel  the 
performance  of  the  duty,  or  by  other  action  against  the  members 
of  the  common  council,  officers  or  appointee,  as  the  rights  of 
such  party  or  parties  may  by  law  admit,  if  at  all."  Under 
this  section  it  is  said  that  no  liability  in  a  case  like  this  can  be 
enforced  against  the  city,  and  that  the  only  remedy  for  the 
party  injured  is  against  some  one  or  more  of  the  city  officers. 
We  are  of  opinion  that  the  exemption  created  by  this  sec- 
tion is  not  so  broad  as  claimed.  There  must  be  a  remedy  in 
snch  a  case,  where  one  is  injured  without  fault  of  his  own  by  a 
defect  in  one  of  the  streets  or  bridges  of  the  city,  either  against 
the  city  or  some  one  of  its  officers.  The  primary  duty  to  keep 
its  streets  and  bridges  in  safe  condition  rests  upon  the  city,  and 
there  is  a  general  obligation  upon  it  to  use  proper  care  and 
vigilance  in  putting  and  keeping  its  streets  and  bridges  in  such 
condition,  and  unless  that  duty  has  been  plainly  devolved  upon 
some  officer  or  officers  of  the  city  against  whom  a  remedy  for  non- 
feasance can  be  had,  the  remedy  is  against  the  city  upon  its  obli- 
gation. That  section  does  not  exempt  the  city  from  liability  to 
discharge  a  duty  resting  upon  it  and  which  it  has  not  devolved 
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upon  any  one  of  its  officers.  If  the  commissioners  of  city  works 
are  not  liable,  as  we  hold  they  are  not,  and  if  there  is  no  remedy 
against  the  police  commissioners,  for  not  appointing  and  keep- 
ing at  this  bridge  sufficient  keepers  (and  we  are  also  inclined  to 
think  a  remedy  against  them  would  fail),  then  the  remedy  is 
against  the  city  upon  its  primary  obligation  to  keep  its  streets 
and  bridges  in  a  safe  condition,  and  for  not  guarding  this  bridge 
sufficiently  when  it  was  operated  for  public  use. 

The  views  here  expressed  are  not  in  conflict  with  any  thing  de- 
cided in  the  case  of  Gray  v.  The  City  of  Brooklyn  (2  Abb.  Ct. 
App.  Dec.  267).  It  does  not  appear  very  clearly  upon  what  ground 
that  case  was  decided.  It  was  a  sufficient  defense  to  the  action 
that  there  was  no  negligence  proven  which  was  chargeable  to  the 
city ;  but  if  more  than  that  was  decided  in  order  to  exempt 
the  city  from  liability,  it  was  merely  that  where  a  plain  duty 
was  devolved  upon  certain  officers,  any  one  injured  by  a  non- 
performance or  imperfect  performajice  of  that  duty  should  take 
his  remedy  against  the  officers  and  not  against  the  city.  It 
was  not  decided  that  where  an  absolute  duty  rests  upon  the 
city  one  who  suffers  injury  from  non-performance  of  that  duty 
cannot,  in  any  case,  have  his  remedy  against  the  city. 

We  have  therefore  reached  the  conclusion,  not  without  doubt 
and  hesitation,  that  the  nonsuit  was  properly  granted,  and 
that  the  judgment  should  be  affirmed,  with  costs. 

Miller,  J.  (dissenting).  The  defendants  were  commission- 
ers of  city  works  in  Brooklyn,  and  the  plaintiff  claims  to 
recover  damages  for  injuries  sustained  by  reason  of  the  danger- 
ous condition  of  a  bridge  which,  it  is  alleged,  it  was  the  duty  of 
the  defendants  to  keep  in  repair  and  in  a  good  and  safe  con- 
dition. The  liability  of  the  defendants  is  claimed  to  exist  by 
virtue  of  the  city  charter  (Chap.  863,  Laws  of  1873),  which,  it  is 
insisted,  expressly  confides  to  this  department  tlie  care  of  bridges. 
By  title  14,  section  1  of  said  charter,  provision  is  made  for 
organizing  a  department  of  city  works  consisting  of  a  president 
and  commissioners,  and  it  is  declared  that  *^  said  commissioners 
shall  have  charge  and  control,  subject  to  the  directions  of  the 
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common  council,"  of  various  matters  which  are  enumerated,  and 
under  subdivision  10,  among  other  things,  of  the  construction, 
altering  and  repairing  of  public  structures,  buildings  or  offices 
and  all  other  public  works  under  the  care  of  said  department." 
The  power  here  conferred  is  quite  full,  but  nevertheless  is  sub- 
ject to  the  control  of  the  common  council.  Although  the  board 
of  city  works  is  one  of  the  departments  recognized  in  the 
charter  (Title  3,  §  2)  as  well  as  in  title  14,  §  1,  mipray  it  is, 
however,  subject,  to  some  extent  at  least,  to  the  legislative  power 
which  is  vested  in  the  common  council,  which  has  authority  oVer 
the  affairs  of  the  city  and  is  "  to  supervise  the  affairs  of  all  the 
departments  and  offices  herein  named."  (Laws  of  1873,  §  13, 
Bubd.  2.)  The  qualification  placed  upon  the  powers  of  the 
commissioners  would  seem  to  put  them  under  the  control  and 
direction  of  the  common  council  to  a  certain  extent,  and  in  the 
exercise  of  the  functions  conferred  by  the  cliarter,  that  body,  if 
they  deemed  it  advisable,  could  have  the  right  to  legislate  as  to 
the  management  and  control  which  should  be  exercised  over 
the  same  for  the  public  benefit,  although  their  powers  were  not 
absolute  and  the  commissioners  still  retained  certain  inde- 
pendent functions. 

The  bridge  was  bililt  under  the  directions  of  a  board  of  com- 
missioners by  virtue  of  a  special  act  of  the  legislature  (Chap. 
826,  Laws  of  1868)  and  in  accordance  therewith,  upon  the  im- 
provement being  completed  in  1871  or  1872,  a  report  thereof 
was  made  to  the  common  council,  and  it  was  provided  that  there- 
upon it  would  be  deemed  to  have  been  transferred  to  said  com- 
mon council.  According  to  the  evidence  at  the  time  of  the 
accident  it  was  in  the  same  condition  as  when  handed  over, 
and  no  doubt  was  subject  to  the  same  general  rules  and  control 
as  other  structures  of  a  similar  character.  In  this  connection 
some  other  provisions  of  the  charter  may  properly  be  adverted 
to,  and  under  title  11,  section  62,  the  board  of  police  were 
authorized  to  appoint  suitable  persons  as  keepers  of  bridges, 
who  were  to  perform  all  the  duties,  subject  to  the  regulations 
and  ordinances  of  the  common  council,  and  a  keeper  of  this 
bridge  was  appointed  accordingly.    It  is  thus  apparent  that 
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it  was  the  duty  of  the  police  department  to  provide  the  neces- 
sary keepers  to  manage  and  control  the  bridge  in  question,  and 
had  this  been  effectually  done  it  is  most  probable  that  the  acci- 
dent in  controversy  would  not  have  occurred.  The  bridge  was 
supposed  to  have  been  in  a  completed  condition  when  delivered, 
and  no  repairs  were  required  so  far  as  appears,  but  accidents 
may  have  been  guarded  against  either  by  an  additional  keeper 
or  by  a  gate  or  some  obstacle  or  barrier  which  would  prevent 
persons  from  being  injured.  Were  the  commissioners  respon- 
sible that  this  was  not  done  i 

The  common  council,  as  we  have  seen,  exercised  a  general 
direction  and  control  over  the  department  of  public  works  and 
a  supervision  over  the  same.  The  city  was  liable  for  any  con- 
tracts except,  among  other  things,  for  the  repavi/iig  of  streets, 
and  all  contracts,  other  than  for  the  purposes  excepted,  exceed- 
ing the  sum  of  $250,  were  to  be  made  as  provided  by  Laws  of 
1873,  title  17,  §  1,  and  the  common  council  were  required  to 
make  the  necessary  appropriation  of  money  to  keep  the  streets 
in  repair.  (Title  2,  §§  20  and  21.)  Having  in  view  the  dif- 
ferent provisions  defining  the  power  of  the  defendants,  and 
those  conferred  upon  the  common  council  under  the  various 
statutes  to  which  reference  has  been  had,  I  cannot  resist  the 
conclusion  that  the  commissioners  had  authority  over  the 
bridge  in  question.  Their  general  powers  cannot  be  questioned, 
and  the  restriction  imposed,  wliich  places  them  under  the  con- 
trol and  direction  of  the  common  council,  did  not  prevent  their 
making  the  necessary  arrangements  to  guard  against  accidents. 
Suppose  the  bridge  had  got  out  of  place  or  had  become  unsafe 
on  account  of  weakness  or  insecurity,  or  by  accident,  can  there 
be  any  question  that  it  waa  the  duty  of  the  commissioners  to 
see  to  it  and  to  provide  safeguards  for  the  protection  of  the 
public  ?  The  common  council's  duty  was  supervisory,  but 
theirs  was  a  positive  duty.  If  the  amount  required  for  repairs 
was  less  than  $250,  then  they  had  the  power  to  expend  that 
sum.  If  beyond  that  sum,  they  should  have  applied  to  the 
commoncouncil for  the  necessary  funds.  They  did  neither,  and 
hence  were  not  relieved  from  responsibility,  and  it  was  a  ques- 
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tion  of  fact  for  the  jury  whether,  under  all  the  circumstances, 
they  were  negligent.  Under  the  Laws  of  1873  (Title  17,  §  2), 
the  commissioners  were  bound,  with  the  approval  of  the  mayor, 
in  case  any  bridge  ^^  shall  become  dangerous "  to  cause  the 
same  to  be  repaired,  and  I  am  unable  to  perceive  why  this 
provision  is  not  applicable  to  the  case  of  a  bridge  which  had, 
on  a  previous  occasion,  been  the  cause  of  accident  of  which 
notice  had  been  given. 

Although  the  police  commissioners  had  appointed  a  keeper, 
it  was  confessedly  an  insufficient  and  an  inadequate  protection, 
and  the  defendants  should  have  seen  either  that  some  effectual 
mode  was  adopted  by  appointing  a  sufficient  number  of  keepers 
for  such  a  purpose,  or  that  some  other  means  were  provided  by 
the  interposition  of  some  barrier  or  obstacle  for  protection 
from  accident.  As  to  this,  however,  it  was  for  the  jury  to  de- 
termine in  view  of  the  facts. 

Nor  can  it  be  urged,  we  think,  that  such  an  appropriation 
could  be  said  to  be  a  local  improvement  within  the  meaning  of 
the  charter.     (Title  18,  §  21.) 

If,  however,  a  specific  appropriation  was  required,  it  should 
have  been  applied  for  to  avoid  the  allegation  of  negligence. 
The  fact  that  the  bridge  was  built  under  a  special  act  of  the 
legislature  and  handed  over  to  the  common  council  does  not 
exonerate  the  defendants  from  the  obligation  imposed  upon 
them  or  place  it  m  any  better  or  different  condition  than  other 
similar  city  structures. 

Nor  is  it  entirely  clear  that  the  plaintiff  was  guilty  of  con- 
tributory negligence.  As  the  case  stood,  we  think  the  judge 
erred  in  granting  the  nonsuit. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs,  to  abide  the  event. 

All  concur  for  affirmance,  except  Millbb,  J.,  dissenting. 

Judgment  affirmed. 
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Gbobgb  W.  Nicholas  et  al.,  Appellants,  v.  The  Nsw  Yobx 

CSNISAL  AND  HuDSON  RlVSS  EaII«BOAD  CoMPANT, 

Respondent 

A  flliipping  contract  will  not  be  constraed  as  exempting  the  carrier  from 
liability  for  liis  own  negligence,  unless  the  intent  is  so  plainly  and  dis- 
tinctly expressed  as  that  it  cannot  be  misonderstood  by  the  shipper ;  it 
cannot  be  inferred  from  general  words  in  the  contract. 

Plaintiff  shipped  a  quantity  of  fruit  trees  by  defendant's  road  ;  the  ship- 
ping contract,  among  a  great  number  of  special  exemptions  from  liability 
on  the  part  of  the  carrier,  contained  the  following,  for  "  damage  occa- 
sioned by  delays  from  any  cause  or  from  change  of  weather.'*  The  trees 
were  lost  by  the  negligent  delay  of  defendant  in  the  transportation.  In 
an  action  to  recover  damages,  hdd,  that  such  a  loss  waa  not  covered  by 
the  exemption,  and  that  defendant  waa  liable. 

(Argued  April  17,  1888 ;  decided  June  18, 1883.) 

Appsal  from  judgment  of  the  General  Term  of  the  Sa* 
preme  Oourt  in  the  fourth  judicial  department,  entered  upon 
an  order  made  April  5, 1877,  which  affirmed  a  judgment  in 
favor  of  defendant,  entered  upon  an  order  nonsuiting  plaintiff 
on  trial. 

This  action  was  brought  to  recover  the  value  of  a  quantity 
of  quince  trees,  shipped  by  defendant's  road  at  New  York  city 
for  transportation  to  Geneva,  New  York,  and  alleged  to  have 
been  lost  en  route  through  the  negligent  delay  of  the  defendant 

The  material  facts  are  stated  in  the  opinion. 

Arthur  C.  Smith  for  appellants.  The  release  does  not  re- 
move the  defendant's  liability  for  damage  to  the  freight,  re- 
sulting from  its  or  its  servants'  negligence.  (2  Bedf.  on  Law 
of  Railways  [4th  ed.],  90 ;  Cole  v.  Ooodvniiy  19  Wend.  251 ; 
Ootdd  y.  HiUj  2  Hill,  623 ;  IloUister  v.  Ni/ailm^  19  WenA  234 ; 
Nevvns  v.  Bay  State  Stbt.  Co,y  6  Bosw.  225 ;  (hmdeny  etc.,, 
Transp.  Co.  v.  Bdknap^  21  Wend.  354 ;  Dorr  v.  N.  J.  Steam 
Na/o.  Co.,  4  Kern.  485  ;  Bissd  v.  iT.  Y.  C.  R.  B.  Co.,  25  N. 
Y.  445 ;  Oermania  F.  Ins.  Co.  v.  M.  <b  C.  JR.  R.  Co.^  72  id.  90 ; 
HiU  V.  S.  B.  <&  N.  T.  R.  R.  Co.,  73  id.  351;  Doct  &  Stud. 
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Dial,  2  Oh.  49 ;  Zym  v.  Mells^  5  East,  438 ;  Angell  on  Law 
of  Carriers  [2d  ed.],  276 ;  Jf.  T.  C.  JR.  B.  Co.  v.  Lochwood^ 
17  WaU.  357;  CI  &M.  R.R.  Co.y.  SeOry,  4  Ind.  471  \L.dka 
JR.  R.  Co.  V.  Eedger,  13  Am.  L.  Eeg.  [N.  S.]  146 ;  MoManu%  v. 
L.  ds  T.  JR.  R.,  4  H.  &  N.  327;  Alexander  v.  Qrem,  7  Hill, 
544 ;  WelU  v.  SUam  Nam.  Co.^  8  N.  Y.  375 ;  Steimoig  v. 
Erie  Ry.,  43  id.  123 ;  GuiOaume  v.  JB.  &  Am.  P.  Co.,  42  id. 
212 ;  WestcoU  v.  Fa/rgo,  61  id.  542 ;  Myna/td  v.  S.  cfe  B.  R, 
R.  Co. J  71  id.  180 ;  Magnm  v.  Dinsmorey  56  id.  168 ;  EdsaU 
V.  C.  cfe  A.  R.  R.  Co.j  50  id.  661 ;  Lawson  on  Contracts  of 
Carriers,  174,  §  136 ;  Blair  v.  Erie  Rail/way  Co.,  66  N.  Y. 
313 ;  lioPaddm  v.  N.  Y.  C.  R.  R.  Co,,  44  id.  479 ;  Condit 
V.  G.  T.  R.  R.  Co.,  54  id.  500 ;  Michada  v.  N.  T.  C.  R.  R. 
Co.,  30  id.  564 ;  Boatwick  v.  B.  cfe  0.  R.  R.  Co.,  45  id.  712; 
Raw8on  v.  BoUand,  59  id.  611 ;  Bisyl  v.  Inman  Steamship 
Co.y  Limited,  14  Hun,  564 ;  Michaels  v.  N.  Y.  C.  R.  R.  Co., 
30  N.  Y.  564.)  Aside  from  the  construction  of  the  release, 
the  acts  of  the  carrier,  subsequent  to  its  execution,  deprived 
it  of  the  benefits  which  it  might  otherwise  have  claimed 
under  it.  {Achestm  v.  N.  Y.  C.  cfe  E.  R.  R.  R.  Co.,  61  N. 
Y.  652 ;  MarshaU  v.  N.  Y.  C.  R.  R.  Co.,  45  Barb.  502 ;  -SI 
a  affirmed,  48  N.  Y.  660 ;  Edwards  on  Bailm.  [2d  ed.],  §  609 ; 
Cooper  V.  Kane,  19  Wend.  386 ;  Pest  v.  C.  cfe  iT.  W.  R.  Co., 
20  Wis.  598;  Timey  v.  iT.  Y  C.  cfe  N.  R.  R.  Co.,  76  N.  Y. 
805 ;  Keeney  v.  Gramd  Trunk  R.  Co.,  59  Barb.  104 ;  affirmed, 
47  N.  Y.  525.) 

Wm.  H.  Adams  for  respondent.  As  it  now  stands,  the 
question  of  negligence  is  not  necessarily  in  this  case.  {^Am. 
Jbt.  Co.  V.  Smith,  19  A.  L.  J.  77;  JDyer  v.  Erie  Ry.  Co., 
71  N.  Y.  228.)  This  case  is  within  the  authorities,  holding 
that  for  errors  in  judgment  or  even  slight  negligence  the  spe- 
cial contract  is  ample  protection.  {French  v.  B.  cfe  iV.  Z.  cfe 
E.  R.  R.,  4  Keyes,  108 ;  Lee  v.  Ma/rch,  43  Barb.  102 ;  WeUs  v. 
Steams  Nam.  Co.,  4  Seld.  375.)  Common  carriers  may  limit 
their  common-law  liability  by  stipulation  or  contract.  {My- 
nard  v.  S.  B.  cfe  N.  Y.  R.  R.  Co.,  71  K  Y.  180;  Magniny. 
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Dinsmore,  56  id.  168 ;  Cragin  v.  N.  T.  C.  R.  JR.  Co.y  51  id. 
61.)  Defendant  had  a  right  to  infer  from  the  plaintiffs'  accept- 
ance of  the  receipt  without  dissent,  that  he  assented  to  its  terms. 
The  circumstances  imposed  upon  the  plaintiff  the  duty  to  read 
it.  {KirJdand  v.  Dinamarey  62  N.  Y.  171,  178;  Maghee  v. 
a  dk  A.  B.  JR.  Co.,  45  id.  514;  Lang  v.  JUT.  T.  C.  E.  R. 
Co.y  50  id.  76  ;  Belger  v.  Dinsmorey  51  id.  166 ;  Steers  v. 
Liverpool  S.  8.  Co.,  57  id.  1 ;  Oemumia  F.  Ins.  Co.  v.  M.  <& 
C.  B.  B.  Co.y  72  id.  90-93 ;  Pinda/r  v.  Beaolute  F.  Ins.  Co., 
47  id.  114-119.) 

Andeews,  Ch.  J.  We  have  recently  held  in  Mynard  v. 
The  Syracusey  Binghamton  <b  New  York  B.  B.  Co.  (71 N.  Y. 
180 ;  27  Am.  Rep.  28),  that  a  shipping  contract,  made  by  a 
common  carrier  for  the  carriage  of  live  stock,  whereby  the 
shipper,  in  consideration  of  a  reduced  rate  for  the  carriage, 
agreed  "  to  release  and  discharge  the  carrier  from  all  claims, 
demands,  and  liabilities  of  every  kind  whatsoever,  for,  or  on 
account  of,  or  connected  with  any  damage  or  injury  to,  or  the 
loss  of  said  stock  or  any  portion  thereof,  from  whatsoever  causes 
arising,"  did  not  operate  to  exempt  the  carrier  from  liability  for 
loss  occasioned  by  its  own  negligence. 

The  words  "  from  whatsoever  cause  arising,"  were  as  broad 
and  comprehensive  as  possible.  The  court,  however,  refused 
to  construe  them  as  covering  a  loss  arising  from  the  negligence 
of  the  carrier,  not,  as  I  understand  the  decision,  because  the 
words,  in  their  ordinary  signiiScation  and  interpretation,  did 
not  include  a  loss  of  this  character,  but  because  it  is  a  part  of 
the  rule,  which  in  this  State  allows  a  common  carrier  to  con- 
tract against  his  liability  for  negligence,  that  the  contract  must, 
in  terms  and  expressly,  exempt  the  carrier  from  liability  on 
this  account. 

The  practice  of  common  carriers  making  special  acceptances, 
exempting  them  from  their  ordinary  responsibility,  though 
contrary  to  the  policy  of  the  common  law,  liable  to  abuse,  and 
productive  of  inconvenience,  has  obtained  too  long  to  be  now 
i^uestioned.    In  this  State  it  has  been  extended  so  as  to  antho- 
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rize  a  special  acceptance,  exempting  tliem  from  liability  for 
their  own  negligence.  But  a  contract  exempting  a  bailee 
for  hire  from  the  obligation  of  care  on  his  part,  in  respect 
to  the  goods  in  his  custody,  is,  to  say  the  least,  unreasonable, 
and,  while  the  law  does  not  go  to  the  extent  of  making  it 
void  on  that  ground,  yet  the  qualification  that  to  have  that 
effect  it  must  be  plainly  and  distinctly  expressed,  so  that  it 
cannot  be  misunderstood  by  the  shipper,  is  so  obviously 
just,  in  view  of  the  methods  of  business,  and  the  want  of 
knowledge  of  the  force  and  construction  of  contracts,  on  the 
part  of  the  great  mass  of  persons  dealing  with  the  transporta- 
tion lines  of  the  country,  that  it  ought  not  to  be  relaxed. 

This  case  is  an  illustration.  The  plaintiff  desiring  to  ship 
trees  from  New  York  to  Geneva,  applied  to  the  defendant  in 
New  York,  to  have  them  carried,  and  a  printed  paper  which 
occupies  nearly  two  printed  pages  of  the  appeal  book,  is  pre- 
sented to  him  by  the  carrier  as  the  shipping  contract,  contain- 
ing a  large  number  of  special  exemptions,  and  among  others 
for  '^  damage  occasioned  by  delays  from  any  cause,  or  change 
of  weather."  The  plaintiff  signs  the  paper,  and  the  trees  are, 
as  we  must  assume  upon  the  case,  lost  by  the  negligent  delay 
on  the  part  of  the  defendant  and  its  servants  in  transporting 
them,  and  the  defense  is  that  the  contract  included  an  exemp- 
tion from  loss  by  the  carrier's  negligence.  It  may  be  admitted, 
that  a  careful  reading  of  the  contract  would  apprise  a  person 
skilled  in  the  interpretation  of  contracts,  that  loss  by  negligent 
delay  was  included.  Some  of  the  exemptions  in  the  paper  re- 
late to  extraordinary  liabilities  imposed  upon  carriers  by  the 
common  law,  not  connected  with  fault  on  their  part.  But 
in  case  of  loss  by  delay  in  the  transportation,  the  carrier  is  not 
an  insurer,  and  is  by  the  conmrion  law  liable  only  when  the 
delay  was  negligent,  and  the  argument  is  that  the  shipper  must 
be  presumed  to  have  understood  this,  and  therefore  to  have 
known  when  he  signed  the  contract,  that  it  was  intended  to 
cover  a  loss  arising  from  negligent  delay  in  transporting  the 
property.  This  is  theoretically  true.  But  we  think  it  may  be 
safely  assumed  that  in  the  great  majority  of  cases  it  is  practically 
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untrue,  and  shippers  would  not  generally  understand  that  the 
contract  absolved  the  carrier  from  responsibility  for  the  con- 
sequences of  its  own  negligence.  The  circumstances  under 
which  contracts  of  this  kind  are  usually  made,  preclude  a  care- 
ful consideration  by  the  shipper  of  their  language  and  eflfect, 
and  it  is  not  too  much  to  require  that  the  carrier  who  usually 
prepares  the  contracts  in  advance,  and  exacts  the  consent  of 
the  shipper  as  a  condition  of  taking  his  property,  shall,  in  ex- 
plicit language,  if  he  seeks  to  rid  himself  of  the  obligation  of 
care,  and  free  himself  from  responsibih'ty  for  his  own  negligence, 
express  this  intention  in  his  contract,  and  that  it  shall  not  be 
left  to  inference,  argument  or  construction,  from  general  lan- 
guage. 

There  is  an  almost  unbroken  line  of  judicial  expression,  to 
the  effect  that  general  words  will  not  operate  to  exempt  a  car- 
rier from  liability  for  his  own  negligence.  In  ^ew  Jersey 
Steam  Namgation  Co,  v.  Merchant^  Bcmk  (6  How.  U.  S.  344), 
Nelson,  J.,  referring  to  the  contract  in  that  case,  said :  "  The 
language  is  general  and  broad,  and  might  very  well  comprehend 
every  description  of  risk  incident  to  the  shipment.  But  we 
think  it  would  be  going  farther  than  the  intent  of  the  parties, 
upon  any  fair  and  reasonable  construction  of  the  agreement, 
were  we  to  regard  it  as  stipulating  for  willful  misconduct,  gross 
negligence,  or  want  of  ordinary  care."  In  Alexander  v.  Ghreene 
(7  Hill,  533),  where  the  carrier  claimed  exemption  from  liability 
for  negligence,  under  a  stipulation  to  tow  plaintiff's  boat,  ."  at 
the  risk  "  of  the  master  and  owners,  it  is  said :  "  To  maintain 
a  proposition  so  extravagant  as  this  would  appear  to  be,  the 
stipulations  of  the  parties  ought  to  be  most  clear  and  explicit, 
showing  that  they  comprehended  in  their  arrangement  the  case 
that  actually  occurred."  In  WeUs  v.  Stecmi  Namgation  Co.  (8 
N.  T.  375),  Judge  Gardnkb  says:  "We  held  then,  if  a  party 
vested  with  a  temporary  control  of  another's  property,  for  a 
special  purpose  of  this  sort,  would  shield  himself  from  a  responsi- 
bility, on  account  of  the  gross  neglect  of  himself  or  his  servants 
he  must  show  his  immunity  on  the  face  of  his  agreement,  and 
that  a  stipulation  so  extraordinary,  so  contrary  to  general  usage 
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and  the  nnderstanding  of  men  of  business,  would  not  be  implied 
from  a  general  expression,  to  which  e2ect  might  otherwise  be 
given."  Johnson,  J.,  in  Magnin,  v.  Dinamorey  (66  N.  Y.  168), 
eays:  "But  the  contract  will  not  be  deemed  to  except  losses  occa- 
sioned by  the  carrier's  negligence,  unless  that  be  expressly  stipu- 
lated." And  in  the  case  of  Mynard^  which  contains  the  latest  ex- 
pression of  this  court  upon  the  subject,  it  is  said :  ^'The  carrier 
should  not  be  released  from  the  consequences  of  his  own  wrong- 
f  ul  acts,  under  general  words  or  by  implication."  In  some  of  the 
cases  cited,  reference  is  made  to  the  circumstance  that  the  con- 
tract of  exemption  then  before  the  court  might  have  effect, 
without  applying  it  to  the  case  of  negligence,  bnt,  this  is  referred 
to  as  ground  for  excluding  the  inference  of  an  intention 
that  that  subject  was  in  the  minds  of  the  parties  to  the  contract. 
But  the  cases  do  not,  we  think,  rest  upon  that  circumstance,  bnt 
as  we  have  said  betbre,  npon  the  broader  and  more  practical  and 
satisfactory  ground,  that  where  the  carrier  claims  to  have  been 
exempted  by  a  special  acceptance  from  liability  for  his  negli- 
gence, or  the  negligence  of  his  servants,  he  must  in  the  language 
of  Gabdnbb,  J.,  "  show  his  immtmity  on  the  face  of  his  agree* 
ment." 

We  think  the  nonsuit  was  improperly  granted  at  the  Circuit, 
and  that  the  judgment  should  be  reversed  and  anew  trial  granted, 

Dakfobth,  Finch  and  Tract,  JJ.,  concur;  Bapallo,  Mil- 
ler and  Earl,  JJ.,  dissent. 

Judgment  reversed. 


Thomas  Katn,  Respondent,  v.  John  G.  SMrrn,  Appellant. 

In  the  sbiience  of  notice  to  the  contrary  a  servant  has  a  right  to  assume 
the  master  will  perform  the  duty  imposed  upon  him,  of  famishing 
proper,  adequate  and  perfect  implements  and  applianees  necessary  for 
the  performance  of  any  duty  required  of  the  servant. 

Plaintiff  was  employed  as  a  carpenter  by  defendant  who  was  operating  a 
raUroad,  he  was  directed  to  assist  in  loading  car- wheels,  which  work  was 
being  done  nnder  the  direction  of  a  foreman.     The   car- wheels  were  in 
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pairs,  connected  hj  an  axle  and  standing  on  a  track  ;  and  were  loaded 
by  an  implement  called  a  "Jigger/'  one  end  of  which  was  placed  upon 
the  tracks,  and  the  other  upon  the  platform  of  the  car.  It  was  composed 
of  two  side  pieces,  corresponding  with  the  rails  of  the  track,  connected 
by  cross-bars ;  the  end  upon  the  car,  was  famished  with  hooks  to 
hold  it  in  place.  One  side  of  the  jigger  was  worn  off  so  as  to  make  it 
shorter  than  the  other ;  the  hooks  were  worn  off  and  blunted  so  as  not  to 
hold  firmly  to  the  car,  and  the  cross-bars  were  worn  and  loose.  After  two 
pairs  of  wheels  were  loaded,  the  others  were  run  along  the  track  so  as  to 
give  them  a  headway  before  striking  the  jigger;  it  was  customary  to  load 
in  this  way.  As  the  last  pair  was  being  loaded  one  end  of  the  jigger  slipped 
from  the  car,  the  wheels  fell,  struck  and  injured  the  plaintiff.  Plaintiff 
had  never  before  loaded  car-wheels  or  seen  them  loaded,  and  did  not 
know  what  a  jigger  was.  Defendant's  master-mechanic  had,  prior  to  the 
accident,  been  notified  that  the  jigger  was  defective.  In  an  action  to  re- 
cover damages,  where  these  facts  appeared,  hM  (Rapalix)  and  Eabl, 
JJ.,  dissenting),  that  the  evidence  tended  to  show  plaintiff  famished  an 
imperfect  implement,  and  that  the  injury  was  occasioned  thereby ;  and 
so  that  the  question  of  negligence  and  contributory  negligence  should 
have  been  submitted  to  the  jury,  and  a  nonsuit  was  error. 

(Argued  April  27, 1882  ;  decided  June  18, 1883.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  September  20, 
1881,  which  reversed  a  judgment  in  favor  of  defendant,  en- 
tered upon  an  order  nonsuiting  plaintiff  on  trial.  (Reported 
below,  25  Hun,  146.) 

This  action  was  brought  to  recover  damages  for  injuries  al- 
leged to  have  been  caused  by  defendant's  negligence. 

The  case  is  reported,  upon  a  former  appeal,  in  80  N.  Y. 
458. 

Defendant  was,  at  the  time  of  the  injury,  one  of  the  board 
of  directore  and  managers  of  the  Vermont  Central  railroad, 
and  one  of  three  of  said  board  who  were  operating  the  Ogdens- 
burg  and  Lake  Cbamplain  railroad,  under  a  contract  with 
that  company.  One  Ames  was  defendant's  master-mechanic  at 
Ogdensburg,  having  power  to  employ  men,  and  having  charge 
of  the  machinery  and  appliances,  he  hired  plaintiff  as  a  car- 
penter and  set  him  to  work  at  the  yard  in  Ogdensburg,  under 
Forrest,  the  foreman  of  the  carpenters. 

The  further  material  facts  are  stated  in  the  opinion. 
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Edward  C.  Jaines  for  appellant.  The  burden  was  upon  the 
plaintiff  to  show  by  competent  proof,  as  an  affirmative  fact,  that 
the  injury  was  caused  without  any  fault  on  his  part.  (58 
N.  r.  250 ;  75  id.  332-3 ;  78  id.  480 ;  80  id.  622.)  Where  the 
circumstances  point  just  as  much  to  negligence  of  the  in- 
jured party  as  to  its  absence,  or  point  in  neither  direction,  the 
plaintiff  should  be  nonsuited.  (75  K  Y.  332-3 ;  84  id.  62 ; 
22  Hun,  78;  StoGkvs  v.  N.  F.,  dc.,  R.  E.  Co.,  79  N.  Y.  464.) 
Plaintiff,  in  entering  the  service,  assumed  the  risks  and  perils 
incident  to  the  use  of  the  machinery  and  property  of  the  em- 
ployer as  it  then  was,  so  far  as  such  risks  were  apparent.  (25 
N.  Y.  566 ;  49  id.  521,  534 ;  63  id.  447,  453 ;  76  id.  126.) 
Plaintiff,  having  failed  to  establish  any  negligence  on  the  part 
of  the  defendant  or  his  subordinates  which  caused  his  injury, 
was  properly  nonsuited  on  that  ground.  (Hen/ry  v.  S.  L  M. 
B.  Co.,  81  N.  Y.  376,  379.) 

Leslie  W,  RusseU  for  respondent.  A  railroad  operator  owes  a 
duty  to  his  employes  which  requires  him  to  furnish  adequate  and 
proper  machinery  for  the  use  to  which  it  is  to  be  applied,  and  to 
maintain  it  in  like  condition  for  their  protection  and  safety. 
(FLiJcAY^B.  c&  A. R.  R.  (7o.,53  N.  Y.  549 ;  Roothy.  S€me,7Sid. 
38 ;  Mehan  v.  SyracuBe,  Ring.  <&  N,  Y.  R,  R.  Co.,  id.  585 ; 
Stemway  v.  Erie  Ry,  Co.,  43  id.  123 ;  Harvey  v.  N,  T.  C. 
R.  R,  Co.,  19  Hun,  556 ;  Stevenson  v.  Jewett,  8  Weekly  Dig. 
4 ;  16  Hun,  210 ;  Salters  v.  D.  c&  E.  C.  Co.,  3  Hun,  338 ; 
Ryan  v.  Fowler,  24  N.  Y.  410,  411,  414,  415 ;  W(/rster  v.  The 
Forty-second  St.  R.  R.  Co.,  50  id.  203,  205 ;  WiUyy.  MaUedy, 
78  id.  310 ;  Suxyrds  v.  Edgar,  59  id.  33 ;  Rowley  v.  N.  C.  R. 
R.  Co.,  82  id.  370 ;  JHefum  v.  S.,B.<k  N.  Y.  R.  R.  Co.,  73 
id.  585.)  If  the  defendants'  negligence  in  furnishing  the  de- 
fective machinery  caused  the  injury  in  part,  he  is  not  excused 
from  liability  if  the  negligence  of  a  co-employe  of  the  plaint- 
iff in  the  use  of  it  contributed  to  the  accident.  (Cone  v.  D.,  L. 
&  W.  R.  R.  Co.,  81  N .  Y.  206.)  In  an  action  for  negligence, 
to  justify  a  nonsuit  on  the  ground  of  contributory  negligence, 
the  undisputed  facts  must  show  the  omission  or  commission  of 
SiCKELS  —  Vol.  XLIV.        48 
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some  act  which  the  law  adjudges  negligence ;  the  negligence 
must  appear  8o  clearly  that  no  construction  of  the  evidence  or 
inference  drawn  from  the  facts  will  warrant  a  contrary  con- 
clusion. {Stackus  V.  N.  T.  C.  dk  H.  M,  E.  R.  Co.,  79  N.  Y. 
464 ;  Hart  v.  The  H.  if.  Bridge  Co.,  80  id.  622 ;  Payne  v. 
T.  (&  B.  R.  R.  Co.,  83  id.  572.)  Even  where  the  knowledge 
of  defects  comes  to  the  servant,  it  is  a  question  for  the  jury  to . 
decide  as  to  whether  his  negligence  amounted  to  a  contribution 
on  his  part,  and  it  is  only  in  a  very  extreme  case  that  the  court 
will  decide  it  to  be  a  matter  of  law.  {Mc Malum  v.  Port  Henry 
Iron  Ore  Co.,  24  Hun,  48 ;  Sprang  v.  B.  &  A,  R.  R.  Co.,  58 
N,  Y.  56 }  Lathing  v.  N.  T.  C.  R.  R.  Co.,  49  id.  521,  536,  537 ; 
WzUy  V.  MaUedy,  78  id.  310  ;  Hawley  v.  N.  C.  R.  R.  Co., 
82  id.  370.)  The  employe  has  a  right  to  assume  the  suitable 
character  of  the  machinery  for  all  purposes  for  which  it  is 
furnished  to  be  used.  (Stevenson  v,  Jewett,  16  Hun,  210; 
Sivords  V.  JEdgar,  59  N.  Y.  28,  33 ;  Willy  v.  MaUedy,  78  id. 
310 ;  Mehan  v.  S.,  B.  <b  N.  T.  R.  R.  Co.,  72  id.  585.) 

Danfobth,  J.  The  plaintiff  was  nonsuited  at  the  Circuit 
upon  a  ground  not  now  claimed  to  be  tenable,  and  the  judg- 
ment was  reversed  and  a  new  trial  ordered  by  the  .Gheneral 
Term,  because  in  their  opinion  the  case  was  one  proper  for 
submission  to  the  jury.  Upon  this  appeal  the  learned  and  in- 
genious counsel  for  the  defendant  submits  the  following  propo- 
sitions as  reasons  for  reversing  the  order  and  restoring  the 
judgment.  First.  Plaintiff's  negligence  contributed  to  the 
accident.  Second.  There  was  no  negligence  on  the  part  of 
the  defendant  or  his  subordinates,  which  caused  the  injury. 
The  learned  counsel  has  frankly  accepted  a  recent  decision  of 
this  court,  as  embodying  the  rule  of  law  by  which  the  defend- 
ant must  abide  in  seeking  for  an  answer  to  these  propositions, 
viz. :  "To  justify  a  nonsuit  on  the  ground  of  coilcurring  negli- 
gence, the  negligence  must  appear  so  clearly  that  no  construc- 
tion of  the  evidence,  or  inference  drawn  from  the  facts,  would 
have  warranted  a  contrary  conclusion,  and  that  a  verdict  the 
other  way  would  have  been  set  aside  as  against  evidence. 
{Stachus  y.  N.  Y.  C.  <&  H.  R.  R.  R.  Co.,  79  N.  Y.  464.) 
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I  have  carefully  examined  the  testimony  in  the  light  of 
the  earnest  argument  of  the  appellant's  counsel,  and  am  un- 
able to  find  any  conduct  of  the  plaintiff,  which  in  judgment 
of  law  contributed  to  the  injury.  In  this  respect,  so  far  as  I 
can  discover,  we  are  in  accord  with  the  trial  judge,  as  we  are 
with  the  General  Term.  But  what  is  the  case)  The  defend- 
ant was,  for  the  purposes  of  this  question,  a  railroad  proprie- 
tor, the  employer  and  master  of  the  plaintiff  (80  N.  T.  458), 
and  as  such  bound  to  furnish  him,  in  the  performance  of  any 
duty  required  at  his  hands,  proper,  adequate  and  perfect  imple- 
ments and  appliances  necessary  for  such  proposed  work.  This 
obligation  was  implied  as  part  of  the  contract  of  service,  and 
in  the  absence  of  notice  to  the  contrary,  the  plaintiff  had  a 
right  to  assume  that  it  would  be  performed.  Moreover,  he 
was  ignorant  of  the  duties  of  his  place,  of  the  kind  and  proper 
qualities  and  fashion  of  machinery  which  would  be  given  him 
to  use.  But  of  these  things  the  defendant  had  knowledge. 
On  that  also  the  plaintiff  might  prudently  rely. 

Before  the  1st  of  May,  1872,  he  was  a  sailor  and  carpenter. 
At  that  time  he  w^it  into  the  defendant's  employment  in  the 
capacity  of  a  carpenter  —  a  car  repairer —  and  was  placed  un- 
der one  Forrest,  the  "  foreman  in  the  old  shop  and  yard,"  and 
on  the  day  in  question,  May  27, 1872,  was  directid  by  him  to 
go  with  others  and  get  a  certain  implement  called  a  '^  jigger," 
and  load  wheels  upon  a  flat  car.  Before  that  time  he  had 
neither  loaded  car-wheels,  nor  seen  any  loaded,  nor  did  he 
know  what  a  jigger  was.  The  car-wheels  were  two  wheels 
fastened  on  an  axle,  together  weighing  upwards  of  twelve 
hundred  pounds,  and  were  then  standing  on  the  track,  about 
one  hundred  and  fifty  feet  from  the  car.  The  jigger  was  be- 
tween ten  and  twelve  feet  long ;  the  car  three  and  one-half  feet 
high ;  one  end  of  the  jigger  was  placed  upon  the  car,  the  other 
on  the  track ;  six  or  seven  men  were  engaged  with  the  plaintiff 
in  loading  the  wheels.  '^  FcHrest  was  there^  seeing  that  the 
wheels  were  loaded.  He  was  giving  directions  about  it." 
They  shoved  two  pairs  of  wheels  up  without  running  them  on 
the  track.     Some  one  said,  ^^  the  best  plan  was  to  run  the 
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wheels,  give  them  a  headway  and  they  would  run  half  way  up 
the  jigger  without  any  shoving."  Forrest  was  there,  standing 
within  ear-shot,  close  to  the  car.  "  This  was  done  successfully 
with  all  but  two  pairs,  when,  as  the  plaintiff  says,  '^  the  last 
pair  we  run  up,  the  jigger  fell  off,  and  the  wheel  jumped 
round  and  broke  my  leg."  He  was  between  the  rails  on  the 
track,  and  between  the  rails  of  the  jigger.  He  says,  "  while  I 
was  lying  there  I  looked  at  the  jigger.  I  didn't  know  what  it  was 
that  gave  way  and  let  the  wheel  down,and  the  first  place  I  looked 
at  was  at  the  grabs  that  were  on  the  end  of  the  jigger — the  hooks 
that  go  over  and  pass  down.  I  saw  that  one  of  them  looked 
blunt  and  short.  It  appeared  to  be  about  three-quarters  of  an 
inch  thick  at  the  edge  where  it  should  have  been  sharp.  It 
was  blunt  instead  of  being  shai-p.  *  *  *  The  jigger  when  it 
fell  did  not  fall  completely  to  the  ground ;  one  end  of  it  hung 
on  the  car  and  the  other  end  fell  down.  By  the  ends  I  mean 
what  I  call  the  grabs.  The  right  side  fell  off,  and  the  left  re- 
mained on.  When  I  was  lying  there  on  the  ground  I  took 
particular  notice  in  looking  at  the  grab  on  the  right  side,  to 
see  what  gave  away,  and  I  thought  it  looked  shorter  than  the 
other  one." 

A  jigger  is  described  as  consisting  of  two  side  pieces  of 
equal  lengthy  two  cross  pieces  with  bolts  or  tenons  through 
them,  fastening  to  the  side  pieces,  and  iron  hooks,  or  grabs,  at 
one  end,  so  pointed  as  to  fasten  on  the  car  and  keep  the  jigger 
in  place.  The  end  of  the  right  side  of  this  jigger  was  worn  off, 
and  so  was  shorter  than  the  other,  and  the  plaintiff  says  ^^  that 
made  a  jump  which  caused  the  jar."  That  side  swung  from 
the  car  and  the  right  wheel  of  the  two  fell  from  it.  He  saw 
this  after,  but  not  before  he  was  hurt ;  did  not  before  notice  it. 
"  The  jigger,"  he  says,  "  slipped  down  and  the  wheel  jumped 
round  and  struck  me  on  the  leg." 

Schrier  testified  that  the  jigger,  if  properly  constructed, 
would  fit  square  on  to  the  track,  and  present  no  abrupt  point ; 
that,  going  at  a  slow  run,  if  the  jigger  is  properly  constructed, 
there  is  no  reason  why  the  car-wheels  should  jump.  "  I  should 
consider  if  it  struck  it  on  a  run  at  all  it  would  jump.    I  should 
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consider  it  is  according  to  the  fastness  of  the  run.  I  should 
not  consider  that  if  after  a  wheel  has  jumped  up,  it  runs  right 
along  straight  up  the  jigger,  the  fact  that  the  running  has  been 
adopted  to  force  it  along,  has  any  effect  whatever  upon  the 
running  up  the  rest  of  the  way,  if  it  was  going  all  straight. 
The  jigger  should  he  constructed  so  that  the  grabs  should  be 
sharp  to  hold  them  to  their  place,  not  necessarily  too  sharp,  but 
sharp  enough  to  hold  them  to  the  bed  of  the  car ;  the  weight  of 
the  wheels  would  hold  them.  I  can't  say  how  long  they  should 
be  for  a  ted  or  twelve-foot  jigger ;  long  enough  to  hold,  long 
enough  so  that  they  have  a  proper  bearing  on  the  car.  They 
should  not  be  blunt  at  the  ends." 

Curbeau  testifies  that  he  was  one  of  those  engaged  at  the 
same  time  with  plaintiff  in  loading  these  wheels ;  it  was  his 
first  experience  in  that  business.  He  says,  "  the  bottom  end 
of  the  jigger,  as  it  rested  on  the  rail,  was  broomed  up,  affected 
in  both  ends  and  running  along  up  the  jigger.  I  mean  by 
brooming  up,  as  though  you  took  a  stick  in  your  mouth  and 
chewed  it,  and  the  end  was  broken  off.  It  was  an  old  break ; 
one  was  broken  off  more  than  the  other"  ;  he  thinks  the  right 
hand  stringer.  He  says,  "between  the  breaking,  and  what 
was  worn  off,  I  think  there  must  have  been  two  inches  or  more 
broken  off.  I  mean,"  he  says,  "  it  was  two  inches  short,  it 
was  partly  broomed  up  six  or  eight  inches,  and  all  the  way  up 
the  jigger  where  the  wheel  ran.  Both  sides  were  pretty  well 
worn  in  the  joints.  Those  cross  bars  were  defective,  the  joints 
were  loose,  so  that  the  jigger  would  weave  in  that  way ;  if  there 
was  a  heavy  pressure  come  on  one  side  or  the  other  it  would 
liave  a  tendency  to  break  up." 

"  By  the  court :  That  is  that  the  cross  bars  were  not  firmly 
in  the  timber  that  constituted  the  main  parts  of  the  jigger  ? 

Answer.  Yes,  sir.  The  wood  was  also  worn.  I  did  not 
notice  anything  particular  in  regard  to  the  grabs,  any  more 
^an  they  were  short.  They  were  about  an  inch  or  an  inch  and 
an  eighth  in  length,  where  the  angle  begins  to  the  end  of  the 
grab.  They  were  blunt.  The  thickness  of  the  iron  at  the 
point  was  a  quarter  of  an  inch.  There  was  no  stick  provided 
to  go  across,  to  my  knowledge  no  rope  was  provided." 
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The  length  of  the  jigger :  This  witness  says  the  jigger  was 
not  long  enough ;  it  should  have  been  fifteen  or  sixteen  feet ; 
"  you  could  then  load  it  with  more  ease  and  less  danger."  He 
loaded  car  wheels  with  this  jigger.  He  had  seen  it  fall  ofiE 
^^  may  be  two  or  three  times  before  that." 
The  court :  "  That  is,  the  jigger  fell  off  from  the  car  !  " 
A.  ^^  Yes^  one  side  of  it  dropped  off  from  the  car  while  we 
were  loading  wheels.  *  ♦  ♦  *  I  bad  noticed  the  con- 
dition of  this  jigger  prior  to  this  accident  Before  this  hap- 
pened, I  was  looking  at  it  one  day  —  before  this*  accident  •^' 
about  six  months  before  the  accident ;  I  found  out  it  was  worn 
off  and  broomed  up  on  the  lower  end  there,  and  the  cross  bars 
going  through  the  tenons  were  loose  so  that  the  jigger  was 
going  this  shape — zig-zag." 

The  court :  "  The  cross  bars  were  loose  in  the  side  bars  1 " 
A.  "  Yesy  sir;  so  thai,  the  jigger  watbled.  I  noticed  the 
grabs  were  too  short  and  blunt.  I  told  Mr.  Forrest  we  had 
ought  to  have  a  new  jigger  made ;  the  old  one  was  played  out. 
The  reply  that  he  gave  me :  he  said  that  he  hadn^t  lumber  for 
to  make  a  new  one,  that  he  would  have  to  use  the  old  one. 
He  never  spoke  any  thing  more  to  me  about  it,  nor  I  to  him. 
This  conversation  with  Mr.  Forrest  was  about  six  months 
before  this  accident  happened ;  somewhere  in  the  fall  of  1871. 
*  *  *  *  The  cars  were  never  loaded  without  the  men 
running  the  wheels  up  on  the  jigger  to  my  knowledge ;  ordered 
to  run  them  —  I  saw  them  loaded  very  frequently.  I  had 
some  experience  in  loading  car  wheels.  They  could  not  load 
those  car  wheels  without  giving  them  a  running  start,  without 
more  help.  They  could  not  have  loaded  that  car  with  those 
wheels  without  more  help,  without  running  them." 

From  this  evidence  it  is  obvious  that  the  implement  fur- 
nished was  not  a  perfect  implement,  and  it  might  well  be 
found  that  it  was  used  in  the  ordinary  way,  and  that  the  wheels 
could  not  have  been  loaded  in  any  different  manner  from  that 
adopted.  Indeed,  it  is  assumed  by  the  learned  counsel  for  the 
appellant  that  the  jigger  was  old  and  out  of  repair,  arid  point- 
ing to  the  proposition  now  before  us  —  that  of  concurring  neg- 
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ligence,  he  says :  ^^  The  plaintiff  and  his  fellow  workmen  took 
this  old  jigger  to  load  these  wheels.  The  plaintiff  was  in  a 
hnrry  to  get  away.  Instead  of  rolling  the  wheels  up  the  jig- 
ger oaref ally  and  slowly,  as  they  first  began,  they  got  to  run- 
ning them  down  the  tracks  on  the  full  run,  making  the  jigger 
jump  every  time  they  struck  it,  and  finally  they  knocked  the 
jigger  out  of  place  and  the  wheels  run  off  and  hurt  the  plaint- 
iff." It  is  not  pretended  that  the  plaintiff  was  guilty  of  the 
omission  of  any  prescribed  duty,  or  of  any  misconduct  what- 
ever ;  on  the  contrary  he  with  his  associates  were  working  un- 
der the  eye  of  the  foreman,  and  for  aught  that  appears,  to  his 
satisfaction. 

l^ow  as  to  the  mode  of  getting  the  wheels  into  the  cars  :  Cati 
the  law  pronounce  it  negligent  or  careless  i  Had  the  plaintiff 
any  reason  for  supposing  it  was  not  the  proper  way  ?  He  had 
been  told  to  obey  Foirest,  who  was  giving  directions  about  it. 
There  was  diflSculty  in  getting  the  wheels  up ;  some  one  said 
"  run  them  up."  The  evidence  would  warrant  a  finding  that 
this  was  said  by  Forrest.  The  plaintiff  so  xmderstood  it,  and 
Forrest  does  not  deny  it.  If  he  did  not  say  it,  he  at  any  rate 
saw  the  process,  and  did  not  interfere.  More  than  that,  several 
wheels  were  run  up  successfully.  Was  the  speed  an  improper 
one }  On  his  direct  examination  the  plaintiff  says  the  run  was 
to  give  them  a  headway.  Did  they  do  more  than  this  ?  Were 
they,  indeed,  on  "full  run?"  The  evidence  is,  they  were 
"  run  "  to  the  jigger.  Does  this  mean  the  highest  rate  of 
speed,  or  a  less  rate ;  and  if  the  latter,  how  much  less  i 

As  to  the  jump  of  the  wheels,  the  witness  says  the  wheels 
gave  a  "  little  jump  "  as  they  struck  the  jigger — **may  be  an 
inch  or  a  half  an  inch."  He  also  says  this  was  because  one  end 
of  the  jig^r  was  shorter  than  the  other.  Nor  is  it  certain,  from 
the  proof,  that  if  the  jigger  had  been  of  full  and  equal  length, 
and  in  sound  condition,  it  would  not  have  carried  the  wheels 
to  the  car,  despite  the  manner  of  loading  it.  Was  there,  in 
fact,  any  departure  from  the  customary  and  proper  mode  of 
loading  such  bodies  ?  But  "  the  plaintiff  was  in  a  hurry  to 
get  away."    Was  that  evidence  of  negligence  ?    What  is  the 
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testimony  ?  He  asked  Forrest  '^  if  be  would  allow  him  to  get 
ofE  at  tiv'e  o'clock,''  and  was  told  he  coold  go  when  the  wheds 
were  loaded.  What  inference  of  nndne  haste  does  the  law  at- 
tach  to  this  desire  t  What  reason  had  the  plaintiS,  at  any 
time,  for  supposing  that  it  was  less  safe  to  load  the  wheels  in 
one  way  than  the  other !  One  witness  testifies^  wheels  were 
always  so  loaded  ;  that  it  was  so  ordered.  Had  not  the  plaint- 
iff the  right  to  rely  somewhat,  and  if  so,  to  what  extent,  on  the 
experience  of  the  foreman,  or  even  on  that  of  his  associates  I 
Is  the  only  inference  fairly  dedudble  from  the  facts  one  of 
n^ligenoet  If  not  the  court  conld  not  declare  as  a  matter 
of  law  that  the  plaintiff  was  goilty  of  it,  and  the  case  should 
have  been  submitted  to  the  jury,  not  only  to  determine  what 
the  &cts  were,  but  the  proper  inferences  to  be  drawn  from 
them.  {SvDords  v.  Edgar^  69  N.  Y.  28 ;  17  Am.  Eep.  295 ; 
Hart  V.  Hudson  River  Bridge  Co.,  80  N.  Y.  622 ;  Stackus  v. 
N.  T.  a  <&  If.  R.  R.  Co.,  79  id.  464;  Payiye  v.  Trag  and 
Boston  R.  R.  Co.,  83  id.  572.) 

Second:  The  evidence  tends  to  show  that  the  defendant  did 
not  furnish  the  plaintiff  an  adequate  implement,  and  that  the 
injury  to  him  occurred  thereby.  The  jigger  was  iniperfect  and 
had  been  for  several  months ;  one  side  was  so  worn  or  broken 
as  to  be  shorter  than  the  oilier ;  the  bolts  or  tenons  were  loose ; 
the  whole  machine  "wabbled,"  or  **  weaved,"  or  moved  ''zig, 
zag"  when  pressed;  the  grab-irons  were  so  worn  as  to  be 
blunted  and  of  no  use,  presenting  an  end  three-quarters  of  an 
inch  on  the  surface  where  it  should  have  been  sharp.  Whether 
the  effect  of  these  things  was  not  to  change  the  center  of  grav- 
ity of  the  wheels,  and  so  throw  a  heavier  weight  upon  one  side 
of  the  jigger  than  it  was  intended  to  bear,  and  thus  throw  it 
from  the  car,  and  whether  this  result  was  aided  by  the  want  of 
a  grip  upon  the  car  itself ;  whether  indeed  the  accident  was  not 
altogether  owing  to  these  defects,  was  necessarily  a  question  for 
the  jury. 

It  is  not  denied  that  the  defendant  is  chargeable  with  the 
neglect  of  Ames  and  Forrest,  the  master-mechanic  and  foreman, 
to  discover  and  remedy  the  defects,  if  any  existed.     Nor  could 
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it  well  be  denied.  They  were  easily  discovered ;  the  jigger 
was  in  sight  and  seen  daily  by  both  of  these  agents  of  the  de- 
fendant. Forrest  indeed  had  direct  notice  that  a  new  jigger 
was  needed,  "  that  the  old  one  was  played  out."  His  excnse 
was  that  he  had  not  timber  to  make  a  new  one,  and  the  old  one 
must  be  used.     This  was  before  the  accident. 

It  is  said  tlie  plaintiff  might  also  see  the  defects.  True,  but 
he  did  not  know  the  effect  of  such  deficiencies,  and  was,  more- 
over, directed  by  his  superior  to  get  and  use  the  implement, 
and  whether  under  these  circumstances  he  should  be  charged 
with  knowledge  and  with  negligence  by  reason  of  it,  was  also 
for  the  jury.  {Gibson  v.  ^rie  Railway  Co.,  63  N.  Y.  449  ; 
20  Am.  Eep.  552 ;  Abrahams  v.  Reynolds^  5  H.  &  N.  143  ; 
Senior  v.  Ward,  1  El.  &  El.  385 ;  Hutchinson  v.  N.  Y.  iV.  <b 
B.  Kway  Co.,  5  Exch.  343-354.)  The  question  was  whether 
the  plaintiff  took  ordinary  care  in  doing  the  work  intrusted  to 
him,  and  in  determining  this  he  was  entitled  to  appeal  not  only 
to  the  evidence,  but  to  the  general  knowledge  of  the  jury.  The 
law  cannot  determine  it.  It  has  no  code  formulating  the  effect 
upon  one's  conduct  of  a  desire  for  an  early  release  from  a  day's 
labor,  or  regulating  the  rate  of  speed  which,  without  imputa- 
tion of  negligence  may  be  given  to  a  moving  body  for  the  pur- 
pose of  overcoming  its  inertia,  and  thus  aiding  its  ascent  on  an 
inclined  plane.  It  depends  upon  the  application  of  the  facts 
and  circufnstances  proved,  to  the  position  of  the  party. 

In  this  case  the  jury  might  have  found  that  the  plaintiff  was 
in  the  exercise  of  ordinary  care,  without  being  chargeable  with 
bias,  prejudice  or  passion,  and  that  an  implement  whose  parts 
were  of  unequal  length  where  they  should  have  been  equal, 
whose  joints  were  loose  and  infirm  where  they  should  have 
been  tight  and  steady,  and  whose  grip-iron  was  so  blunted  that  it 
would  not  hold,  might  be  pronounced  by  them  unsafe  and  un- 
fit for  the  purpose  to  which  it  was  devoted,  and  also  find  that 
the  injury  from  which  plaintiff  suffered  was  caused  thereby, 
without  violating  their  duty. 

We  therefore  concur  with  the  General  Term  in  thinking  the 
whole  case  should  have  been  submitted  to  the  jury.  The  order 
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appealed  from  should  be  aflSrmed,  and  under  the  stipulation 
the  plaintifE  must  have  judgment  absolute. 

All  concur,  except  Rapallo  and  Earl,  JJ.,  who  dissent. 

Order  affirmed  and  judgment  accordingly. 


David  Levy  et  al.,  Appellants  v,  Solomon  Lobb  et  al.,  Eespond- 

ents. 

Plaintiffs  employed  the  defendants,  who  were  brokers,  to  purchase  for  them 
a  specified  amount  of  U.  S.  bonds,  the  latter  agreeing  to  loan  and  advance 
the  purchase-price.  Defendants  purchased  in  their  own  names  the  amount 
of  bonds  specified,  and  reported  to  plaintiffs'  a  purchase  on  their  account 
at  a  price  greater  than  that  paid,  subsequently,  without  knowledge  of  the 
overcharge  and  upon  an  agreement  on  the  part  of  defendants  to  carry  the 
original  bonds  purchased  for  plaintiffs*  account  to  a  specified  date  at  a 
rate  of  interest  agreed  upon,  the  latter  paid  certain  charges  for  com- 
missions and  alleged  expenses,  and  also  $10,000  on  the  purchase-price. 
Defendants  before  the  time  of  credit  expired  sold  the  bonds  purchased, 
without  notice  to,  or  the  knowlege  or  assent  of  plaintiffs.  Held,  that 
upon  obtaining  knowledge  of  the  facts  plaintiffs  were  entitled  to  repudiate 
the  purchase  and  to  recover  back  the  moneys  paid. 

Oruman  v.  Smith  (81  N.  Y.  25).  and(7apro»  v.  Tliompson  (86  id.  418),  distin- 
guished. 

Levy  V.  Loeb  (15  J.  &  S.  61),  reversed. 

(Argued  May  1,  1882  ;  decided  June  13,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court,  of  the  city  of  New  York,  entered  upon  an  order  made 
February  11,  1880,  which  affirmed  a  judgment  in  favor  of 
plaintiffs'  entered  upon  a  decision  of  the  court  on  trial  at  Spe- 
cial Term.     (Reported  below,  15  J.  &  S.  6L) 

This  action  was  brought  to  recover  back  moneys  paid  by 
plaintiffs  under  a  contract  for  the  purchase  of  certain  United 
States  bonds,  which  contract  plaintiffs  claimed  a  right  to  rescind 
because  of  non-performance  on  the  part  of  defendants. 

Defendants  who  where  bankers  and  brokers  were  employed 
by  plaintiffs  to  purchase  for  their  account  and  risk,  $100,000  of 
"  United  States  sixes  "  of  1881,  and  tlie  same  amount  of  United 
States  bonds  of  1867.   It  was  agreed  that  the  purchase-price  was 
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to  be  loaned  and  advanced  by  defendants,  at  a  specified  rate  of 
interest,  the  original  bonds  so  purchased  to  be  held  as  collateral 
and  to  be  carried  for  plaintiffs'  account.  The  bonds  of  1881 
were  bought  by  defendants  in  Frankfort,  in  their  own  name 
through  agents  there,  on  February  16,  1881.  On  February  18, 
defendants  gave  plaintiffs  notice  of  a  purchase  on  their  account 
at  a  price  which  made  the  amount  of  the  purchase  $577.82,  more 
than  the  actual  cost  of  the  bonds ;  this  was  explained  as  made 
np  of  sums  paid  for  insurance  and  a  charge  for  commissions 
for  purchasing  the  bonds  in  Frankfort,  called  "  courtage  "  which 
was  not  in  fact  paid.  The  bonds  of  1867  were  bought  by  de- 
fendants in  June,  1876,  they  rendered  an  account  of  the  pur- 
chase for  $31.25  more  than  was  actually  paid.  Defendantsr car- 
ried the  bonds  until  March  30,  1877,  at  wliich  time  they  ren- 
dered an  account  to  plaintiffs,  who  relying  thereon  paid  on  ac- 
count the  sum  of  $10,746.74,  and  defendants  in  consideration 
thereof  agreed  to  carry  the  original  bonds  until  June  30, 1877, 
which  time  was  afterward  extended  to  January  2, 1878.  Before 
that  time  defendants  sold  the  bonds  for  their  own  account  with- 
out the  knowledge  or  consent  of  plaintiffs.  On  January  9, 1878, 
defendants  demanded  payment  of  the  balance  of  the  account  with 
notice  that  upon  default,  the  bonds  would  be  sold  the  next  day  for 
account  and  risk  of  plaintiffs  and  on  that  daj'  defendants  sold  the 
amount  so  purchased  of  similar  bonds.  Plaintiffs  did  not  discover 
the  excessive  charges  or  the  prior  sale  until  after  the  last  sale.  De- 
fendants set  up  as  a  counter-claim  the  deficiency  arising  on  the 
second  sale.  The  Special  Tenn  disallowed  tlie  counter-claim 
and  directed  judgment  in  favor  of  plaintiffs  for  $713,77,  being 
the  amount  of  the  charges  in  excess  of  the  sums  paid  on  said 
purchases  with  interest.  Plaintiffs  appealed  from  that  portion 
of  the  judgment  which  disallowed  them  the  balance  of  the  sum 
so  paid  by  them.  Defendants  appealed  from  that  portion 
which  disallowed  their  counter-claim.  The  appeals  were  argued 
and  decided  separately.  The  case  on  the  appeal  of  the  defend- 
ants from  judgment  of  General  Terra  affirming  the  judgment 
on  their  appeal  is  reported  in  85  N.  T.  365.  Further  facts 
appear  in  the  opinion. 
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Lewis  Sanders  for  appellants.  Plaintiffs  are  entitled  to  re- 
cover, there  being  a  total  failure  of  consideration.  {Griggs  v. 
Av^tin^  20  Mass.  22 ;  Goodwin  v.  GiJherty  10  id.  510 ;  Carter 
T.  Garter,  31  id.  429 ;  Eill  v.  ReweU,  11  Mete.  271 ;  Harri- 
son V.  Chilton,  5  Gugen,  293 ;  Wheeler  v.  Beard,  12  Johns. 
364 ;  Giles  v.  Edwards,  7  Term  E.  181 ;  Richards  v.  Allen, 
17  Me.  299.) 

Will  Ma/n  for  respondents.  A  witness,  who  personally 
knows  nothing  of  a  transaction  itself,  cannot  be  allowed  to 
read  or  testify  from  private  books  or  memoranda.  {Haisey  v, 
Sinsebaugh,  1 5  N.  Y.  485  ;  Marcly  v.  Shults,  29  id.  346.) 

MiLLEK,  J.  Upon  the  former  appeal  in  this  case  this  conrt 
held  that  the  counter-claim  set  up  by  the  defendants  for  a  de- 
ficiency arising  upon  the  sale  of  the  bonds  alleged  to  have 
been  purchased  by  them  for  the  plaintiffs,  was  properly 
rejected  upon  the  ground  that  substantial  performance 
was  a  condition  precedent  to  the  right  of  recovery,  and  that 
this  was  not  shown.  It  was  also  held  that  certain  other  bonds 
having  been  purchased  by  defendants  under  the  same  agree- 
ment, and  the  plaintiffs  having  been  charged  a  commission  for 
buying  and  the  defendants  having  received  a  commission  from 
the  sellers,  that  the  taking  of  these  commissions  on  both  sides 
was  a  breach  of  the  contract. 

The  plaintiffs  recovered  upon  the  trial  for  two  erroneous  and 
illegal  items  charged  to  and  paid  by  them,  one  of  $577.82 
being  a  charge  for  insurance  on  bonds,  which  had  not  been  paid 
or  incurred,  and  for  commissions  in  purchasing  bonds  in  Frank- 
fort, and  the  other  item  of  $31.25  being  the  excess  of  the 
amount  paid  on  the  last  purchase  of  bonds,  together  with  the 
interest  on  these  several  illegal  sums. 

Upon  this  appeal  the  plaintiffs  claim  that  there  was  error  in 
not  allowing  to  them  the  sum  of  $10,746.74,  paid  by  them  to 
the  defendants  on  tlie  30th  day  of  March,  1 877,  upon  an  ac- 
count rendered  to  them  by  the  defendants,  including  the  ille- 
gal items  for  which  a  recovery  was  had  by  the  plaintiffs,  in 
which  account  the  defendants  claimed  $240,746.74  as  due  them 
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from  the  plaintiflEs.  The  judge  found  that  the  plaintiffs,  rely- 
ing upon  this  account  as  correct,  which  account  was  then  stated 
between  the  parties,  paid  the  defendants  the  above-mentioned 
sum,  and  in  consideration  thereof  they  agreed  to  carry  the 
original  bonds  for  tlie  plaintiffs  to  the  30th  of  June,  1877, 
which  agreement  was  renewed  and  extended  until  Januaiy  2, 
1878,  at  a  rate  of  interest  which  was  also  agreed  upon.  An 
additional  finding  was  also  made  to  the  effect  that  the  defend- 
ants after  the  13th  day  of  March,  1877,  and  before  the  2d  day 
of  January,  1878,  for  their  own  account,  without  the  knowl- 
edge or  consent  of  the  plaintiffs,  sold  the  whole  of  the  original 
bonds.  That  the  plaintiffs  did  not  discover  that  the  defendants 
had  bought  the  bonds  at  one  price  and  charged  them  at  an  ad- 
vance of  $607.07,  and  had  sold  them  on  their  own  account  be- 
fore January  10, 1878. 

In  brief  it  appears,  and  in  substance  is  found,  that  instead 
of  performing  their  contract  of  agency  the  defendants  pur- 
chased the  bonds  in  question,  in  their  own  name  at  prices  stated, 
and  then  charged  them  to  plaintiffs  at  higher  prices,  and  re- 
ported the  purchases  as  made  for  them  at  those  enhanced  prices ; 
relying  upon  this  false  statement  and  in  consideration  of  the 
agreement  to  carry  the  bonds  as  above  stated,  plaintiffs  paid 
the  sum  called  for.  No  such  purchases  were  made  as  reported, 
and  upon  discovery  of  this  fact  clearly  the  principal  was  au- 
thorized and  justified  in  repudiating  the  fictitious  transaction 
reported.  It  was  upon  this  ground  that  the  former  appeal  from 
that  portion  of  the  judgment  rejecting  defendants'  counter- 
claim was  sustained  (85  N.  Y.  365),  and  it  is  this  which  dis 
tinguishes  the  case  from  Capron  v.  Thompson  (86  N,  Y.  418); 
and  from  (rruman  v.  Smith  (81  N.  Y.  25),  wherein  we  held 
that  the  unauthorized  sale  by  a  broker  of  stock  purchased  and 
carried  on  a  margin  was  not  a  breach  of  a  condition  precedent 
which  prevented  the  broker  from  charging  for  the  purchase  of 
the  stock,  and  was  not  a  defense  to  an  action  to  recoVer  the 
purchase-price,  but  that  he  was  liable  in  damages  for  the  unau- 
thorized sale.  Here  was  a  failure  to  perform  the  contract  of 
purchase ;  a  breach  of  a  condition  precedent.  As  said  by  Finch, 
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J.,  on  the  former  appeal,  "  the  agents  instead  of  buying  for  ac- 
count and  risk  of  their  principal  alone,  bought  these  bonds  on 
their  own  account,  at  a  fixed  price,  and  held  them  for  the 
principal  at  a  larger  price,  and  for  the  profit  which  was  meant 
to  be  realized." 

It  is  appai'ent  from  some  of  the  findings  to  wliich  reference 
has  been  haa,  that  the  defendants  violated  the  contract  of  agency 
entered  into  between  them  and  the  plaintiffs ;  they  also  were 
chargeable  with  a  breach  of  the  contract  by  which  tliey  agreed 
with  the  plaintiff  to  carry  the  bonds  for  them  upon  the  terms 
stated  until  the  2d  day  of  January,  1878.  In  disn  gard  of  this 
condition,  and  before  the  time  had  arrived  up  to  which  they 
were  to  caiTy  the  bonds,  the  defendants  as  the  court  found  dis- 
posed of  the  bonds.  The  sum  of  $10,746.74,  was  paid  by  the 
plaintiffs  as  a  consideration  of  the  agreement  to  carry  the 
original  bonds.  This  money  was  paid  expressly  for  this  pur- 
pose, and  both  the  plaintiffs  and  the  defendants  understood 
that  the  bonds  were  to  be  retained  and  carried  for  the  benefit 
of  the  plaintiffs  until  the  time  specified  by  the  agreement,  and 
the  defendants  were  bound  to  carry  the  bonds  as  agreed.  The 
money  was  paid  with  this  object  in  view,  and  the  plaintiffs  then 
understood  that  the  bonds  were  to  be  kept  for  their  benefit  until 
the  period  named,  and  the  defendants  agreed  that  this  should 
be  done.  They  utterly  failed  to  perform  this  part  of  their  duty, 
and  in  violation  of  the  plaintiffs'  right,  without  the  plaintiffs' 
knowledge  and  consent,  and  without  even  notice  to  them  ex- 
posed the  l)onds  for  sale,  and  sold  the  same.  This  clearly  the 
defendants  had  no  right  to  do,  and  this  act  must  be  regarded 
as  a  rescission  of  the  contract  by  them. 

Looking  at  the  transaction  in  the  light  most  favorable  to  the 
defendants,  they  stood  in  the  position  of  vendors.  Where  the 
vendor  of  property,  who  has  received  a  portion  of  the  purcliase- 
price,  on  agreement  to  hold  and  deliver  the  property  to  the 
vendee  8n  payment  of  the  balance,  without  notice  to  the  vendee 
disposes  of  the  same,  he  may  be  treated  as  wrongly  rescinding 
the  contract  on  his  part,  and  the  vendee  may  maintain  an  action 
to  recover  the  money  paid  in  part  performance  of  such  eon- 
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tract.  {Monroe  v.  Reynolds,  47  Barb.  574  ;  Raymond  v.  Bear- 
nard^  12  Johns.  274 ;  Fancher  v.  Goodman^  29  Barb.  316.) 
By  the  failure  to  perform  the  contract  on  the  part  of  the  de 
fendants  there  was  a  total  failure  of  the  consideration  paid  by 
the  plaintiffs  for  carrying  the  stock,  and  it  became  of  ho  avail 
by  reason  of  the  defendants'  unlawful  act.  The  plaintiffs  lost 
the  benefit  of  the  time  named  in  the  disposition  of  the  bonds, 
and  the  amount  paid  by  them,  therefore,  did  not  prevent  the 
defendants  from  making  a  sale  in  disregard  of  the  plaintiffs' 
rights.  The  consideration  paid  was  received  by  defendants 
without  any  return  for  the  same,  and  without  any  advantage 
conferred  upon  the  plaintiffs  as  was  intended.  As  the  de- 
fendants rendered  no  service  on  account  of  the  money  paid, 
failed  to  carry  the  bonds,  and  neglected  to  perform  the  obliga- 
tion assumed  by  them,  it  is  obvious  that  they  are  lawfully 
bound  to  refund  the  money  thus  paid  them,  and  the  plaintiff* 
were  entitled  to  recover  the  same. 

The  construction  we  have  placed  upon  the  obligation  of  the 
defendants  is  also,  we  think,  fully  supported  by  the  decision 
of  this  court  on  the  first  appeal.  As  we  have  seen,  the  court 
rejected  the  defendants'  counter-claim  upon  the  ground  that 
the  contract  was  not  substantially  performed  by  them  in  any  of 
its  essential  elements,  and  it  is  laid  down  in  the  opinion  that 
they  broke  the  contract  by  taking  commissions  on  both  sides 
and  by  not  carrying  the  original  bonds  as  agreed.  While  the 
taking  of  commissions  as  held  may  of  itself  have  constituted  a 
breach,  and  on  the  former  appeal  was  properly  to  be  considered 
in  answer  to  the  claim  of  the  defendants  to  recover  a  counter- 
claim, as  th^re  is  no  finding  that  the  defendants  had  recefved 
such  commissions,  and  inasmuch  as  the  court  refused  so  to 
find,  the  question  in  regard  to  such  commissions  is  not  now 
before  us.  Nor  is  it  necessary  to  pass  upon  that  question,  inas- 
much as  it  already  appears  that  the  failure  to  carry  the  bonds 
by  the  defendants  was  a  rescission  of  the  contract  which  ren- 
dered them  liable  to  refund  the  money. 

While  for  the  error  pointed  out  a  new  trial  should  be  granted, 
we  think  that  this  is  not  a  case  where  the  plaintiffs  are  entitled 
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to  a  judgment  for  the  full  amount  claimed  in  addition  to  tliat 
already  recovered.  The  entire  evidence  is  not  before  us,  and 
it  is  not  so  clear  that  upon  another  trial  there  may  not  be  sudi 
a  change  in  the  testimony  as  will  alter  the  aspect  of  the  case, 
and  under  such  circumstances  a  new  trial  should  be  had. 

It  is  not  obvious  how  the  judgment  already  affirmed  can 
stand  if  a  new  trial  is  granted,  and  we  think  it  mast  be  vacated 
by  a  reversal. 

The  judgment  should  therefore  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concur,  except  Kapallo,  who  concurs  in  all  save  the  nile 
of  damages,  and  Andrews,  Ch.  J ,  and  Tracy,  J.,  who  take 
no  part. 

Judgment  reversed. 


J5  Jg(      In  the  Matter  of  the  Petition  of  William  T.  Blodgett  et  al., 

to  Vacate  an  Assessment. 

The  provisions  of  the  act  entitled  "An  act  in  relation  to  regalating  and 
grading  the  Eighth  avenae  in  the  city  of  New  York/'  (Chap.  598,  Laws  of 
1870),  which  authorize  the  commissioners  of  public  parks  to  change  the 
grade  of  streets  intersecting  said  avenue  to  conform  to  the  grade  thereof, 
are  void,  as  the  including  them  in  the  act  renders  it  repugnant  to  the  con- 
stitutional provision  (State  Const.,  art.  3,  §  16)  declaring  that  a  local  or 
private  bill  shall  embrace  but  one  subject,  and  that  shall  be  ezprewed 
in  the  title. 

Accordingly  heldt  that  an  assessment  for  grading  an  intersecting  street, 
which  work  was  done  under  said  provisions,  was  void. 

In  'ft  Blodgett  et  al.  (27  Hun,  12),  reversed. 

(Argued  May  30,  1882  ;  decided  June  13, 1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  April  10,  1882, 
which  reversed  an  order  of  Special  Term  vacating  an  assess- 
ment "for  regulating,  grading,  curb,  gutter  and  flagging 
Eighty-second  street  between  Eighth  avenue  and  the  Boule- 
.  vard."     (Reported  below,  27  Hun,  12.) 
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The  grade  of  said  street  was  originally  established  in  1853, 
it  was  changed  by  the  commissioner  .of  public  works,  and  the 
work  for  which  the  assessment  was  laid  was  done  to  conform 
the  grade  with  that  of  Eighth  avenue  under  claim  of  authority 
given  by  the  act  chapter  593,  Laws  of  1870. 

Cha/rleB  E.  MUUr  for  appellants.  Chapter  593  of  the  Laws 
of  1870,  under  which  the  commissioner  of  public  works 
claimed  the  power  to  change  the  grade,  as  he  actually  did  in 
1870,  is,  so  far  as  Eighty-second  street  is  concerned,  unconsti; 
tutional  as  not  expressing  its  subject  in  its  title.  {Town  of 
jFishkiU  V.  Plank-road  Company^  22  Barb.  634;  People  v. 
HiOsj  36  N.  Y.  449 ;  Baldwin  v.  May(yr,  2  Keyes,  387-392 ; 
People  v.  O'BHen,  38  N.  Y.  193;  Smith  v.  Mayor,  7  Eobt. 
190 ;  Pvllman  v.  Mayor ,  54  Barb.  169  ;  Gaskin  v.  Meek,  42 
N.  Y.  186  ;  People  v.  Corn!r%  of  Highway,  etc,,  53  Barb.  70  ; 
People  V.  AUen,  3  Hand.  404-417 ;  People  ex  rd.  Lee  v.  B^d 
of  Supervisors  of  Chautauqua  Co.,  4  id.  10 ;  People  ex  rd, 
PraUv,  Com.  Council  of  Brooklyn,  13  Abb.  [N.  S.]  121; 
People  V.  Briggs,  50  N.  Y.  553 ;  Iluher  v.  People,  49  id.  132 ; 
In  Matter  of  Sackett,  etc..  Streets,  74  id.  95.)  This  is  not  a 
case  for  a  reduction  of  the  assessment.  {In  re  P.  E.  School, 
75  N.  Y.  324 ;  PeopU  v.  Haines,  49  id.  587.) 

J.  A.  Beall  for  respondent.  The  grade  of  1868  was  lawfully 
established.  {In  re  Walter,  83  N.  Y.  538.)  The  conforming 
of  the  grades  of  the  intersecting  streets  to  the  new  grade 
of  the  Eighth  avenue  was  a  part  of  the  subject  expressed  in 
and  was  indicated  by  the  title  of  the  act  of  1870,  chapter 
593.  {In  re  Mayor,  50  N.  Y.  504  ;  Brewster  v.  Syraeicse,  19 
id.  116;  People  Y.Lawrence,  ^%  Barb.  192;  City  of  Roches- 
ter V.  Briggs,  50  N.  Y.  553 ;  In  re  Van  Antweip,  56  id. 
261-7;  Nuendorf  v.  Duryea,  69  id.  557;  hi  re  Met.  Gas- 
light Co.,  85  id.  526 ;  GloversmUe  v.  Howell,  70  id.  287 ; 
Harris  v.  The  People,  59  id.  599 ;  People  v.  Bank^^  67  id. 
568;  In  re  Oiie  Hundred  and  Thirty-eighth  St.,  MSS. ; 
Sick  els  —  Vol  .  XLI V.        60 
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In  re  Vdkeningy  52  N.  T.  650 ;  Brewster  v.  Syrcumse,  19 
id.  116;  27111.  534;  53  Penn.  St.  391.)  Even  if  the  grade 
of  1870  was  illegally  established,  the  assessment  should  not 
have  been  vacated  as  the  alleged  invalidity  would  affect  only 
the  work  done  between  the  Eighth  and  Ninth  avenues,  and 
the  extent  of  the  relief  which  could  be  lawfully  given  would 
be  to  deduct  from  the  assessment  the  cost  of  the  work  rendered 
necessary  by  such  change  of  grade,  (Laws  of  1870,  chap.  383, 
§  27 ;  In  re  St.  Joseph's  Asyhim^  69  N.  Y.  353 ;  In  re  Mer- 
riamy  84  id.  596 ;  In  re  Met,  G.  L,  Co.^  85  id.  526 ;  In  re 
TJpson^  MSS.)  The  objections  to  the  assessment  because 
flagging  was  laid  but  four  feet  wide,  and  because  of  the  pro- 
vision in  the  contract  that  work  rendered  necessary  by  a  change 
of  grade  should  l)e  done  at  contract  rates,  do  not  constitute 
substantial  errors  within  the  acts  of  1874,  chaps.  312  and  313. 
{In  re  Garvey^  77  N.  Y.  523;  In  re  Second  Ave.  M,  E^ 
Churchy  66  id.  375.)  This  was  a  case  for  a  reduction  of  the- 
assessment.  {In  re  W alter ^  83  N*.  Y.  538;  Laws  of  1870,  chap. 
383 ;  In  re  Merriam,  84  N.  Y.  596,  606 ;  In  re  Met  G.  Z. 
Co.,  85  id.  526 ;  In  re  Ilehrew  Asylum^  70  id.  476 ;  In  re 
St  Joseph's  Asylum^  69  id.  353  :  In  re  Upson^  MSS.)  Tlie 
change  of  the  grade  between  the  Eighth  and  Ninth  avenues  in 
no  way  affected  tlie  assessment  upon  the  petitioner's  lots,  and 
he  is,  therefore,  not  aggrieved  by  the  assessment  by  i"eason  of 
such  grade,  ^vithin  the  meaning  of  the  statutes  autliorizing- 
this  form  of  proceeding.  (Laws  of  1858,  chap.  338  ;  Laws  of 
1870,  chap.  383,  §  27 ;  Laws  of  1872,  chap.  580,  §§  6,7;  Laws 
of  1874,  chaps.  312,  313 ;  In  re  Merriam,  84  N.  Y.  596,  606  ; 
In  re  Met  G.  Z.  Cb.,  85  id.  526  ;  In  re  Upson^  MSS. ;  In  re 
Roberts,  25  Hun,  -371 ;  Laws  of  1880,  chap.  550.)  The  peti- 
tioner  is  entitled  to  no  greater  relief  than  he  could  obtain  be- 
fore the  commission  created  by  chapter  550  of  the  Laws  of 
1 880,  and  having  proved  no  excess  of  cost  or  other  damage,  is 
not  in  this  case  entitled  to  relief.  {In  re  Bassford,  50  N.  Y. 
509  ;  In  re  Eager,  46  id.  100  ;  In  re  Ingraham^  64  id.. 310; 
In  re  Ilehrew  Asylum,  70  id.  476  ;  In  re  Boberts,  81  id.  62-68.) 
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Danforth,  J.  I  think  this  appeal  must  prevail.  The  assess- 
ment in  question  was  for  "  regulating,  grading,  curb,  gutter  and 
flagging  Eighty-second  street  between  Eighth  avenue  and  the 
Boulevard,"  and  is  to  be  sustained,  if  at  all,  by  the  authority 
of  the  statute  entitled, ''  an  act  in  relation  to  regulating  and 
grading  the  Eighth  avenue  in  the  citj  of  New  York,"  chapter 
593,  Laws  of  1870.  It  provides  that  "  Eighth  avenue,  from 
Fifty-ninth  street  to  One  Hundred  and  Twenty-second  street 
shall  be  regulated,  graded  and  improved  according  to  certain 
grades  therein  stated ;  and  that  the  commissioner  of  public 
works  shall  liave  power,  within  six  months  from  and  after  the 
passage  of  this  act,  to  change  the  grade  between  the  Eighth  and 
Ninth  avenues  of  any  streets  intersecting  the  Eighth  avenue 
between  Fifty-ninth  and  One  Hundred  and  Twenty-second 
streets,  in  such  a  manner  as  will  best  make  such  grades  conform 
to  the  grade  of  the  Eighth  avenue?'^  ^ 

This  is  evidently  a  local  act,  and  therefore  should  embrace 
only  one  subject,  and  that  subject  should  be  "  expressed  in  the 
title."  (Constitution  of  N.  T.,  §  16,  art.  3.)  I  am  unable  to 
find  any  answer  to  the  appellants'  contention  that  the  act  is  re- 
pugnant to  this  provision.  If  the  title  is  examined,  it  is  seen 
to  be  plain  and  unambiguous ;  it  presents  to  the  reader  a  sub- 
ject which  will  attract  the  attention  of  any  person  concerned 
with  the  streets  or  avenues  of  the  city  to  which  it  relates,  and 
quiet  the  apprehensions  of  any  one  whose  property  interest  is 
not  within  the  limits  of  the  Eighth  avenue,  fit  would  be  un- 
profitable to  analyze  here  the  various  cases  referred  to  by  the 
learned  counsel  for  the  respondent,  as  sustaining  the  law  in 
question,  for  not  one  of  them  embraces  the  fact  on  which  his 
proposition  nmst  depend,  and  that  lacking, jvve  are  to  ascertain 
whether  there  is  any  thing  in  the  title  whfch  signifies,  or  by 
any  process  of  philological  deduction,  can  be  made  to  signify 
that  any  street  other  than  Eighth  avenue  is  to  be  affected  by 
the  enforcement  of  the  act.  It  is  specific  and  brings  to  the 
mind  of  the  citizen  an  avenue  and  its  improvement.  Its  grade 
may  be  made  perfect  according  to  the  tenns  of  the  statute, 
without  aid  from  the  arrangement  of  other  streets,  and  so  it  is 
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contemplated  by  the  act ;  for  the  intersecting  streets  are  by  its 
terms  to  be  made  "  to  conform  to  the  grade  of  Eighth  avenne." 
In  a  certain  general  sense  every  street  in  a  city  is  affected  by 
a  change  made  in  any  one  of  them,  either  in  its  grade  or  other 
mode  of  improvement ;  so  by  the  erection  of  public  buildings, 
the  locations  of  markets  o;*  parks,  or  other  places  to  advance 
business,  or  provide  recreation,  but  it  would,  I  think,  hardly  be 
pretended  that  any  of  these  objects  could  be  attained  under  an 
act  whose  title  was  limited  like  the  one  before  ns./  Of  all  the 
cases  cited  by  the  respondent  that  of  The  City  of  Hochester  v. 
Brigga  (50  N.  Y.  553),  may  be  selected  as  best  fitted  to  serve 
its  purpose.  There  under  an  act  entitled  "  an  act  to  amend  the 
several  acts  in  relation  to  the  city  of  Rochester,"  a  variety  of 
topics  were  introduced  into  separate  sections,  relating  to  the 
6ity  government,  taxes,  the  creation  of  new  offices,  confirming 
the  action  of  the  common  council  in  relation  to  certain  im- 
provements in  Lake  avenue,  the  location  of  a  railroad  track  at 
the  side  instead  of  the  middle  of  the  street,  and  even  authoriz- 
ing certain  water  commissioners  "  to  contract  with  the  trustees 
of  any  village  "  through  which  "  the  water  pipes  of  the  city 
were  laid  for  the  supply  of  such  villages  with  water,"  and  m 
case  such  contract  was  made,  empowered  "  the  village  authori- 
ties to  levy  and  collect  the  annual  expense  thereof  with  the 
annual  tax  of  the  village."  The  act  was  sustained  against  the 
objection  presented  here  upon  the  ground  that  the  title  ex- 
pressed the  government,  or  character,  or  coi'poration  of  the  city 
of  Rochester,  and  hence  the  bill  might  embrace  all  these  minor 
subjects.  But  even  then  the  court  say,  "  In  an  act  in  relation 
to  Lake  avenue,  it  would  not  be  competent  to  insert  provisions 
respecting  Mount  Hope  avenue.  As  to  such  a  bill  Lake  avenue 
would  be  the  subject."  It  is  time  that  this  form  or  aspect  of 
the  question  was  not  then  before  the  court,  but  in  view  of  the 
extensive  argument  upon  which  the  conclusion  in  the  case  was 
reached,  the  proposition  is  of  considerable  force,  and  entitled 
to  more  weiglit  than  a  mere  illustration.  Indeed  if  the  con- 
stitutional inhibition  is  to  bo  considered  as  having  any  force 
of  meaning,  it   must   be   held   as  applying  to  the  act  before 
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OS.  The  improvement  or  alteration  in  any  mode  of  the  inter- 
secting streets,  is  not  fairly  or  reasonably  connected  with  the 
improvement  or  regulating  of  Eighth  avenue,  nor  would  any 
measures  adopted  in  reference  to  those  streets  facilitate  the  ac- 
complishment of  the  purpose  expressed  in  the  act.  The  subject 
matter  of  the  statute  which  permitted  the  assessment  com- 
plained of  is  foreign  to  that  indicated  by  the  title,  and  the  act  in 
that;  respect  must  be  pronounced  invalid.  This  conclusion 
makes  it  imnecessary  to  consider  other  questions  raised  by 
the  appellants,  and  requires  that  the  judgment  of  the  General 
Term  should  be  reversed,  and  that  of  the  Special  Term  affirmed. 

All  concur,  except  Finch  and  Tracy,  J  J.,  absent. 

Judgment  accordingly. 


The  Mabket  National  Bank,  op  New  York,  appellant,  v. 
The  Pacific  National  Bank  of  Boston,  Massachusetts, 
Respondent. 

Under  the  provisions  of  the  Code  of  Civil  Procedure  in  reference  to  service 
of  summons  hj  pubUcation  (§§  440,  441, 787),  such  service  is  not  complete 
until  the  expiration  of  at  least  six  full  weeks  from  the  time  of  the  first 
publication,  or,  when  service  is  made  out  of  the  State,  until  the  expiration 
of  that  period  after  such  service. 

Where,  therefore,  after  the  granting  of  an  order  of  publication,  summons 
was  served  on  defendant  out  of  the  State  on  November  25, 1881,  and 
judgment  by  default  was  entered  January  20,  1882,  held,  that  the  judg. 
ment  was  premature  ;  and  that  an  order  setting  It  aside  was  properly 
granted. 

(Argued  May  30,  1882;  decided  June  13,  1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Ck)urt,  in  the  first  judicial  department,  made  at  the  March  terra, 
1882,  which  reversed  an  order  of  Special  Term  denyirjg  a 
motion  to  vacate  and  set  aside  a  judgment  by  default  herein, 
and  which  granted  said  motion. 

The  material  facts  are  stated  in  the  opinion. 
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Abram  Wakenuin  for  appellant.  Under  section  441  of  the 
Code  of  Civil  Procedure  a  service  of  summons  by  publication 
is  complete  after  six  insertions  in  six  successive  weeks,  although 
less  than  forty-two  days  intervened.  (Code  Cr.  Proc,  §§  440, 
441 ;  Code  Proc,  §  137  ;  Sheldon  v.  Wright,  7  Barb.  40,  46 ; 
6  N.  T.  497,  517;  21  id.  150;  Chamberlmn  v.  Dempsy,  13 
Abb.  Pr.  421 ;  Wood  v.  Terry,  4  Lans.  80;  Steinle  v.  BeU, 
12  Abb.  Pr.  [N.  S.]  172,  174.) 

John  T,  McDonovrgh  for  respondent.  The  order  of  the 
General  Terra  vacating  the  order  of  the  Special  Term  is  not 
appealable  to  this  court.  {Foote  v.  LatJirop,  41  N.  Y.  359  ; 
Koch  V.  Werder,  24  Alb.  L.  J.  453 ;  Beards  v.  Wheeler,  76 
N.  Y.  213;  Dinamare  v.  Adams,  ^Q  id.  618.)  Under  the 
provisions  of  section  5242  of  the  United  States  Revised  Stat^ 
utes,  an  attachment  issued  against  a  National  bank  wliich  is  in- 
solvent or  about  to  become  so,  is  void.  {Robinson  v.  Bank  of 
Newbern,  81  N.  Y.  385 ;  Chesapeake  Bh  v.  First  Nat.  Bk,, 
40  Ind.  269 ;  Nat  Bk.  v.  Colby,  21  Wall.  609  ;  Harvey  v. 
AUen,  16  Blatch.  29 ;  Ca^ey  v.  Adams,  102  Otto,  66 ;  Crocker 
V.  Marine  Bk.,  101  Mass.  240;  Bk.  of  Bethel  v.  Pahquiogue, 
14  Wall.  383 ;  Coddle  v.  Tracy,  11  Blatchf.  101 ;  Code  of 
Civil  Proc,  §  1217.)  The  time  of  the  defendant  to  answer  had 
not  expired,  and  consequently  the  entry  of  the  judgment  was 
irregular.  {Brooklyn  Trust  Co.  v.  Bidmer,  49  N.  Y.  84.) 
Service  was  not  complete  until  the  expiration  of  forty-two 
days.  {Tomlinson  v.  Van  Yechten,  6  How.  Pr.  199 ;  Brod  v. 
Heyman,  3  Abb.  []S .  S.]  396 ;  Richard'Son  v.  Bates,  23  How. 
Pr.  516 ;  New  Code,  §§  440,  441,  787 ;  Old  Code,  §§  135, 137 ; 
Note  to  §441  [Throop's  ed.] ;  SteirUeY.  BeU,  12  Abb.  Pr.  [N. 
S.J  171;  Rorkenderf  Y.  Taylor,  4  Peter,  349;  Howard  v. 
Batch,  29  Barb.  297,  301.) 

Miller,  J.  There  was  an  order  of  publication  in  this  case, 
which  was  commenced  by  attachment.  The  summons  and  com- 
plaint were  served  on  the  defendant,  who  was  a  non  resident, 
out  of  the  State,  on  the  25th  of  November,  1881,  and  judg- 
ment  was  entered  on   the  20th  of   January  following.     A 
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motion  was  made  at  Special  Term  to  vacate  the  judgment 
which  was  denied  and  upon  appeal  the  General  Term  reversed 
the  order  and  vacated  and  set  aside  the  judgment. 

Under  the  provisions  of  the  old  Code,  section  135,  it  is  de- 
clared that,  «  *  *  *  the  order  must  direct  the  publication 
to  be  made  in  two  newspapers  *  *  *  for  such  length  of 
time  as  may  be  deemed  reasonable  —  not  less  than  once  a  week 
for  six  weeks.  *  *  *  When  publication  is  ordered,  per- 
sonal service  of  a  copy  of  the  summons  and  complaint  out  of 
the  State  is  equivalent  to  publication  and  deposit  in  the  post- 
oflBce."  It  is  further  provided  by  section  137,  that,  "  the 
service  of  the  summons  shall  be  deemed  complete  at  the  expira- 
tion of  the  time  prescribed  by  the  order  of  publication.'^ 

There  has  been  some  conflict  in  the  decisions  in  regard  to 
the  constniction  to  be  given  to  the  language  of  the  statute  or  to 
words  of  a  similar  import  in  other  statutes.  {Sheldon  v.  Wright^ 
7  Barb.  40;  affirmed  on  appeal,  5  N".  T.  497,  517;  Bunce 
V.  Reedy  16  Barb.  347;  Olcott  v.  liobinson,  20  id.  148;  re- 
versed on  appeal,  21  N.  Y.  150 ;  Richardson  v.  Bates,  23 
How.  Pr.  516;  Chamberlain  v.  Dempsey,  13  Abb.  Pr.  421 ; 
Brad  v.  Eeyinann,  3  Abb.  Pr.  [N.  S.]  396 ;  Wood  v.  T&rry, 
4  Lans.  80 ;  Wood  v.  Morehouse,  45  N.  T.  369.)  The  cases 
of  Wood  V.  Morehouse  and  Olcott  v.  Robinson  decided  in  this 
court  uphold  the  doctrine  that  upon  a  sale  of  real  estate  under 
an  execution,  the  publication  for*  six  weeks  successively  before 
the  day  of  sale  is  within  the  statute  to  which  it  relates  although 
the  full  period  of  forty-two  days  has  not  expired  since  the  first 
publication.  It  is  no  doubt  the  rule  under  the  old  Code  that 
where  the  summons  was  served  personally,  without  the  State, 
the  service  was  not  complete  until  the  time  for  publication  had 
expired,  and  the  defendant  had  twenty  days  thereafter  to 
answer  {Broohlyn  Trvst  Co.  v.  Bidmer,  49  N.  Y.  84),  but 
the  precise  question  has  never  been  decided  in  this  court  when 
the  time  expires,  when  the  service  has  been  made  by  publica- 
tion. The  two  cases  last  above  cited  relate  to  the  sale  of  real 
property  where  there  is  no  provision  fixing  the  time  when 
the  service  shall   be  complete  as  provided  by  section   137 
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(supra).  It  will  also  be  noticed  that  some  of  the  cases  cited 
clearly  uphold  the  rule  that  when  the  order  directs  the  publica- 
tion of  a  summons  once  in  each  week  for  six  weeks,  the  time 
is  not  complete  until  the  expiration  of  forty-two  days.  (See 
Brod  V.  HeyTnanriy  3  Abb.  [N.  S.]  396 ;  Richardaon  v.  JiateSy 
23  How.  Pr.  516.) 

The  provisions  of  the  new  Code  are  more  definite  and  specific, 
•and  the  question  as  to  their  construction  is  an  open  one.  Sec- 
tion 440  provides  for  publication  for  a  specified  time^  not  less 
than  once  a  week  for  six  successive  weeks.  The  number  of 
weeks  is  specified  and  not  the  number  of  times.  Section  441 
declares  that  the  time  shall  be  complete  upon  the  day  of  the 
last  publication,  and  section  787  that  the  period  of  publication 
must  be  computed  so  as  to  include  the  day  which  completes 
^Q  full  period  of  pvhlication.  It  will  be  perceived  that  the 
publication  must  be  made  for  a  specified  period  of  time,  and 
when  the  statute  provides  for,  six  weeks  it  is  obvious  that  this 
period  will  not  elapse  prior  to  its  expimtion.  It  does  not  pro- 
vide for  a  publication  six  times  ^vithin  six  weeks,  but  for  a 
time  not  less  than  once  a  week  for  six  successive  weeks.  The 
publication  evidently  means  rather  more  than  printing  the 
notice.  Its  object  is  to  give  notice  by  means  of  the  news- 
papers, and  it  cannot  be  claimed  that  such  notice  is  given  for 
six  weeks  before  that  time  expires.  Looking  at  the  various 
provisions  referred  to,  it  is  a  reasonable  construction  that  the 
law  intended  a  full  six  weeks'  publication  and  not  six  times  in 
six  different  weeks.  If  it  were  otherwise  the  time  would  vary 
and  lead  to  confusion,  and  the  defendant  might  not  at  all  times 
know  when  it  would  expire  as  the  summons  need  not  be  pub- 
lished on  the  same  day  in  each  week.  (Steinle  v.  J3eU,  12  Abb. 
Pr.  [K  S.]  171.) 

In  cases  where  service  of  process  is  made  by  publication  it  is 
of  no  httle  importance  that  the  time  of  its  expiration  should 
be  fixed  and  certain,  and  we  think  that  such  was  the  intention 
of  the  provisions  cited  in  reference  to  such  service. 

The  order  should  be  affirmed. 

All  concur,  except  Finch  and  Tracy,  JJ.,  absent. 

Order  affirmed. 
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lu  the  Matter  of  the  Administration  of  the  goods  and  chattels 

of  Benjamin  Cubses,  deceased. 

The  proviBion  of  the  act  of  1867  in  reference  to  the  aathoritj  and  jurisdic 
tion  of  snrrofifates  (§  2,  chap.  782,  Laws  of  1867),  which  provides  that  a 
married  woman  shall  be  capable  of  acting  as  an  administratrix  and  of  re- 
ceiving letters  as  such  the  same  as  if  unmarried,  did  not  repeal  the  pro- 
vision of  the  Revised  Statutes  (2  R.  S.  74,  §  28),  giving  a  preference  in 
the  granting  of  administration  to  unmarried  over  married  women  of 
equal  degree  of  kindred. 

The  said  act  frees  the  married  woman  from  pre-existing  disabilities  and 
so  can  have  effect  without  disturbing  the  statutory  order  of  appointment, 
and  the  two  enactments  are  not  necessarilj  inconsistent. 

Accordingly  hdd  where  a  surrogate  issued  letters  of  administration  to  one 
of  two  sisters  who  was  unmarried,  without  notice  to  the  other,  who  was 
married,  that  the  provision  of  the  Ck)de  of  Civil  Procedure  (§  2662)  re- 
quiring  notice  to  every  person  having  a  prior  or  equal  right  did  not  apply 
and  that  the  appointment  was  valid. 

In  re  Our$er  (25  Hun,  579)  reversed. 

West  V.  Mapea  (4  Bedf.  496),  overruled. 

(Argued  May  80,  1882  ;  decided  June  13,  1882.) 

Aj»pkal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  the  second 
Monday  of  December,  1881,  which  reversed  two  orders  of  the 
surrogate  of  Westchester  county,  one  of  which  denied  the 
petition  of  S.  Cecelia  Baxter  asking  for  the  revocation  of 
letters  of  administration  before  that  issued  to  Martha  E.  Varian, 
as  sole  administratrix  of  the  estate  of  Benjamin  Cursor,  and 
for  the  issuing  of  joint  letters  to  the  said  petitioner  and  said 
Martha  E.  Varian;  the  other  refused  to  grant  joint  letters. 
The  order  of  General  Term  also  vacated  and  set  aside  the  let- 
ters so  granted.     (Reported  below,  25  Hun,  579.) 

The  two  applicants  were  sisters  and  the  only  surviving  chil- 
dren of  the  deceased. 

Isaac  N.  Cook  for  appellant.     Section  2  of  chapter  728  of 
the  Laws  of  1867  did  not  repeal  the  preferei^ce  declared  in 
2  R.  S.  74,  chap.  6,  title  2,  art.    2,  §  28.     (Code  of  Civil 
SiOKRLS  —  Vol.  XLIV.  61 
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Procedure,  §§  2660,  2662;  Coll  v.  Beardsley,  37  Barb. 
192 ;  2  Bliss'  Code,  647 ;  2  Black.  Com.  496,  504,  505 ;  2 
Kent's  Com.  411,  412,  414  [12th  ed.]  ;  Tonnde  v.  Hall,  4  K 
T.  144 ;  1  Black.  Com.  59 ;  Barnes  v.  Underwood^  47  N.  Y. 
359 ;  Van  Hensselaer  v.  Snyder,  9  Barb.  302 ;  Brown  v. 
Zease,  5  Hill,  221 ;  MoCarte  v.  Orphan  Asylum  Sac,  9  Cow. 
437-506;  Williams  v.  Porter,  2  Barb.  320;  Dwarris,  672, 
676  I,)  A  construction  which  repeals  another  statute  should 
be  very  clear,  and  especially  is  this  true  when  the  repeal  is  a 
part  of  a  statute  and  it  seriously  mars  the  harmony  of  a  sys- 
tem. {Hayes  v.  Symonds,  9  Barb.  260  ;  People,  ex  reh  Kings- 
Ian^.,  V.  Paliner,  52  N.  T.  83 ;  Smith  v.  PeopU,  47  id.  330 ; 
Mongron  v.  People,  55  id.  613 ;  Potoers  v.  Shepard,  48  id. 
541 ;  Davis  v.  Fairlairn,  3  How.  [U.  S.]  636 ;  Wallace  v. 
Bassett,  41  Barb.  92 ;  Mayor  of  New  Torh  v.  Walker,  4  E.  D. 
Smith,  258;  Potter's  Dwarris,  154,  155,  157,  n.;  1  Kent,  521, 
523,  524 ;  Coll  v.  Beardsley,  37  Barb.  192 ;  Code  of  Qvil 
Procedure,  §§  2660,  2662.)  The  discretion  of  electing  to  ap- 
point as  administrator  one  or  more  of  those  equally  entitled 
belongs  to  the  surrogate,  and  it  is  his  prerogative.  (3  Black- 
stone,  496,  504,  505  ;  2  Kent,  411,  412,  414 ;  1  Barb.  Ch.  Pr. 
45 ;  2  Caine's  Cases,  143  ;  2  Brad.  207 ;  Code  of  Civil  Proced- 
ure, §  2666 ;  Tilton  v.  Beecher,  59  N.  Y.  176.) 

Odle  Close  for  respondent.  An  unmarried  woman  has  no 
prior  right  over  a  married  woman  to  letters  of  administration 
on  the  property  of  a  deceased  person  where  both  are  of  the 
same  degree  of  kindred.  (2  E.  S.,  chap.  4,  part  2,  §  27,  tit.  2 ; 
id.,  cliap.  6,  part  2,  title  2,  §  32;  Laws  of  1867,  chap.  782,  § 
2 ;  West  v.  Mapes,  4  Redf .  496 ;  Kedfield  on  Law  and  Practice 
of  Surrogate's  Court,  299.) 

FiNOH,  J,  The  surrogate  issued  letters  of  administration  to 
one  of  two  sisters,  who  was  unmarried,  without  notice  to  the 
other,  who  was  a  married  woman.  If  the  two  had  in  all 
respects  an  exactly  equal  right,  notice  to  one  was  an  essential 
requisite  to  a  valid  appointment  of  the  other.    (Code,  §  2662.) 


1882.]         MA.TTER  OF  THE  ADMINISTRATION  OF  OURSER.  403 

Opinion  of  the  Court,  per  Finch,  J. 

But  if  the  provision  of  the  Revised  Statutes  establishing  pref- 
erences among  those  of  equal  degree  of  kindred  to  the  intestate, 
as  males  to  females,  relatives  of  the  whole  blood  to  those  of 
the  half  blood,  and  unmarried  to  married  woman  (2  E.  S., 
title  2,  part  2,  chap.  6,  §  28),  remains  imrepealed  and  in  force,  the 
appointment  was  valid,  and  notice  to  the  m&rried  sister  un- 
necessary. So  much  of  the  provision  referred  to  as  gives  a 
preference  to  th^feme  sole  is  claimed  to  have  been  repealed  by 
the  act  of  1867  relating  to  the  authority  and  jurisdiction  of 
surrogates.  (Chap.  782.)  The  second  section  provides  that  a 
married  woman  shall  be  "  capable  "  of  acting  as  administratrix 
and  "  receiving  "  letters  as  such  as  though  she  was  unmarried, 
and  that  her  bond  given  on  such  appointment  shall  be  valid 
and  eflEectual.  There  is  in  this  act  no  express  repeal  of  the 
previously  existing  preference,  and  if  it  is  so  repealed  at  all  it 
is  by  implication.  That  is  the  conclusion  of  the  General  Term 
in  this  case,  and  supported  by  the  similar  ruling  of  the  surrogate 
of  New  York.  (  West  v.  Mapes^  4  Kedf .  496.)  But  a  repeal 
by  implication  must  rest  upon  very  clear  and  definite  reasons. 
{People^  exrel.  Kingsla/nd^  v.  Palmer ^^21^,  Y.  83 ;  MongeoiiY. 
People^  55  id.  613.)  It  must  be  the  necessary  solution  of  an  in- 
consistency not  otherwise  to  be  solved.  If  the  two  statutes, 
on  any  reasonable  construction,  can  stand  together,  and  if  the 
later  enactment  has  scope  to  operate,  and  an  apparent  purpose 
of  its  own,  without  working  a  repeal  of  the  earlier  provision, 
both  must  be  upheld  and  hannonized.  The  law  of  1867  had 
such  scope  and  purpose.  Under  the  Revised  Statutes  the 
married  woman  could  not  be  administratrix.  She  was  classed 
among  the  incapables.  (2  R.  S.,  76,  §  32.)  And  where 
her  relationship  to  tlie  intestate  would  otherwise  have  given 
her  the  right,  it  went  to  her  husband.  Undoubtedly  this  was 
one  of  the  results  flowing  from  the  theory  which  merged  her 
existence  in  his,  and  narrowed  or  denied  her  separate  rights. 
The  later  legislation  which  gradually  invested  her  with  the 
control  of  her  own  property,  and  recognized  her  independent 
existence,  left  no  reason  for  retaining  in  the  law  her  incapacity 
to  act  as  administratrix.     The  old  theory  loosened  its  hold 
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slowly.  The  act  of  1863  took  the  next  step.  (Chap.  862,  §4.) 
It  made  her  capable  of  such  app(}intment  "  with  the  written 
consent  of  her  husband."  So  that  when  the  act  of  1867  was 
passed  it  found  two  disabilities  remaining  and  two  difficulties 
needing  to  be  removed.  Accordingly,  it  enabled  the  married 
woman  to  act  as  administratrix  as  if  she  was  unmarried, 
thus  dispensing  with  the  condition  of  her  husband^s  con- 
sent, and  made  her  bond  valid  and  effectual.  The  act,  there- 
fore, had  scope  for  its  operation,  and  pui^poses  to  accomplish 
without  touching  the  existing  preference.  We  are  not 
compelled  to  refer  it  to  that  for 'lack  of  other  subject  on 
which  it  could  operate.  Nor  is  it  necessarily  inconsistent 
with  such  preference.  It  is  an  enabling  act.  It  deals  with 
the  capacity  of  the  married  woman  to  act  as  administratrix 
and  receive  letters  as  such.  It  frees  her  from  disabilities, 
and  its  language  is  satisfied  and  its  apparent  aim  reached 
without  disturbing  the  statutory  order  of  appointment.  The 
two  enactments  can  stand  together  and  are  not  necessarily  in- 
consistent. The  married  woman  is  freed  from  every  disability 
affecting  her  capacity  to  act  as  administratrix.  She  is  made 
just  as  capable  of  so  doing,  even  to  the  giving  of  bonds,  as  her 
unmarried  sister,  but  when  choice  is  to  be  made  between  the 
two  the  preference  is  with  the  latter.  That  preference  does 
not  affect  or  modify  the  equal  capacity  of  the  married  woman 
to  act  as  administratrix  and  to  receive  letters.  It  creates  and 
assumes  such  equality,  but  chooses  between  the  two  as  equally 
capable,  and  of  equal  degree  of  kindred,  giving  a  preference 
of  appointment  to  the  unmarried  woman.  It  is  not  difficult  to 
discover  reasons  for  the  choice.  The  possible  influence  of  the 
husband  over  the  wife  in  respect  to  the  administration,  and  his 
interference  through  that  influence,  would  be  apt  occasionally 
to  provoke  difficulty  and  hostility  on  the  part  of  the  actual 
relatives,  viewing  his  suggestions  or  demands  as  the  meddling 
of  a  stranger  in  blood ;  and  his  own  action  would  not  always 
be  moulded  and  shaped  in  accordance  with  that  natui'al  affec- 
tion and  confidence  which  usually  exists  between  those  of  the 
same  blood.     The  change  in  the  rights  and  capacity  of  the  wife 
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removed  many  of  the  reasons  for  the  preference  of  the  statute 
but  did  not  destroy  them  all.  It  is,  therefore,  a  significant 
fact  that  the  act  of  1867  contained  no  express  repeal  of  such 
preference.  It  professedly  dealt  with  the  relations  and  capacity 
of  the  married  woman  in  a  case  of  intestacy.  The  general 
subject  was  under  consideration.  Provisions  of  the  Kevised 
Statutes  relating  to  it  were  some  amended  and  some  repealed. 
That  under  the  circumstances  of  such  legislation  the  statute 
giving  the  preference  was  not  directly  repealed  indicates  that 
it  was  not  intended  to  be.  We  think  the  two  enactments 
are  not  so  necessarily  inconsistent  or  repugnant  as  to  warrant 
us  in  declaring  a  repeal  by  implication. 

The  order  of  the  General  Term  should  be  reversed  and  those 
of  the  surrogate  affirmed,  with  costs. 

All  concur,  except  Tbaoy,  J.,  absent. 

Ordered  accordingly. 


The  Ph(£nix  Bane,  Kespondent,  v,  Daniel  P.  Stafford  et 

al..  Appellants. 

In  an  action  hj  a  firm  creditor  to  reach  lands  purchased  and  paid  for  bj 
S.,  a  member  of  the  firm,  but  conveyed  to  his  wife  with  intent,  as  al- 
leged,  to  defraud  creditors,  it  appeared  that  such  conveyance  was  made 
about  four  years  prior  to  the  contracting  of  the  debt  to  plaintiff;  that 
after  payment  for  the  lands,  the  price  of  which  was  $10,000,  S.  had  sev- 
eral thousand  dollars'  worth  of  individual  property,  and,  so  far  as  ap- 
peared, owed  no  individual  debts ;  that  the  firm  was  entirely  solvent  and 
was  doing  a  prosperous  business.  Held,  that  the  evidence  justified  a 
finding  that  there  was  no  fraud,  and  an  affirmance  of  the  validity  of  the 
conveyance. 

(Argued  May  81,  1832 ;  decided  June  13,  1882.) 

Appeal  from  ordeft*  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  October  5, 1880, 
which  reversed,  on  questions  of  fact,  a  judgment  in  favor  of 
defendant,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  by  plaintiff  to  subject  certain  lands 
alleged  to  have  been  bought  and  paid  for  by  Daniel  P.  Stafford, 
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but  conveyed  to  his  wife,  the  other  defendant,  in  fraud  of  his 
creditors,  to  the  payment  of  two  judgments  recovered  by  plaint- 
iff on  partnership  obligations  against  the  members  of  the  firm 
of  Stafford  &  Ellis. 

That  firm  failed  in  December,  1874,  and  made  a  general  as- 
signment for  the  benefit  of  creditors. 

The  further  material  facts  are  stated  in  the  opinion. 

S.  N.  Dada  for  appellants.  The  husband  is  authorized  to 
make  a  settlement  of  a  suitable  amount  from  his  property  upon 
his  wife,  if  he  has  no  dishonest  purpose  in  view,  and  such  set- 
tlement the  law  will  protect.  {Hunt  v.  Johnson^  44  JNT.  Y. 
27  ;  Carr  v.  Breese^  81  id.  684.)  The  question  of  fraud  is  one 
of  fact,  often  depending  on  conflicting  evidence,  on  inferences 
to  be  drawn  from  surrounding  circumstances.  (12  "Weekly 
Dig.  396.)  The  indebtedness  sought  to  be  declared  a  lien  upon 
the  real  estate  conveyed  to  the  wife  accrued  so  long  a  time  af- 
ter the  conveyance  to  her  that  the  presumption  is  in  favor  of 
the  good  faith  of  the  transaction.  The  burden  of  proof  is  on 
the  plaintiff  and  he  must  establish  the  fraudulent  intent  in  the 
most  satisfactory  manner,  and  with  reasonable  certainty.  (12 
Weekly  Dig.  570 ;  81  N.  Y.  684.) 

(7.  W.  Avery  for  respondent.  A  fraudulent  intent  makes 
the  conveyance  void  both  as  to  existing  and  subsequent  credit- 
ors of  the  firm.  {King  v.  Saoage^  11  Paige,  689 ;  Patridge 
V.  Stohes,  66  Barb.  686 ;  39  id.  164 ;  Carr  v.'Breese^  18  Hun, 
134.)  The  true  rule  as  to  fraudulency  or  fairness  of  a  volun- 
tary conveyance  is  founded  on  the  pecuniary  ability  of  the 
donor  at  the  time  of  the  gift  to  withdraw  tlie  amount  of  his 
donation  from  his  estate  without  the  least  liazard  to  his  credit- 
ors, or  in  any  material  degree  lessening  their  prospect  of 
prompt  payment.  (Bump  on  Fraudulent  Conveyances,  291; 
Carpenter  v.  Roe^  10  N.  Y.  227 ;  Bdbcock  v.  EcJder^  24  id ; 
623  ;  Cole  v.  TyUr^  66  id.  73-77.)  Subsequent  insolvency  be- 
fore payment  of  debt  is  some  evidence  of  insolvency  whea 
gift  was  made.  (Bump  on  Fraudulent  Conveyances,  294,  296, 
299 ;  Samge  v.  Murphy,  34  N.  Y.  608;  18  Wend.  375-379; 
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39  iS".  Y.  170  ;  1  Hoff,  Respts,  78-85-86  ;  12  Barb.  653-656 ; 
Shcmd  V.  Hanley,  71  N.  Y.  319.) 

Per  Curiam.  The  debts  upon  which  the  plaintiffs  judgments 
were  rendered  were  contracted  in  1874.  The  conveyance  to 
the  wife  of  Stafford,  one  of  the  judgment  debtors,*  was  made 
'  September  21,  1870,  and  recorded  November  21,  1870.  The 
burden  was  upon  the  plaintiff  to  establish  that  this  conveyance 
was  procured  to  be  made  by  the  defendant,  Daniel  P.  Stafford, 
to  his  wife,  with  intent  to  defraud  his  creditors.  We  think  this 
intent  is  not  satisfactorily  established  by  the  evidence.  It  is  con- 
ceded that  the  husband  paid  the  consideration  of  the  convey- 
ance. The  purchase-price  of  the  farm  was  $10,000.  It  does 
not  appear  that  the  husband  owed  any  individual  debts  when 
the  conveyance  was  made.  He  paid  in  property  and  securities, 
$8,000  at  the  time,  and  nearly  the  whole  of  the  balance  of  the 
purchase-price  within  two  years  thereafter.  It  appears  without 
contradiction  that  after  paying  the  $8,000,  he  had  other  indi- 
vidual property  worth  several  thousand  dollars. 

In  December,  1874,  when  the  firm  of  Stafford  &  Ellis  failed, 
Stafford's  individual  debts  amounted  to  $1,407.55.  It  does  not 
appear  when  they  were  contracted.  Only  a  few  hundred  dollars 
was  realized  by  the  assignee  from  Stafford's  individual  assets. 
How  they  had  become  reduced  from  1870  to  1875  is  not  ex- 
plained. It  is  clear  from  the  evidence  that  the  conveyance  to 
Mrs.  Stafford  did  not  violate  the  rights  of  any  individual 
creditors  of  her  husband.  This  indeed  is  not  claimed.  The 
material  point  is,  whether  it  was  a  fraud  upon  the  copartnership 
creditors  of  Stafford  &  ElUs.  It  would  materially  aid  in  de- 
termining this  question,  if  the  financial  condition  of  the  firm 
in  September,  1870,  when  the  conveyance  was  made,  could  be 
definitely  ascertained.  In  March,  1869,  the  nominal  assets  of 
the  firm,  as  appears  from  an  invoice  of  that  date,  were  $13,- 
227.54,  and  the  liabilities,  $7,751.02.  The  assets  consisted  of 
merchandise,  notes,  accounts,  etc.,  and  the  liabilities  included 
an  indebtedness  of  the  firm  to  Stafford  of  $3,500,  for  goods 
turned  over  by  him  to  the  firm  upon  its  organization  in  1861. 
No  invoice  is  shown  for  1870.  In  March,  1871,  the  assets  were 
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inventoried  at  $13,980.99,  and  in  March,  1872,  $14,970.51.  It 
does  not  distinctly  appear  what  the  liabilities  were  in  1872,  but 
it  may  be  inferred  from  the  evidence  that  (including  the  debt 
to  Stafford)  they  were  between  $6,000  or  $7,000. 

It  seems  to  be  quite  plain  that  the  nominal  assets  in  1870 
largely  exdfeeded  the. firm  liabilities.  Although  no  invoice  for 
that  year  is  shown,  it  may  be  inferred  from  the  evidence  that 
the  assets  and  liabilities  in  that  year  substantially  cor- 
responded with  those  of  1869  and  1872.  It,  was,  therefore, 
quite  material  for  the  plaintiff  to  establish  that  the  nominal 
value  of  the  assets  Was  not  the  real  value,  and  that  the  excess  of 
assets  over  liabilities  was  apparent  only.  The  plaintiff  gave 
proof  tending  to  show  that  debts  included  among  the  assets  of 
1869  were  either  rnicoUectible,  or  had  been  paid,  or  were  sub- 
ject to  offset,  and  that  the  goods  were  inventoried  beyond  their 
value.  But  we  think  that  the  plaintiff  failed  to  impeach  the 
correctness  of  the  invoices  to  such  an  extent  as  to  warrant  the 
conclusion  that  the  firm  was  not  solvent  when  the  conveyance 
to  Mrs.  Stafford  was  made,  or  to  show  facts  justifying  the 
inference  that  in  making  the  conveyance,  Stafford  intended  to 
defraud  the  firm  creditors.  It  was  affirmatively  shown  that 
the  firm  business  was  prosperous  until  1873,  and  that  it  was 
seriously  affected  by  the  financial  crisis  of  that  and  the 
succeeding  year.  The  evidence  of  the  witness  Sweet,  of  alleged 
declarations  of  Stafford  made  in  1870,  if  credited,  tended 
strongly  to  establish  a  fraudulent  intent  in  respect  to  the  con- 
veyance to  Mrs.  Stafford.  But  his  evidence  was  substantially 
contradicted  by  Stafford,  and  his  relations  with  the  latter  had 
for  several  years  been  unfriendly.  The  referee  was  best  able 
to  judge  of  the  credibility  of  the  witnesses. 

It  would  not  be  useful  to  state  in  further  detail  the  facts 
bearing  upon  the  issue  of  fraud.  Ve  think  the  conclusion  of 
the  referee,  affirming  the  validity  of  the  conveyance,  is,  on 
the  whole,  just,  and  warranted  by  the  evidence. 

The  order  of  the  General  Term  should  be  reversed,  and  the 
judgment  of  the  referee  affirmed,  with  costs. 

AH  concur,  except  Tbaoy,  J.,  absent. 

Judgment  accordingly. 
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The  Nassau  Gas-Light  Company,  Appellant,  v.  The  Crry  of 

Bbooklyn  et  al.,  Kespondents. 

The  provision  of  the  act  of  1880  providing  "  for  raising  taxes  for  the  use 
of  the  State  apon  certain  corporations/'  etc.  (§  3,  chap.  542,  Laws  of  1880) 
which  excepts  from  the  operation  of  the  act  ' '  manufacturing  corporations 
carrying  on  manufacture  within  this  State/'  is  not  limited  to  corporations 
organized  under  the  General  Manufacturing  Act,  but  includes  all  corpora- 
tions,  under  whatever  law  incorporated,  whose  chief  and  principal  business 
is  the  manufacture  and  sale  of  artificial  products. 

A  corporation  organized  under  the  act  authorizing  the  formation  of  gas- 
light companies  (Chap.  37,  Laws  of  1848),  and  which  is  engaged  in 
manufacturing  and  supplying  illuminating  gas,  is  a  manufacturing  cor- 
poration within  the  meaning  of  said  provision. 

Accordingly  Tidd,  that  the  provision  of  said  act  (§  8),  which  exempts  from 
other  taxation  all  corporations  liable  to  be  taxed  under  the  act  did  not 
apply  to  a  gas-light  company. 


»  409 
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(Argued  June  1, 1882;  decided  June  18,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  December  12,  1881,  which  affirmed  a  judgment 
in  favor  of  defendants,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term.     (Mem.  decision  below,  25  Hun,  567.) 

This  action  was  brought  to  restrain  the  collection  of  a  tax 
assessed  by  the  board  of  assessors  of  the  city  of  Brooklyn  upon 
the  capital  stock  and  personal  property  of  the  plaintiff. 

The  material  facts  are  stated  in  the  opinion. 

Winchester  BriUon  for  appellant.  Statutes  should  be  in- 
terpreted according  to  the  most  natural  and  obvious  import  of 
their  language  without  resorting  to  subtle  or  forced  construc- 
tion for  the  purpose  either  of  limiting  or  extending  their  oper- 
ation. Courts  cannot  correct  supposed  errors  or  omissions  of 
the  legislature.  ( WaUer  v.  Ha/rns^  20  Wend.  561 ;  Mo- 
Closkey  v.  Oromwell^  UN.  Y.  601 ;  Beebe  v.  Oriffiuy  14  id. 
244;  JdcksoJi  v.  Zewis^  17  Johns.  475 ;  People  v.  R.  R.  Co.y 
13  N.  Y.  78.) 
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John  A,  Tayhr  for  respondents.  The  appellant  is  still 
subject  to  taxation  for  city  and  county  purposes,  notwithstand- 
ing the  exemption  contained  in  the  eighth  section  of  chapter 
642  of  Laws  of  1880,  {People,  ex  rel.  The  Westchester  F. 
Ins.  Co.,  V.  Davenport,  25  Hun,  630.) 

Finch,  J.  We  are  asked  to  say  that  the  Nassau  Ghis-light 
Company  is  not  a  manufacturing  corporation  within  the  mean- 
ing of  the  exception  contained  in  section  3  of  chapter  542  of 
the  Laws  of  1880.  The  company  was  incorporated  under  the 
act  of  1848,  chapter  37,  entitled  "An  act  to  authorize  the  for- 
mation of  gas-light  companies."  By  its  certificate,  filed  in  ac- 
cordance with  the  provisions  of  that  act,  it  states  the  purpose  and 
object  of  its  organization  to  be  that ''  of  manufacturing  and  sup- 
plying gas,"  etc. ;  and  as  matter  of  fact,  it  is  found  that  ever  since 
its  organization  it  has  been  engaged  in  such  manufacture  and 
supply.  Its  own  declaration,  and  the  fact  established  and  found, 
show  it  to  be  a  manufacturing  corporation. 

It  is  said,  however,  that  the  corporations  excepted  under  tliat 
designation  in  the  act  of  1880  are  only  those  formeii  under  the 
General  Manufacturing  Act  of  1848.  But  there  is  no  reference 
to  the  latter  act.  It  is  not  mentioned  or  described.  The  cor- 
porations excepted  are  accurately  designated  apart  from  any 
such  reference,  and  its  consequent  limitation.  And  we  are  re- 
minded that  corporations  organized  in  other  States,  those 
formed  under  the  original  act  of  1811,  and  under  the  later 
eniictment  relating  to  business  corporations,  although  engaged 
in  manufactures,  and  within  the  evident  definition  of  the  act 
of  1880,  so  far  as  its  exceptions  are  concerned,  would  be  ex- 
cluded from  such  exceptions  if  the  appellant's  construction 
should  be  adopted.  We  can  see  no  just  reason  for  interpreting 
the  words  "  manufacturing  corporations  "  in  any  other  than  their 
nsual  and  ordinary  sense,  and  as  relating  to  all  companies,  un- 
der whatever  law  incorporated,  and  by  whatever  general  name, 
whose  chief  and  principal  business  is  the  manufacture  and  sale 
of  artificial  products. 

But  it  is  said  again  that  illuminating  gas  is  not  such  artifi- 
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cial  product,  but  a  bounty  of  nature,  imprisoned  in  coal,  and 
needing  only  to  be  set  free ;  and  we  are  asked  to  take  judicial 
notice  of  that  fact.  It  has  not  been  proved ;  it  is  contradicted 
by  the  admission  of  the  plaintiffs  certificate  describing  the 
character  of  its  business ;  and  also  by  the  express  finding  of 
the  trial  court.  To  invoke  judicial  notice  against  proven  facts 
would  make  the  judge  independent  of  the  evidence.  But  if 
our  general  knowledge,  not  perhaps  precisely  accurate  or  scien- 
tific, could  be  properly  brought  into  the  discussion,  it  would 
harmonize  with  the  facts  established  without  it.  Such  com- 
mon understanding  is,  that  the  illuminating  gas  furnished  to 
our  streets  and  dwellings,  as  furnished  and  used,  is  not  a  mere 
natural  product,  but  an  artificial  combination  and  modification 
of  several.  The  process  is  aptly  described  as  a  destructive 
distillation  of  coal.  The  illuminating  gas  of  the  richer  cannel 
or  caking  coals,  by  itself  unfit  for  use  because  of  imperfect 
combustion,  is  ordinarily  mingled  in  definite  and  ascertained  pro- 
portions with  an  excess  of  non -illuminating  gas  obtained  from 
poorer  coals,  or  other  sources  of  supply,  which  serves  to  dilute 
and  thus  utilize  and  carry  the  light-giving  gas.  So  that  the 
resultant  compound  differs  widely  from  each  of  its  constituent 
elements,  but  even  yet  needs  to  be  further  modified  and 
changed  before  it  is  fit  for  use.  Condensation  and  washing 
rid  it  of  certain  impurities ;  a  chemical  process  frees  it  from 
others  ;  it  is  finally  stored  in  a  holder  of  ingenious  construc- 
tion ;  transported  through  pipes  having  peculiar  appliances ; 
and  measured  out  to  the  consumer  through  a  meter  which  is 
the  result  of  considerable  inventive  skill,  but  whose  accuracy 
is  not  always  cheerfully  admitted.  One  at  all  familiar  with 
the  ordinary  process  which  ends  in  the  illuminating  gas  adapted 
to  our  use,  and  with  the  mechanical  devices  and  operating  skill 
necessary  to  attain  the  desired  result,  cannot  be  easily  convinced 
that  the  business  of  producing  it  is  not  properly  and  accurately 
described  as  a  manufacture,  and  the  corporation  engaged  in  it 
as  a  *'  manufacturing  corporation." 

TVe  are  clearly  of  opinion,  therefore,  that  the  plaintiff  was 
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within  the  exception  of  the  act  of  1880,  and  as  a  consequence 
properly  assessed  under  the  prior  Btatutes. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Tbaoy,  J.,  absent. 

Judgment  affirmed. 


'  80    119 
1S9     05 


The  First  National  Bank  of  Meadvtllb,  Pennsylvania, 
Respondent,  v.  The  Fourth  National  Bane  of  the  Cnr  of 
New  York,  Appellant. 

Defendant  having  received  from  plaintifif  for  collection,  a  draft  drawn  by 
a  Pennsylvania  bank,  on  C.,P.  &  Co.,  bankers  in  N.  Y.,  delivered  the  draft 
to  the  drawees  on  receipt  of  their  check  for  the  amount;  this  was  not 
presented  for  payment  until  the  next  day,  when  payment  was  refused,  C, 
P.  &  Co.  having  failed  on  that  day .  Defendant  thereupon  returned  the 
check  to  C,  P.  &  Co.,  and  received  back  the  draft,  demanded  payment, 
caused  the  same  to  be  protested  for  non-payment  and  the  next  day  served 
notice  of  protest  upon  the  drawer.  In  an  action  to  recover  damages  for 
alleged  negligence,  it  was  held^  that  defendant  was  liable,  but  that  as  the 
remedy  against  the  drawer  was  preserved,  defendant  was  only  liable  for 
the  actual  damages.  (77  N.  Y.  320.) 

On  a  second  trial  for  the  purpose  of  showing  damage  to  the  full  amount  of 
the  draft,  plaintiff  offered  in  evidence  a  judgment  recoVd  in  an  action 
brought  by  it  in  a  Pennsylvania  court  against  the  drawer,  whereby  it  was 
adjudged  that  the  acceptance  of  the  check  and  omission  to  make  due  pre- 
sentment constituted  as  between  the  drawer,  the  payee  and  defendant 
a  payment  and  discharged  the  drawer's  liability.  Held,  that  the  record 
was  competent  evidence  and  conclusively  established  plaintiff's  damages 
to  be  the  full  amount  of  the  draft. 

Also  ?ieldy  that  it  was  not  incumbent  upon  plaintiff  as  a  condition  of  recovery 
to  tender  the  draft  to  defendant. 

The  new  trial  was  had  after  the  going  into  effect  of  the  Laws  of  1879  (Chap. 
538),  fixing  the  rate  of  interest  at  six  per  cent.  Held,  that  plaintiff  was 
only  entitled  to  interest  at  that  rate  for  the  whole  period  after  the  cause 
of  action  accrued. 

The  Mrst  Nat,  Bank  v.  Ths  Fourth  Nat,  Bank  (24  Hun  241),  modified. 

(Argued  June  1, 1882  ;  decided  June  13. 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
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made  March  17,  1881,  which  affinned  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  the  referee.  (Reported  be- 
low, 24  Hun,  241.) 

This  action  was  brought  to  recover  damages  resulting  from 
alleged  negligence  on  the  part  of  defendant  in  performance  of 
its  duty  as  agent  for  plaintiff. 

The  case  is  reported  on  a  former  appeal  in  77  N.  Y.  320. 

On  March  22,  1866,  the  National  Bank  of  Crawford  county. 
Pa.,  made  and  delivered  to  plaintiff,  a  National  bank,  located 
at  the  same  place,  a  sight  draft  for  $6,000,  drawn  upon  Culver, 
Penn  &  Co.,  bankers  in  New  York  city ;  which  draft  plaintiff 
indorsed  and  mailed  to  defendant,  its  corresponding  bank  in 
said  city,  for  collection.  It  was  received  by  defendant  on  the 
morning  of  March  26,  and  was  on  that  morning  presented  to 
the  drawees  for  payment.  Said  drawees  gave  their  check  on  a 
New  York  bank  for  the  amount,  and  the  draft  was  delivered  to 
them.  Defendant  did  not  present  the  check  for  payment  on 
that  day ;  it  was  sent  through  the  clearing-house  and  presented 
for  payment  the  next  day,  but  payment  was  refused,  as  Culver, 
Penn  &  Co.  had  failed  on  that  day.  Defendant  thereupon  re- 
turned the  check,  received  back  the  draft,  made  formal  demand 
of  payment  and  caused  the  same  to  be  protested  for  non-pay- 
ment. On  March  28,  due  notice  of  protest  was  served  by 
mail  upon  plaintiff  and  upon  the  drawer. 

The  further  material  facts  are  stated  in  the  opinion. 

Wm,  S.  Opdyke  for  appellant.  As  the  draft  was  payable  at 
the  city  of  New  York  the  liability  of  the  drawer  is  to  be  de- 
termined solely  by  the  law  of  the  State  of  New  York.  {Hi- 
hernia  Nat  Bk,  V.  Lacomhe^  84  N.  Y.  367;  EoereU  v.  Vend/ryes^ 
19  id.  436 ;  Dickinson  v.  Edwards^  77  id.  573 ;  Scudder  v. 
Union  Nat  Bk..,  1  Otto,  406.)  The  law  of  Pennsylvania,  in 
the  absence  of  any  evidence,  is  presumed  to  be  the  same  as  the 
law  of  this  State.  (1  Wharton  on  Evidence,  §  34.)  This  pre- 
sumption can  be  overthrown  only  by  proof  of  the  law  of  Penn- 
sylvania, as  a  fact,  by  oral  evidence  or  by  the  books  of  reports 
of  cases  adjudged  in  the   courts  of  that  State.    (Greenleaf, 
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§  488 ;  Code  of  Civil  Proc,  §  042.)  The  judgment-roll,  if 
competent  evidence  for  any  purpose,  is  evidence  only  of  the 
fact  that  such  an  action  was  brought  and  such  a  judgment  ren- 
dered. For  all  other  purposes  it  is  res  inter  alios  acta, 
(Greenleaf  on  Evidence,  §  338.)  A  check  received  for  the 
amount  of  a  debt  due  is  not  payment  unless  subsequently  hon- 
ored. {Smith  V.  Miller^  52  N.  Y.  173.)  The  courts  judicially 
recognize  the  existence  of  the  custom  in  the  city  of  New  York  for 
banks  to  collect,  through  the  clearing-house,  all  checks  received  by 
them  under  an  arrangement  by  which  the  actual  payment  of  such 
checks  is  not  completed  until  the  day  subsequent  to  the  receipt 
thereof.  {Agawam  Bk,  v.  Strever^  18  N.  Y.  602 ;  Eaton 
<&  Co.  V.  Avery,  83  id.  31 ;  Merch,  Nat,  Bk,  of  WhitehaJl  v. 
BaU,  id.  333;  3  Encyclopaedia  Brittanica'[9th  ed.],  328;  1 
Johnson's  Cyclopaedia,  973 ;  Homan's  Bankers'  Almanac,  1881, 
p.  284 ;  2  American  Cyclopaedia,  282  ;  Report  Contr.  of  the 
Currency,  1881,  p.  24;  Turner  v.  Bk,  of  Fox  Lake,  4  Abb. 
Ct.  App.  Dec.  432;  Burkhalter  v.  Second  Nat,  Bk,  of  Erie, 
42  N.  Y.  538 ;  Indig  v.  Nat,  City  Bk,  of  B'klyn,  80  id. 
100.)  The  plaintiffs  delay  in  asserting  its  claim  against  the 
defendant,  and  its  omission  to  tender  the  draft  to  the  defend- 
ant, are  fatal  to  its  claim.  (77  N.  Y.  330.)  This  being  an  ac- 
tion against  the  defendant  for  its  alleged  negligence,  interest 
is  to  be  allowed  upon  recovery,  if  allowed  at  all,  merely  by 
way  of  additional  damages.  {Brainerd  v.  Jones,  18  N.  Y.  35  ; 
Hamilton  v.  Van  Rensselaer,  43  id.  246 ;  Cook  v.  Fowler, 
L.  R.,  7  H.  L.  27 ;  Uolden  v.  Trust  Co,,  100  U.  S.  72 ;  IJnim 
Institution  v.  City  of  Boston,  129  Mass.  82 ;  Fake  y.Eddy^s 
EnSrs,  15  Wend.  76-80 ;  1  Sedgwick  on  Damages,  marg.  p. 
233 ;  Stewart  v.  Ellice,  2  Paige,  604 ;  Sup^vrs  of  Onondaga 
V.  Briggs,  3  Denio,  173.)  Under  the  circumstances  the  court 
will  order  final  judgment.  {Edmondston  v.  Field,  16  N.  Y. 
543,  545;  Jackson  v.  Andrevjs,  59  id.  244,  249;  Baker  v. 
Lever,  5  Hun,  114  ;  67  N.  Y.  304.)  As  the  draft  was  payable 
in  New  York,  the  drawer's  liability,  wherever  it  might  be  sued, 
was  governed  by  the  laws  of  New  York.  {Hibernia  Nat.  Bk, 
v.  Lacomhe,  84  N.  Y.  367  ;  Everett  v.  Vendryes,  19  id.  436; 
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Meadville  Bh  v.  Fourth  Nat.  Bh,  77  id.  320.)  When  a 
party's  loss  has  been  measured  by  the  amount  of  a  recovery 
against  it,  that  judgment  is  then  evidence  only  of  the  quantum 
of  damage,  and  is  not  in  itself  evidence  of  the  liability  for  such 
damage.  {Britton  v.  Nicholls^  3  Morrison's  Transcript,  U.  S. 
Sup.  Ct.  Dec.  693-703 ;  Green  v.  New  Rimer  Co.,  4  T.  R 
589 ;  Pritchard  v.  IHtoluioclCy  6  M.  &  G.  163 ;  Dougldss  v. 
Rowland,  24  Wend.  35,  53;  Thomas  v.  Hubhell,  15  N.  Y. 
405  ;  Bridgeport  Ins.  Co,  v.  Wilson,  34  id.  276 ;  Second  Nat. 
Bh.  V.  Ocean  Nat.  Bh,  11  Blatchf .  362,  369 ;  Wharton  on 
Evidence  [2d  ed.],  §  823 ;  Freeman  on  Judgments,  §§  180, 
417;  Bigelow  on  Estoppel,  65,  75.) 

Henry  J,  Sciidder  for  respondent.  If  a  local  custom  had 
been  made  out,  the  ignorance  of  its  existence,  on  the  plaintiflPs 
part,  would  have  freed  him  from  its  requirements.  (  Wall  v» 
Bailey,  49  N.  T.  470.)  The  appellant  having  received  the 
draft  upon  account  of  an  indebtedness  to  it  by  the  drawer,  or 
in  payment  of  such  indebtedness,  either  auh  modo  or  abso- 
lutely, and  failing  through  the  negligence  of  its  agent  to  col- 
lect the  draft  when  collection  was  easy  and  certain,  cannot 
throw  the  loss,  caused  by  its  carelessness  and  occasioning  the 
total  loss  of  the  fund  upon  which  the  draft  was  drawn  through 
its  fault,  back  upon  the  drawer.  {Bradford  v.  Fox,  38  N.  Y. 
391.)  It  was  the  duty  of  the  defendant  to  charge  the  drawer 
of  the  draft.  (Story  on  Prom.  Notes,  §  339 ;  Daniels  on  Nego. 
Instru.,  §§  327,  328,  910,  1625  ;  Allen  v.  The  Kerch.  Bank, 
Court  of  Errors,  23  Wend.  238,  239 ;  Montgomery  CourUy 
Bh.  V.  Alham,y  City  Bh.,  3  Seld.  459  ;  Com.  Bh.  of  Penn.  v. 
Union  Banh  of  New  Yorh,  11  N.  Y.  203.)  The  judgment 
record  was  properly  received  in  evidence.  It  was  competent  for 
the  purpose  of  establishing  the  measure  of  damages,  and  the 
efforts  of  appellant  to  escape  the  loss  it  sustained  through  the 
negligence  of  respondent  and  the  futility  of  these  efforts. 
{Greeny. N.  R.  Co,,  4  T.  R.,  589;  Pritchard  v.  Hitchcoch,  6 
M.  &  G.  165.)  The  referee  was  right  in  computing  the  in- 
terest at  seven  per  cent  to  January  1,  1880,  and  after  that  at 
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six  per  cent.  {Asso.  for  Belief  of  Females  v.  Eaglesoriy 
Sup.  Ct.,  Sp.  T.,  Freedman,  J.,  Daily  Register,  Nov.  13,  1880  ; 
WiUm  V.  CoVb,  31  N.  J.  Eq.  91 ;  S.  C,  9  Reporter,  123 ; 
Story  on  Conflict  of  Laws,  §  311a,  note  4,  citing  Orant  v.  Hea^ 
ley,  3  Snmn.  523.)  The  record,  having  been  offered  to  show 
the  damages,  was  competent.  (Wharton,  §  823;  Farmers  <&  M. 
Bk.  V.  Erie  B.  B.  Co.,  72  N.  Y.  188.) 

Andrews,  Ch.  J.  This  court  held  on  the  former  appeal  (77 
N.  T.  320)  that  the  whole  duty  of  the  defendant  to  the  plaint- 
iff, was  not  discharged  by  the  presentment,  demand  and  protest 
of  the  draft,  within  snch  time  as  is  required  by  the  general  rule 
of  law,  in  order  to  preserve  the  liability  of  the  drawer,  but  that 
having  on  March  26,  1866,  taken  the  check  of  the  drawees  for 
the  draft,  it  was  bound  to  make  immediate  presentment,  and 
having  delayed  the  presentment  until  the  27th,  whereby  the 
collection  of  the  check  was  prevented,  in  consequence  of  the 
failure  of  Culver,  Penn  &  Co.  on  that  day,  the  defendant  was 
chargeable  with  negligence,  and  a  right  of  action  therefor  ac- 
crued to  the  plaintiff. 

But  the  court  reversed  the  judgment  rendered  for  the 
amount  of  the  draft,  on  the  ground  that  it  did  not  appear  that 
the  plaintiff  had  sustained  damages  to  that  extent  through  the 
defendant's  negligence.  The  complaint,  in  one  aspect,  pro- 
ceeds on  the  theory  that  the  drawers  had  not  been  legally 
charged  by  due  presentment  and  protest,  and  it  averred  that  if 
legally  charged  the  draft  could  have  been  collected  from  the 
drawer.  This  court  held  the  presentment  and  demand  on  the 
27th,  and  the  service  of  notice  of  protest  on  the  28th,  was 
sufficient  within  the  law  merchant  to  charge  the  drawer,  and 
that  as  it  appeared  that  the  remedy  of  the  plaintiff  against  the 
drawer  of  the  draft  was  preserved,  and  that  the  drawer  was 
solvent,  the  plaintiff  was  only  entitled  to  recover  the  actual 
damages  sustained.  The  cause  .was,  therefore,  sent  back  for 
error  in  the  nile  of  damages. 

On  the  second  trial,  from  the  judgment  on  which,  this  appeal 
is  taken,  the  plaintiff  for  the  purpose  of  showing  that  it  had 
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Bustained  damages  from  the  defendant's  negligence  to  the 
full  amount  of  the  draft,  produced  in  evidence  the  record 
of  a  judgment  rendered  in  the  Court  of  Common  Pleas  of 
Crawford  County,  Pa.,  in  an  action  by  the  present  plaintiff 
against  the  National  Bank  of  Crawford  county,  a  Pennsylvania 
corporation,  the  drawer  of  the  draft,  whereby  it  was  adjudged 
that  the  transaction  of  March  26, 1866,  constituted,  as  between 
the  defendant,  the  drawer,  and  the  plaintiff,  the  payee,  a  pay- 
ment of  the  bill,  and  judgment  passed  on  that  ground  for  the 
defendant.  This  judgment  rendered  by  a  court  of  competent 
jurisdiction  in  an  action  presenting  all  the  material  facts  con- 
clusively established,  as  between  the  parties  thereto,  that  the  re- 
ceipt of  the  check  of  Culver,  Penn  <fe  Co.,  and  the  omission  to 
make  due  presentment  thereof,  discharged  the  drawer's  liability 
on  the  draft.  The  record  was,  we  think,  competent  evidence  in 
this  case  upon  the  question  of  damages.  It  seems  to  us  to  be 
quite  immaterial  to  inquire,  whether  the  same  judgment  would 
have  been  rendered  if  the  action  had  been  brought  in  this 
State.  The  plaintiff  was  compelled  to  resort  to  the  courts  of 
Pennsylvania,  to  bring  its  action  against  the  drawer.  No  fraud 
or  collusion  is  shown.  The  defendant  in  this  action,  by  its 
failure  to  discharge  its  duty  as  collecting  agent  of  the  plaintiff, 
made  itself  liable  for  the  damages  the  plaintiff  has  sustained 
through  such  neglect  of  duty.  The  practical  effect  of  the 
Pennsylvania  judgment,  is  to  deprive  the  plaintiff  of  any  rem- 
edy against  the  Crawford  County  Bank.  It  does  not  lie  with 
the  defendant  to  say  that  if  the  question  had  been  tested  in 
another  jurisdiction,  the  result  would  have  been  different.  We 
think,  therefore,  that  the  plaintiff  was  entitled  to  recover,  un- 
der the  proof  on  the  second  trial,  the  full  amount  of  the  draft 
as  damages  for  the  defendant's  negligence. 

The  referee  found,  upon  sufficient  evidence,  that  no  uniform 
custom  in  regard  to  accepting  checks  from  the  drawees  of  sight 
bills  in  payment  of  drafts  sent  to  collecting  banks  in  the  city  of 
New  York,  was  proved.  The  evidence  shows  that  the  practice 
varies  with  the  credit  of  the  drawee,  the  condition  of  the 
money  market  and  other  circumstances,  and  among  different 
SiOKELS  —  Vol.  XLIV.        53 
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banks,  and  the  plaintiff  bad  no  knowledge  of  any  soch  cob- 
torn  or  practice.  So  alfio  aa  to  the  alleged  coatom  of  collecting 
checks  throngh  the  clearing-honae,  by  which  they  are  not  pre- 
aented  to  the  bank  on  which  they  are  drawn  nntil  the  next  day 
after  they  are  received.  This  practice  prevailed  only  among 
banks  making  exchanges  throngh  the  dearing-honse.  It  did 
not  prevail  among  other  banks,  or  with  savinga  banks,  or  tmst 
companies,  or  with  respect  to  checks  on  private  bankers.  The 
evidence  faUed  to  establish  a  certain,  uniform  or  general  ens- 
torn,  in  respect  either  to  accepting  checks  for  drafts  or  collect- 
ing them  throngh  the  clearing-honse.  It  is  nnnecessary  there- 
fore to  consider  whether  the  alleged  custom  to  receive  nncerti- 
fied  checks  in  payment  of  biUs,  and  to  defer  presentation  nntil 
the  next  day  after  their  receipt,  if  established,  would  r^ulate 
and  define  the  rule  of  diligence,  as  between  a  collecting  agent 
and  his  foreign  principal  It  was  not,  we  think,  incnmbeot 
npon  the  plaintiff  to  tender  the  draft  to  the  defendant  as  a  con- 
dition of  recovery. 

The  judgment  should  therefore  be  affirmed  with  a  modifica- 
tion in  respect  to  the  allowance  of  interest,  which  should  be 
at  the  rate  of  six  per  cent  for  the  whole  period  after  the  right 
of  action  accrued,  according  to  the  principle  settled  in  SdUer  v. 
Uticoy  etc.,  B.  B.  Co.  (86  K  Y.  401). 

The  judgment  should  be,  therefore,  affirmed  as  modified,  but 
without  costs  of  this  appeaL 

All  concur. 

Judgment  accordingly. 


HfiimY  Clews  et  aL,  Respondents,  v.  Bank  of  New  Yobx 
Kational  Bansing  Association,  Appellant. 

A  bank  by  the  oeriSfication  of  a  cbeck  drawn  npon  it  gnaraaties  the  gen- 
nineneae  of  the  signatnre  of  the  drawer,  reprenenta  that  it  has  fOnda  of 
the  drawer  in  its  hands  aaffleient  to  meet  it,  and  engagea  that  those  fonda 
shall  not  be  withdrawn  to  the  prejudice  of  any  h(ma  fide  holder  of  the 
check.    Tlie  certification  does  not  import  that  the  body  of  the  check  ia 
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genalne,  or  that  the  funds  on  deposit  are  atiBolatelj  applicable  to  th^ 
pajrment  of  the  precise  check  certified. 

A  draft  drawn  upon  defendant  was  indorsed  hj  the  payee,  and  mailed  to 
the  indorsee ;  it  was  presented  to  and  certified  bj  defendant ;  it  was 
thereafter  altered  hj  raising  the  amount  and  changing  the  date,  and  the 
payee,  and  was  ofifered  to  plaintiff  in  payment  for  certain  bonds.  Plaintiff 
sent  it  by  a  messenger  to  defendant's  banking-house,  who  presented  it 
during  business  hours  to  the  paying  teller  with  a  request  to  know  if  the 
oertificstiott  was  good.  The  teller  answered  "yes,"  and  thereupon 
plaintiff  accepted  the  draft.  Before  this  defendant  had  been  notified  that 
the  draft  had  not  reached  the  indorsee,  and  had  been  requested  to  stop 
payment.  In  an  action  to  recover  the  amount  of  the  raised  draft,  held 
(Dakfobth  and  Tbact,  JJ.,  dissenting),  that  the  defendant  was  not  es- 
topped by  the  statement  of  the  teller  from  denying  its  liability  ;  that  at 
the  time  the  draft  was  presented  to  its  teller  defendant  owed  the  plaintiff 
no  duty  of  active  diligence  to  protect  it  from  the  fraud,  but  was  bound 
only  to  act  in  good  faith,  and  in  the  absence  of  evidence  of  bad  faith  or 
negligence,  plaintiff  could  not  enforce  payment. 

Clews  V.  Bank  of  N.  7.  Banking  Ae^n  (8  Daly,  476),  reversed. 

(Argued  April  26. 1882 ;  decided  June  20, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas,  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  November  8,  1880,  which 
affirmed  a  judgment  in  favor  of  plaintiflEs  entered  upon  a 
verdict.    (Reported  below,  8  Daly,  476.) 

On  the  6th  of  January,  1879,  the  Commercial  National 
Bank  of  Chicago  drew  its  draft  upon  the  defendant,  payable 
to  the  order  of  Wirt  Dexter,  for  $254. 60,  and  bearing  this  num- 
W :  "  No.  78,436.''  On  the  8th  day  of  January,  1879,  the 
defendant  was  advised  by  the  Commercial  Nations!  Bank  that 
this  draft  had  been  so  drawn.  On  the  15th  of  January,  1879,  it 
was  presented  to  defendant's  paying  teller  in  New  York,  and 
was  certified  by  him,  and  the  name,  number  and  amount  en- 
tered in  his  certification-book.  On  the  10th  day  of  February, 
1879,  the  cashier  of  the  Commercial  National  Bank  wrote  to 
the  defendant's  cashier,  stating  that  said  draft  was  indorsed 
over  to  Augusta  H.  D.  Godman,  and  mailed  to  her  from  Chi- 
cago, but  had  not  been  received ;  and  condnding :  ^  Mr.  Dex- 
ter now  requests  a  duplicate,  and  you  will  please  stop  pay- 


420     Clews  et  aL  r.  Bays  of  X.  Y.  Xat'l  Bk.  Ass^x.  [Jnne, 


ment  on  the  original,  which  jon  sav  joa  hare  oertified.'* 
letter  waa  received  bj  defendant  two  or  three  days  after  its 
date,  and  an  entry  was  made  bj  the  defendant's  legiatnu'  in  a 
book  kept  for  such  pnrpoaesy  as  follows :  ^  Stop  pajment;  see 
letter  Febmaiy  10,  1879.''  On  the  3d  day  of  March,  1879,  a 
person,  calling  himself  E.  J.  Murph v,  purchased  of  the  plaint- 
ifiis  $2,500  in  gov^emment  bonds,  and  tendered  in  pajmoit 
therefor  the  draft  above  described,  bearing  its  original  number, 
73,436,  but  otherwise  altered  so  that  it  appeared  to  be  dated 
February  27,  1879,  and  to  be  payable  to  the  order  of  Heniy 
Gews  &  Co.,  and  to  be  drawn  for  $2,540.  Before  accepting 
the  draft  plaintiffs  sent  it  by  their  messenger  to  defendant's 
bank  who  testified  that  he  presented  it  to  the  paying  teller 
in  business  hours  with  the  statement  that  "  Henrv  Clews  & 

m 

Co.  want  to  know  if  the  certification  is  good ; "  the  teller 
looked  at  it  and  answered  ^^yes."  The  messenger,  returned  the 
draft  to  plaintiffs,  informed  them  of  the  answer  given  to  his  in- 
quiry and  thereupon  plaintiffs  accepted  the  draft  and  deUvered 
the  bonds. 

The  court  charged  among  other  things  in  substance  that,  if 
the  draft  was  presented  to  the  teller  and  he  answered  the 
query  as  testified  to  by  the  messenger,  that  plaintiffs  were  enti- 
tled to  recover.     To  this  defendant's  coimsel  duly  excepted. 

Wheeler  H.  Peckha/m,  for  appellant.  Assuming  that  this 
action  is  brought  on  the  draft,  plaintiffs  must  fail  for  want  of 
title,  irrespective  of  any  question  of  liability  of  defendant 
{Mass  V.  B.  R.  Co,^  11  Hun,  8  ;  TurnbvU  v.  Ronter/y  2  Eobt. 
406 ;  40  K  T.  456.)  The  statement  of  the  teller,  made  after 
the  alteration,  that  the  certification  was  good,  can  have  no  other 
or  greater  effect  than  if  the  check  had  been  then  presented  and 
certified.  In  such  case  the  bank  would  not  be  liable.  {Park 
Bh  V.  NirUh  Bk,,  46  N.  T.  77 ;  Marine  Bh  v.  OUy  Bh, 
69  id.  67 ;  Security  Bk.  v.  Bk.  Republic,  67  id.  458.)  The 
omission  and  neglect  of  the  teller  to  inform  the  messenger  of 
the  countermanding  of  the  original  draft  created  no  liability  of 
defendant.  {Espy  v.  Bank,  18  Wall.  604 ;  67  N.  Y.  468.) 
Defendant  was  not  liable  ex  contractu,  (67  N.  T.  458.) 
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Albert  A,  Abbott  for  respondents.  The  transactions  between 
plaintiffs'  messenger  and  the  paying  teller  amounted  to  a  certi- 
fication by  the  defendant  of  the  check  as  then  presented. 
{ConPl  Nat.  Bk.  v.  JSTcU.  £k  of  Comm.,  50  N.  T.  675,  580, 
581.)  The  certification  of  a  check  is  equivalent,  in  the  obliga- 
tion incurred,  to  acceptance  of  a  draft.  {Security  Bk.  v.  Nai. 
Bh,  67  N.  Y.  462 ;  Merchants  Bk.  v.  /SZa^  Bk.,  10  Wall. 
604;  Marine  Bk.  Y.Nat.  City  i?yfe.,  59  N.  Y.  67.)  The  cer- 
tification of  a  check  extends  to  all  matters  presumptively  or 
actually  within  the  knowledge  of  the  certifying  bank,  and  is 
an  agreement  by  the  bank  that  as  to  all  such  matters  the  check 
is  good.  {Espy  v.  Bk.  of  Oi/ndnruUi^  18  -Wall.  604,  619 ;  Se- 
curity Bk.  V.  Nat.  Bk.,  67  N.  Y.  458 ;  Nad,.  Park  Bk.  v. 
Ninth  Nat.  Bk. ,  46  id.  77;  Marine  Nat.  Bk.  v.  Nat.  City  Bk. 
59  id.  67.)  Defendant  is  estopped  from  disputing  its  liability 
on  the  check.  {Confl  Bk.  v.  Bk.  of  Gomm.y  50  N.  Y.  575  ; 
Preston  v.  Mann,  25  Conn.  117 ;  Ma/n.  dk  Traderi  Bk.  v. 
Hazzard,  30  N.  Y.  280 ;  Blair  v.  Wait,  69  id.  113 ;  Armawr 
v.  M.  a  R.  R.  Co.,  65  id.  116;  Brooke  v.  Moffim,,  43  Ala.  360.) 
The  teller  was  the  agent  of  the  bank,  for  the  purposes  of  the 
application  made.  {Confl  Nat.  Bk.  v.  Nat.  Bk.  of  Comm.j 
50  N.  Y.  581.) 

Eabl,  J.  The  plaintiffs  did  not  obtain  lawful  title  to  this 
check  and  therefore  cannot  enforce  payment  of  it  against  the 
defendant  unless  it  is  in  some  way  estopped  from  denying  its 
liability  to  pay. 

When  the  defendant  certified  the  check  to  be  good,  it  as- 
sumed a  liability  like  that  of  an  acceptor  of  a  draft.  By  the 
certification  it  guarantied  the  genuineness  of  the  drawer's  signa- 
ture, and  represented  that  it  had  funds  of  the  drawer  in  its 
possession  sufficient  to  meet  the  check,  and  it  engaged  tliat 
those  funds  should  not  be  withdrawn  from  it  by  tiie  drawer, 
to  the  prejudice  of  any  bona  fide  holder  of  the  check;  and  the 
certification  did  not  impose  upon  the  defendant  any  further  or 
greater  responsibility.  It  did  not  import  that  the  body  of  the 
check  was  genuine  or  that  the  funds  on  deposit  with  it  were 
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absolutely  applicable  to  the  payment  of  the  precise  check  cer- 
tified. When,  therefore,  a  check  has  been  raised  by  some  per- 
son without  authority  before  certification,  the  certifying  bank 
cannot  be  called  upon  in  consequence  of  its  certification  to  pay 
the  amount  of  the  raised  check ;  and  when  a  bank  has  thus 
certified  a  raised  check  by«  mistake  and  subsequently  pays  the 
money  thereon  without  any  culpable  negligence  on  its  part,  it 
can  recover  the  amount  thus  paid  as  money  paid  by  mistake. 
{National  Park  Bank  v.  The  Ninth  National  Banky  46  N. 
T.  77 ;  7  Am.  Kep.  310 ;  The  MarineNat.  Bank  v.  Nat.  City 
Banky  69  N.  Y.  67 ;  17  Am.  Eep.  305 ;  Security  Bank  v. 
National  Bank,  67  N.  Y.  468 ;  23  Am.  Rep.  129 ;  JSetpy  v. 
The  Bank  of  Oineinnati,  18  Wall.  604.)  Precisely  the  same 
rule  is  applicable  to  the  acceptor  of  a  bill  of  exchange.  By 
his  acceptance  he  guarantees  the  genuineness  of  the  drawer's 
signature,  but  not  the  genuineness  of  any  other  names  upon 
tlie  paper  or  of  the  body  of  the  paper  in  respect  to  the  date 
and  the  amount  thereof.  If  any  of  the  names  upon  the  paper 
other  than  the  drawer's  have  been  forged,  or  if  the  body  of  it 
has  been  altered  by  increasing  the  amount  thereof,  and  the  ac- 
ceptor, without  culpable  negligence,  pays  the  bill  by  mistake, 
not  knowing  of  the  forgery  and  alteration,  he  may  recover 
back  the  amount  paid  as  money  paid  by  mistake;  and  whether 
the  forgery  and  alteration  were  made  before  or  after  acceptance 
can  make  no  difference. 

Here  it  is  conceded  that  if  this  check  had  been  raised  be- 
fore the  certification  the  defendant  would  not  have  been 
bound  to  pay  the  same,  and  that  if  by  mistake  it  had  paid  the 
same  it  could  have  recovered  the  money  back.  But  it  is 
claimed  that  because  the  alteration  and  raising  of  the  check 
took  place  after  the  certification  a  different  rule  applies^  and 
that  the  defendant  upon  tiie  facts  of  this  case  was  properly 
held  liable. 

It  is  true  that  defendant  when  called  upon  by  the  plainti£Es' 
agent  before  they  took  the  check  could  have  discovered  the  al- 
teration ;  but  was  it  bound  to  discover  it  and  to  inform  the 
plain tifi^s?  The  agen/  of  the  plaintiffs  called  upon  the  defend- 
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ant  daring  banking  hours  and  presented  this  check  to  the  pay- 
ing teller  and  told  hun  that  the  plaintifiEs  wanted  to  know  if  the 
certification  was  good,  and  he  looked  at  it  and  said  yes.  At 
that  time  the  bank  owed  the  plaintiffs  no  duty  of  active  dili- 
gence to  protect  them  from  the  fraud  which  the  holder  of  the 
check  was  trying  to  perpetrate  upon  them.  It  was  bound  to 
act  in  good  faith  and  not  to  do  any  thing  or  say  any  thing  in- 
tentionally or  carelessly  which  would  mislead  them  or  upon 
which  they  could  properly  rely  in  taking  the  check.  The  in- 
quiry was  not'  whether  the  body  of  the  check  was  good  or 
whether  that  check  was  certified  and  was  then  in  the  same  con- 
dition in  which  it  was  at  the  time  of  the  certification ;  nor  was 
the  inquiry  whether  the  check  was  good  for  the  amount  thereof 
or  whether  the  amount  thereof  would  be  paid.  The  attention 
of  the  teller  was  called  to  nothing  but  the  certification.  It  was 
presented  to  him  while  he  was  very  actively  engaged  in  the  or- 
dinary business  of  the  bank,  paying  and  certifying  checks. 
There  was  nothing  calling  his  attention  to  the  number  of  the 
check  or  the  amount  thereof,  and  there  was  nothing  requiring 
that  he  should  stop  his  business  at  that  time  and  look  at  the  rec- 
ords of  the  bank  to  see  whether  the  check  was  then  in  the 
same  condition  it  was  in  at  the  time  of  its  certification.  The 
simple  inquiry  was,  whether  the  certification  was  good,  and  it 
went  no  further.  Suppose  the  check  had  never  been  certified 
and  the  inquiry  had  then  been  whether  tlie  check  was  good  and 
the  teller  had  replied  that  it  was,  such  an  answer  would  in  law 
only  have  implied  that  the  name  of  the  drawer  was  genuine, 
and  that  there  were  funds  in  the  bank  to  meet  the  check  ;  and 
the  bank  would  not  have  been  responsible  for  any  alteration  or 
forgery  of  the  body  of  the  check,  and  upon  this  point  there  is 
quite  direct  authority.  In  Marine  Bamk  v.  National  City 
Bank  {mpra)y  which  was  an  action  to  recover  back  money  paid 
upon  a  check  which  was  certified  after  it  had  been  raised,  it  was 
held  that  the  certificate  in  such  a  ease  means  simply  that  the 
drawer's  signature  is  genuine ;  that  he  has  funds  in  the  bc^nk  suffi- 
cient to  meet  the  check,  and  that  the  bank  engages  that  those 
funds  will  not  be  withdrawn  from  the  bank  by  the  drawer;  and 
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Allen,  J.,  writing  the  opinion,  said :  "  Hence  in  all  reason  as  well 
as  legally  the  inquiring  of  a  drawee  in  reepect  to  a  check  and  the 
response  whether  verbally  or  in  writing  that  it  is  good  must  be 
held,  in  the  absence  of  circumstances  indicating  a  wider  reach 
of  inquiry,  and  a  broader  answer,  to  relate  to  those  facts  and  those 
only  of  which  the  drawee  is  presumed  to  have  knowledge,  viz. : 
the  two  facts  before  mentioned."  In  JEspt/  v.  l^/te  Bank  of 
Cincinnati^  which  was  a  similar  action,  the  facts  were  that  a 
check  was  drawn  by  "  S.  and  M."  on  the  bank  for  $2,650,  in 
favor  of  "H.,''  and  was  raised  to  $3,920,  and  the  payee's  name 
changed  from  "  H.,"  to  "E.  H.  &  Co.,"  and  was  offered  to  the 
latter  by  a  stranger  in  payment  for  bonds  and  gold 
purchased  by  him.  "E.  H.  &  Co."  sent  the  check  for  infor- 
mation to  the  bank,  whose  teller  replied  "  It  is  good,"  or  *'  It  is 
all  right ;"  and  it  was  held  among  other  things  ^^  that  when  a 
party  to  whom  such  a  check  is  offered  sends  it  to  the  bank  on 
which  it  is  drawn  for  information  the  law  presumes  the  bank 
has  knowledge  of  the  drawer's  signature  and  of  the  state  of  his 
account,  and  it  is  responsible  for  what  may  be  replied  on  these 
points,  and  unless  there  is  sometliing  in  the  tei*ms  in  which  in- 
formation is  asked  that  points  the  attention  of  the  bank  officer 
beyond  these  two  matters  his  response  that  the  check  is  good 
will  be  limited  to  them  and  will  not  extend  to  the  genuineness 
of  the  filling  in  of  the  check  as  to  payee  or  amount."  Here 
the  inquiry  pointed  to  nothing  but  the  certification.  The  at- 
tention of  the  teller  was  called  to  nothing  else,  and  his  response 
when  he  said  that  it  was  good  had  reference  only  to  the  certifi- 
cation, and  imposed  no  broader  or  greater  liability  upon  the 
bank  than  if  the  check  had  then  first  been  presented  for  certi- 
fication. In  Securiby  Bank  v.  National  Bank  (67  N.  Y.  458) 
which  was  an  action  to  recover  the  amount  paid  upon  a  raised 
check,  it  was  held  that  the  plaintiff  was  not  estopped  from  al- 
leging the  forgery  by  the  fact  that  its  teller,  at  the  time  the 
check  was  presented  for  certification,  upon  doubts  being  expres- 
sed in  regard  to  it  by  the  person  presenting  it,  stated  that  it  was 
all  right  in  every  particular,  and  that  it  was  no  part  of  the  tel- 
ler's duty  to  give  an  assurance  as  to  the  genuineness  of  the  check 
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except  in  respect  to  the  signature  of  the  drawer,  and  that  beyond 
that  the  bank  was  not  bound  by  his  representations.  Andrews, 
J.,  writing  the  opinion,  said :  ''If  the  reply  made  to  the  question 
put  to  him  was  intended  as  an  affirmation  of  the  genuineness 
of  the  body  of  the  check  it  was  simply  an  expression  of  his 
opinion  and  must  have  been  so  understood  by  the  person  who 
made  the  inquiry."  The  inference  here  is  as  strong  as  in  any 
of  the  cases  cited  that  the  inquiry  related  only  to  the  genuine- 
ness of  the  certification,  because  the  inquirer  had  no  knowledge 
whatever  of  any  of  the  facts  that  had  previously  transpired  in 
reference  to  the  check,  or  that  any  facts  were  in  the  possession 
of  the  bank  not  ordinarily  possessed  in  reference  to  checks  cer- 
tified by  it.  It  was  the  ordinary  inquiry  whether  a  check  was 
good  or  whether  the  certification  was  good,  and  the  reply  was 
the  ordinary  reply  that  it  was  good,  and  imposed  upon  the  bank 
the  liability  which  such  a  reply  under  ordinary  circumstances 
imposes.  The  bank  was  not  called  upon  for  any  of  the  facts  in 
its  possession  in  reference  to  this  dr^t.  But  if  the  inquiry 
had  been  broader  the  bank  might  have  been  bound  in  good  faith 
to  have  disclosed  the  facts  and  might  have  been  chargeable  with 
bad  faith  or  negligence  in  not  disclosing  them,  and  thus  made 
liable  upon  this  check.  But  here  there  was  no  question  of  bad 
faith  or  negligence  submitted  to  the  jury,  and  they  were  charged 
that  if  the  check  was  presented  to  the  paying  teller  with  the 
inquiry  alleged,  and  he  replied  that  it  was  good,  the  bank  thereby 
became  absolutely  bound  to  pay  the  same  to  the  plaintiflfa. 

If  the  check  had  been  presented  for  payment  then  un- 
doubtedly a  different  question  would  have  been  placed  before 
the  paying  teller  for  his  consideration.  It  would  then  have 
been  his  duty  to  take  notice  of  the  facts  in  the  possession  of  the 
bank,  and  payment  under  such  circumstances  would  have  been 
such  a  careless  act  that  it  would  be  held  that  the  bank  could 
not  recover  back  the  money. 

When  the  paying  teller  said  that  the  certification  was  good 

that  declaration  did  not  import  that  there  was  the  amount 

of  money  named  in  tne  check  in  the  bank  absolutely  applicable 

to  the  payment  of  the  check,  in  any  other  sense  than  if  the 
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certification  had  been  made  after  the  check  had  been  raised. 
The  certification  of  a  check  never  imports  that  there  is  money 
in  the  bank  absolutelj  applicable  to  the  payment  of  the  amount 
named  in  the  check.  On  that  point  it  simply  imports  that  the 
drawer  has  money  to  the  amount  of  the  check  which  will  not 
be  withdrawn,  and  which  will  be  paid  upon  the  check  if  it  is 
properly  payable  thereon ;  that  is,  by  the  certification  the 
drawee  bank  becomes  responsible  to  pay  the  holder  whatever 
is  properly  due  upon  the  check,  and  nothing  more.  The  same 
principle  would  have  to  be  applied  if  the  defendant  had  been 
an  individual  acceptor  of  a  draft.  Then  the  inquiry  would  have 
been,  whether  the  acceptance  was  genuine  or  good,  and  the 
answer  that  it  wajs  good  would  not  have  imported  that  the  draft 
was  good  for  the  amount  for  which  it  then  appeared  to  have  been 
drawn.  If  the  acceptor  in  such  a  case  actually  knows  that  the 
draft  has  been  raised,  and  is  thus  not  good  for  its  face,  he 
would  be  bound,  acting  in  good  faith,  to  disclose  that  fact.  But 
if  at  the  time  he  did  not  know  it,  and  was  not  aware  of  any  de- 
fect in  or  defense  to  the  draft,  his  reply  that  his  acceptance  was 
good  would  not  of  itself  estop  him,  when  called  upon  for  pay- 
ment, from  asserting  that  the  draft  had  been  raised  or  otherwise 
altered  after  his  acceptance.  He  might  be  engaged  in  accept- 
ing so  many  drafts,  or  be  so  situated  or  engaged  at  the  time 
that  such  an  inquiry  calling  attention  to  nothing  but  his  signa- 
ture would  not  bring  to  his  notice  the  fact  that  th«  draft  was 
not  then  in  the  same  condition  as  when  his  acceptance  was 
written.  When  such  an  inquiry  is  made  of  an  acceptor,  all 
that  can  be  required  lof  him  is  that  he  shall  answer  in  good 
faith.  If  the  holder  desires  more  accurate  information  his  in- 
quiry should  be  more  specific  and  far-reaching  before  he  can 
transfer  a  loss  caused  to  him  by  the  fraud  of  the  person  with 
whom  he  deals  to  the  innocent  acceptor. 

Here  the  teller  of  the  bank  made  no  mistake ;  he  answered 
truly  the  question  put  to  him.  He  did  not  mislead  the  plaint- 
iffs. They  relied  upon  the  certification^which  was  genuine, 
and  under  such  circumstances  there  can  be  no  reason  for  giving 
them  a  remedy  against  the  defendant.     They  dealt  with  the 
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forger,  and  sofiered  wrong  from  hiniy  and  there  can  be  no  mlea 
of  law  or  justice  which  should,  upon  any  facts  now  appearing, 
visit  the  consequences  of  this  wrong  upon  the  defendant. 

Our  conclusion  is,  therefore,  that  the  judgment  should  be  re- 
versed and  a  new  trial  granted,  costs  to  abide  events. 

Danfobth,  J.  (dissenting).  The  plaintiffs  are  brokers,  the 
defendant  is  a  banking  corporation,  both  doing  business  in  the 
city  of  New  York.  The  Commei^cial  National  Buik  of  Chi- 
cago drew  its  check,  numbered  73,436,  upon  the  defendant  for 
$254.60,  dated  January  6,  1879,  payable  to  Wirt  Dexter,  or 
order,  and  by  letter  advised  the  defendant  thereof.  The  latter 
bank  entered  it  in  a  book  kept  by  its  ^'  registrar  "  for  that  pur- 
pose. On  the  15th  day  of  January  some  unknown  person 
presented  the  check  at  the  defendant's  banking-house,  and 
asked  its  teller  to  certify  it.  He  inquired  of  the  "  registrar  " 
whether  the  bank  had  been  advised  of  the  check,  and  there- 
upon certified  it  in  the  usual  manner,  and  entered  it,  the 
name  of  the  drawer,  the  number  and  amount  of  the  check  so 
certified,  in  his  official  book,  and  charged  up  the  amount  to  the 
account  of  the  drawer. 

On  the  5th  of  February  the  drawer  asked  to  have  the  check 
returned,  that  it  might  ^^  examine  the  indorsement."  It  of 
course  could  not  be  sent,  for  the  defendant  did  not  have  it,  and 
on  the  lOfh  of  February  the'  drawer  notified  the  defendant 
that  the  check  had  not  reached  the  person  for  whom  it  was 
intended;  that  the  payee  ^^ Dexter"  desired  a  duplicate,  and 
requested  the  defendant  to  ^*  stop  payment  on  the  original" 
It  tlien  entered  in  tlie  "registrar's"  book,  opposite  the  former 
entry  of  the  check,  "  stop  payment,  see  letter  February  10, 
'79,"  and  on  the  12th  of  February  asked,  through  its  corre- 
spondent, that  "  Mr.  Dexter,  or  the  owner,"  furnish  "  a  bond  of 
indemnity,  and  receive  pay  for  the  original"  The  bond  was 
furnished  on  the  18th  of  the  same  month,  and  therewith 
the  Chicago  bank  requested  the  defendant  to  credit  its  "  ac- 
count with  the  amount  of  the  certified  check."  The  check 
was  afterward,  and  on  the  2d  of  March,  oSered  to  the  plaint- 
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iffs  at  their  office  in  payment  for  government  bonds^  which  the 
holder  professed  a  desire  to  buy.  It  had  then  been  altered  so 
as  to  bear  date  February  27,  instead  of  January  6,  read  pay- 
able to  the  order  of  Henry  Clews  &  Co. ,  instead  of  Wirt 
Dexter,  and  called  for  $2,540,  instead  of  $254.50.      . 

The  plaintiffs,  before  concluding  a  bargain,  sent  their  mes- 
senger with  the  check  to  the  defendant  to  inquire  concerning 
it.  The  teller  to  whom  it  was  presented  took  it  in  his  hands, 
and  the  messenger  then  said  to  him,  ^'  Henry  Clews  &  Co. 
want  to  know  if  the  certification  is  good."  The  teller  made 
such  examination  of  the  paper  as  he  chose ;  the  witness  says 
"  he  ran  his  fingers  over  where  the  figures  were,  turned  it  over, 
threw  it  down,  and  said,  '  yes.' "  The  messenger  returned  the 
check  with  this  answer  to  the  plaintiffs,  and  they,  relying  upon 
it,  took  it  from  the  holder  in  payment  for  $2,500  in  govern- 
ment bonds,  and  gave  him  the  balance,  $33.75,  in  cash.  It 
was  then  sent  through  the  clearing-house  for  collection  in  the 
usual  manner,  and  on  presentation  to  the  defendant  payment 
was  refused.  Upon  these  facts  the  plaintiffs  have  had  judgment, 
and  whether  they  can  retain  it  or  not  is  the  question  before  us. 

It  is  well  settled,  ^«^,  that  by  certifying  in  the  usual  man- 
ner a  negotiable  check,  a  bank  assumes  toward  the  holder  of  it 
the  relation  and  liability  of  an  acceptor  of  a  draft.  {J^armers 
and  Mechanic^  Bank  v.  JButchers  and  Drovers*  JBank,  16  N. 
Y.  125  ;  Security  Bank  v.  National  Bamk^  67  id.  458 ; 
23  Am.  Bep.  129  ;  Marine  National  Bank  v.  National  City 
Barik^  59  N.  Y.  67 ;  17  Am.  Rep.  305.)  It  thereby,  as  has 
been  said,  affirms  the  genuineness  of  the  signature  of  the 
drawer,  and  that  he  has  funds  sufficient  to  meet  it,  and  engages 
that  they  will  not  be  withdrawn  to  the  prejudice  of  the  holder 
of  the  check  {Security  Bank  v.  National  Bank,  supra ;  Ma- 
rine National  Bank  v.  National  City  Bank,  auprd) ;  or  as  put 
by  Selden,  J.,  in  16  W.  Y.  130,  the  act  of  certification  is 
^'answering  the  supposed  inquiry  of  one  about  to  take  the 
check  whether  the  bank  has  funds  of  the  drawer  to  meet  it ; " 
and  by  making  it,  the  bank  becomes  principal  debtor.  {Meads 
V.  Merchaml^  Bank,  25  N.  Y.  147.) 
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Second.  The  teller  is  in  general  the  oflScer  who  by  appoint- 
ment or  nsage  makes  such  certificate,  and  the  bank  is  bound 
thereby  to  any  person  who  does  in  good  faith  part  with  value 
upon  the  credit  of  the  representation  implied  in  it,  whether  it 
is  true  or  faUe.  {JF,  (6  M.  JSank  v.  J3,  cfe  Dj  Banky  4  Duer, 
219;  afSrmed,  16  N.  T.,  supra;  Irving  Ba/nkw  Wetheraldf 
etc.,  36  id.  335 ;  Pope  v.  Bcmk  of  Albiony  59  Barb.  226 ; 
JHorse  V.  Mass.  NaCl  Bcmky  1  Holmes,  209 ;  WiUets  v.  Phc^ 
nix  Banky  2  Duer,  121 ;  Grcmt  v.  Norvyay,  10  0.  B.  665 ; 
Meads,  etc.,  v.  Merchamis^  Bank  of  Alhamy,  25  N.  T.  143.) 
And  in  this  case  it  appears  conclusively  that  the  teller  was 
the  proper  officer  to  represent  the  bank  in  such  a  transaction. 

Third.  But  the  certificate  does  not  imply  an  engagement  or 
warranty  of  the  genuineness  of  the  body  of  the  check.;  if 
therefore  there  has  been  any  fraudulent  alteration  prior  to  cer- 
tification, it  will  not  be  binding,  and  payment  in  pursuance  ot 
it  before  discovering  the  mistake  may  be  recovered  back. 
{Marine  Nat.  Bank  v.  Nat.  City  Bank,  sfwpra  /  Nat.  Park 
Bank  v.  Ninth  Nat.  Ba/nk,  46  K  T.  77 ;  7  Am.  Eep.  310 ; 
Security  Bank  v.  Nat.  Bank  of  the  BepiMic,  67  N.  Y.  458.) 

The  effect  of  these  propositions  is  to  make  the  bank  liable 
for  the  act  of  the  teller  while  engaged  in  the  business  of  his 
employment,  and  the  plaintiffs'  case  is  sustained  by  the  prin- 
ciple upon  which  they  rest.  The  plaintiffs  can  indeed  claim 
nothing  under  the  simple  certification  of  the  check,  for  they 
have  never  become  its  lawful  owner.  It  was  not  indorsed 
by  the  payee.  And  although  the  paper  transferred  to  them 
had  upon  it  the  formal  certificate  of  the  bank,  it  was  never- 
theless a  forged  instrument  by  reason  of  the  several  altera- 
tions, and  therefore  invalid.  But  while  in  this  condition  it 
was,  as  we  have  seen,  presented  to  the  teller,  and  by  him 
declared  ^^good."  The  plaintiffs  had  a  right  to  understand 
from  this  that  the  check  bore  the  genuine  signature  of  the 
drawer,  that  it  had  already  been  presented  to  the  bank,  and 
being  satisfied  that  the  funds  of  the  drawer  were  sufficient 
to  meet  the  sum  called  for,  it  had  so  certified,  and  further- 
more that  the  certificate  then  written  upon  the  paper  was  the 
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genuine  certificate  of  the  bank;  and  that  the  fands  of  the 
drawer  in  poesesdon  of  the  defendant  were  applicable  to  its 
payment.  The  teller  has  power  to  give  such  asfiarance.  Certi- 
fying a  check,  and  declaring  a  certificate  already  made  to  be 
'^good,"  were  acts  of  the  same  nature  made  in  the  exercise  of 
the  same  authority.  The  object  of  the  plaintiffs'  inquiry  was 
to  ascertain  the  genuineness  of  the  certificate,  and  the  answer 
of  the  teller  should  charge  the  bank  with  the  same  obligation 
which  would  bind  a  natural  person,  if,  in  response  to  the  inquiry, 
he  had  made  the  same  reply.  That  obligation  would  require 
him  to  pay  the  acceptance  notwithstanding  the  alteration. 

The  question  was  not  ^'  is  that  your  signature,"  but  is  the 
^^  certification  good."  As  to  an  individual,  the  question  would 
have  been  "is  the  acceptance  yours,"  or  "  is  it  good."  And 
in  either  case  the  inquiry  goes  beyond  the  handwriting.  It 
relates  to  the  obligation  of  one  who  appears  liable,  and  to  the 
sufficiency  of  means  for  payment.  "  I  warrant  this  note  good," 
is  a  guaranty  of  its  collectibility.  {Curtis  v.  SnuUlma/n,  14 
Wend.  281) ;  so  the  words  "  Sold  A.  S.  this  note,  and  agree  that 
it  is  good."  (  Coohe  v.  NaQutn^  16  Barb.  342) ;  also  * '  I  guaranty 
this  note  good."  {Samford  v.  AUen^  1  Cush.  473).  If  an  indi- 
vidual had  to  answer  the  plaintiff  upon  this  question,  no  inge- 
nuity could  work  out  a  reason  why  he  should  not  be  held.  If 
A.,  being  asked  to  buy  a  note  purporting  to  be  made  by  B., 
should  first  ask  him  is  this  your  note  %  and  he  should  answer  as 
the  teller  did  "  Yes,"  then  whether  forged  in  the  signature  or 
body  of  it  would  make  no  difference.  B.  would  be  required 
to  pay  the  note.  So  if  B.  was  the  apparent  acceptor  of  the 
check.  The  position  of  the  bank  is  not  different.  The  plaint- 
iffs took  the  dieck  upon  its  assurance  that  the  certification  was 
"good,"  and  innocently  parted  with  property  to  its  full 
amount.  If  in  view  of  that  fact  the  plaintiff  cannot  recover, 
it  must  be  owing  to  some  technical  rule  of  law  which  over- 
rides substantial  justice  and  compels  the  court  to  shut  its  eyes 
and  give  its  judgment  against  the  common  sense  of  the  case. 

Upon  what  does  the  defendant  rely  t  That  "  the  draft  was 
stolen,  altered  and  forged,  and  then  sold  to  the  plaintiffs."    It 
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is  evident  that  these  things  are  triia  Bat  the  plaintiffs  did  not 
rely  on  the  title  thus  acquired  from  the  vendor,  nor  upon  the 
representation  made  by  the  face  of  the  draft ;  they  sent  to  the 
defendant  for  information  and  relied  on  the  answer  given  by 
it.  "  The  check  was  altered  after  certification ; "  this  also  is 
true,  but  it  was  not  altered  after  the  defendant  represented 
that  the  certification  was  ^'  good."  The  defendant  had  knowl- 
edge of  each  one  of  these  facts  when  the  question  was  put  to 
it,  and  is  bound  as  to  the  plaintiffs  as  an  individual  would  be 
to  make  its  representation  true.    Nothing  else  is  material. 

In  the  Irving  Bank  v.  WecUikerald  {8upra\  the  plaintiff's 
teller  had  certified  the  note  of  one  Wilson  "  good,"  and  charged 
it  to  his  account.  It  turned  oik  that  he  had  no  funds  in  the 
bank,  but  the  certifying  bank  paid  the  note,  then  protested  it 
and  afterward  sued  the  indorsers  and  recovered.  In  discussing 
the  transaction  the  court  say  when  the  note  is  presented  the 
teller  of  the  paying  bank  informs  the  presenter  that  the  note 
is  "  good,"  in  other  words,  continues  the  learned  judge,  in- 
forms him  *^  that  the  maker  has  the  funds  in  the  bank  to  meet 
it."  "  This  information,"  he  adds,  "  may  be  communicated 
verbally,  by  letter,  or  by  a  memorandum  on  the  note,  ordi- 
narily called  a  certificate."  "  The  correctness  of  this  certificate 
is  a  matter  which  the  certifying  bank  has  the  means  of  know- 
ing and  is  bound  to  state  correctly." 

In  Continental  Bank  v.  National  Bamk  qf  CommomoeaUk 
(supra),  we  have  a  case  which,  in  principle,  is  quite  decisive  of 
the  question  before  us.  The  check  of  John  Boss  upon  the 
plaintiff  bank,  when  put  in  circulation,  purported  to  be  certified 
by  the  plaintiff's  teller  in  the  usual  way.  Boss  offered  it  in 
payment  for  gold  to  one  Oronise,  a  broker,  and  he  sent  it  by 
his  clerks  to  the  plaintiff  to  see  if  it  was  "  all  right,"  in  the 
mean  time  letting  the  gold  go.  The  clerk  put  that  question  to 
the  teller,  and  the  reply  was  "  yes."  The  broker  was  informed 
of  this  reply,  and  omitted,  therefore,  to  make  any  effort  to  re- 
gain the  gold,  as  he  then  might  have  done.  He  deposited 
the  check  in  the  defendant's  bank.  It  was  sent  in  through  the 
clearing-house,  and  charged  to  the  plaintiff  in  favor  of  the  de- 


432    Clbws  efc  al.  v.  Bank  op  N.  Y.  Nat'l  Bk.  Ass'k.  [June, 

DliiBenting  opinion,  per  Danfoeth,  J. 

fendant  the  next  day.  It  tamed  out  that  the  certification  was 
a  foi^ry,  and  the  plaintiff  sued  to  recover  back  the  amount  of 
it  It  was  conceded  that  the  defendant  stood  in  the  phice  of 
Cronise,  and  after  judgment  in  its  favor  the  plaintiff  appealed 
to  this  court,  where  the  judgment  was  affirmed,  and  the  rule 
established  that  '^  where  a  f  oiged  certification  of  a  check  is  pre- 
sented to  the  bank  upon  which  the  check  is  drawn,  to  the  teller 
whose  certificate  it  purports  to  be,  and  he  pronounces  it  genu- 
ine, he  adopts  the  certification  and  the  bank  is  bound  by  it  the 
same  as  if  it  was  genuine."  This  is  put  upon  the  doctrine  of 
estoppel,  which  prevents  a  party,  by  whose  mistaken  act  or  dec- 
laration another  has  been  influenced,  from  setting  up  the  truth 
in  opposition  thereto.  It  is  disctissed  in  that  case  at  such  length, 
with  such  variety  of  learning  and  such  copious  illustrations,  by 
the  late  chief  judge  of  this  court,  as  to  relieve  us  from  further 
labor  in  regard  to  it,  except  to  show  its  application  to  the  case 
iu  hand. 

This  will  be  easy  if  we  look  at  the  substance  of  the  transac- 
tion between  the  parties,  the  common  and  well-understood  lan- 
guage used  by  the  defendant  and  accepted  by  the  plaintiff. 
But  we  are  here  met  by  the  assertion  of  the  learned  counsel 
for  the  appellant,  ^^  that  the  statement  of  the  teller,  made  after 
the  alteration,  that  the  certification  was  good,  can  have  no 
other  effect  than  if  the  check  had  been  then  presented  and  certi- 
fied." It  has  already  been  conceded  by  the  third  proposition, 
above  stated,  that  in  such  a  case  the  bank  would  not  be  bound. 
The  reason  of  that  exemption  is  stated  in  the  cases  there  cited. 

In  The  Marine  National  Bank  v.  The  Ncational  City  Bank 
(59  N.  Y.  67 ;  17  Am.  Rep.  305),  the  plaintiff  certified  a  check 
which  had  been  altered,  on  the  strength  of  which  the  defend- 
ant received  it  on  deposit,  and  the  plaintiff  paid  the  amount 
to  it.  On  discovering  the  forgery  the  plaintiff  sued  and  re- 
covered from  the  defendant.  The  recovery  was  upheld,  the 
court  saying  the  responsibility  growing  out  of  certification  is 
limited  to  facts  within  the  knowledge  of  the  bank  certifying, 
that  is,  "  whether  the  drawers  of  the  check  have  funds  suffi- 
cient to  meet  it ;  and  farther,  to  obtain  the  engagement  of  the 
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bank  that  those  funds  shall  not  be  withdrawn  from  the  bank 
by  the  drawers  of  the  check,"  and  no  ground  or  reason  was  per- 
ceived "  for  extending  the  rule  to  mattera  not  lying  especially 
within  the  knowledge  of  the  certifying  bank" 

Security  Bank  v.  Naiional  B<mk  {supra)  followed  the  pre- 
ceding case  in  upholding  the  plaintiffs  right  to  recover  back 
moneys  paid  apon  a  check,  the  amount  of  which  had  been 
raised  before  certification,  and  holds  that  the  declaration  of  the 
teller,  made  at  the  time  of  certifying,  that  the  check  "  was  correct 
in  every  particular,"  he  then  referring  to  the  body  of  the  check, 
and  intending  to  be  understood  as  saying  that  it  was  genuine, 
"  was  inadmissible  to  enlarge  or  vary  the  legal  import  of  his  act." 

These  cases  are  not  to  be  questioned.  They  charged  the 
bank  with  the  consequences  of  facts  within  the  knowledge  of 
the  teller,  or  which  may  be  presumed  to  be  within  his  knowl- 
edge. To  that  extent  he  represents  the  bank,  and  it  is  treated 
as  an  individual  would  be  imder  similar  circumstances.  The 
plaintiffs  may  invoke  the  rule  applied  as  far  back  as  Mansfield's 
time,  in  Price  v.  NecH  (3  Burr,  1355).  It  was  then  held  that 
the  drawee  of  a  forged  bill  of  exchange  could  not,  after  accept- 
ance and  payment,  recover  back  from  the  indorsee  the  sum  paid. 
It  was  then  argued  for  the  plaintiff  that  he  paid  the  money  by 
mistake,  "  on  the  supposition  that  they  were  genuine  bills." 
On  the  other  hand  it  was  insisted  that  the  payment  was  not  by  mis- 
take, biit  rather  owing  to  the  negligence  of  the  plaintiff,  who 
should  have  inquired  and  satisfied  himself  whether  the  bill 
was  really  drawn  upon  him  or  not.  Lord  Mansfield  said :  "  It 
was  one  of  those  cases  which  could  never  be  made  plainer  by 
argument."  That  remark  and  the  principle  upon  which  the 
case  was  decided  apply  here.  Indeed,  if  the  defendant  in  the 
case  before  us  had  paid  to  the  plaintiffs  the  amount  of  the  check, 
and  then  sued  to  recover  back  the  money,  the  two  cases  would 
have  been  on  all  fours. 

The  position  of  the  defendant,  when  answering  the  inquiry 

addressed  to  its  teller,  is  unlike  the  situation  it  occupied  when 

it  certified  the  check.    Then  it  only  knew  the  signature  of  the 

drawer,  and  the  amount  of  the  drawer's  money  in  its  hands. 
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Its  ciertificate  was  by  construction  limited  to  those  facts. 
Whether  the  body  of  the  check  was  genuine  or  a.  forgery  was 
a  fact  as  well  known  to  the  check-holder  as  to  the  bank.  But 
by  certifying  the  check  it  substituted  its  own  liability  for  that 
of  the  drawer.  Indeed,  the  holder  by  taking  the  certificate 
released  the  drawer,  fol'  the  check  called  for  money,  and  the 
holder  accepted  a  promise.  When,  therefore,  a  thii"d  party 
called  upon  the  bank  and  asked  whether  the  certification  was 
good,  another  fact  was  called  for  also  within  the  especial  knowl- 
edge of  the  bank,  and  altogether  unknown  to  the  enquirer, 
whose  ignorance  indeed  led  to  the  question,  viz.:  whether  the 
certification  on  the  paper  was  that  of  the  bank ;  not  its  signature 
merely,  but  whether  it  had  certified  to  the  truth  of  the  facts 
then  appearing  on  the  paper :  viz.,  the  signature  of  the  drawer, 
and  that  the  drawer  had  in  its,  the  bank's,  custody  the  money 
called  for  by  the  face  of  the  check,  and  that  the  money  was 
applicable  to  its  payment.  In  view  of  the  then  relation  of  the 
parties,  this  was  the  vital  fact  to  know  whether  the  defendant 
was  in  fact  the  acceptor,  and  had  assumed  the  payment  of  that 
check,  and  was  liable  to  respond  to  a  demand  for  $2,540.  This 
is  implied  in  the  question,  and  so  it  must  have  been  understood 
by  the  teller. 

The  check  was  negotiable.  The  defendant  appeared  upon  it 
as  "acceptor,"  or  principal  debtor.  It  was  presented  in  the 
name  of  a  firm  of  well-known  brokers,  with  an  inquiry  in- 
dicating an  interest  which  the  teller  alone  could  satisfy.  He 
could  not  be  ignorant  that  checks  might  be,  and  sometimes 
were,  altered  after  certification.  I  have  referred  above  to  the 
means  provided  to  guard  the  bank  from  error  in  its  certificates. 
There  is  evidence  from  the  teller  showing  that  he  had  the 
means  at  hand  for  guarding  against  the  very  fraud  which  this 
case  exhibits.  If  called  upon  to  pay  a  certified  check,  he  says 
he  "  never  did  so  without  referring  to  the  book  to  see  if  it 
agrees  with  the  amount  it  has  been  certified  for."  This  was 
now  the  very  question  he  undertook  to  answer.  His  book  con- 
tained positive  information,  not  only  that  tlie  check  did  not 
agree  with  the  certification,  therefore  that  it  was  not  good,  but 
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also  it  contained  direction  not  to  pay  even  the  amount  certified, 
and  that  tlie  amount  had  already  been  paid  back  to  the  drawer. 
In  these  respects  then  he  misinformed  the  plaintiff.  The  bank 
had  not  certified  for  the  amount  called  for,  and  no  funds  were 
retained  to  meet  the  check.  What  the  fact  was,  whether  the 
certification  was  good,  could  only  be  ascertained  by  asking  the 
taller.  (16  N.  Y.  125;  In  re  Za/nd  Credit  Co.,  L.  R,  4  Ch. 
App.  460.)  It  was  not  only  his  duty,  tlierefore,  to  know  these 
facts,  he  did  know  them,  and  acquired  his  information  while 
exercising  the  ordinary  powers  and  functions  of  his  oflSce. 
The  act  of  communication  with  the  plaintiff  in  regard  thereto 
was  an  official  act,  also  within  the  limit  of  the  power  delegated 
to  him,  and  by  its  exercise  the  bank  was  bound.  {Fleckner  v. 
Bank  of  U.  S.,  8  Wheat,  338 ;  E.  JR.  Nat  Bank  v.  Gove,  57 
N.  Y.  597 ;  Bank  of  Monroe  v.  Field,  2  Hill,  445 ;  Famiera 
<fe  Mechanics^  Bank  v.  B.  dh  D.  Bank,  14  JN".  Y.  623.)  It  was 
the  declaration  of  the  teller  or  his  negligence  which  put  the 
paper  in  circulation,  and  public  policy,  and  a  due  regard  to 
the  integrity  of  commercial  transactions,  required  that  tlie  de- 
fendant, whose  officer  he  was,  should  redeem  it. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur  for  reversal,  except  Danpokth  and  Tbaoy,  JJ., 
dissenting. 

Judgment  reversed. 


Ellen  Muloahet,  Bespondent,  v.  Thb  Emigraitt  Industrial 

Savings  Bank,  Appellant. 

Plaintiff  and  her  nephew  O'K.  opened  a  deposit  account  with  defendant 
When  the  first  deposit  was  made,  piaintiff  stated  to  defendant's  officers, 
in  the  presence  of  O'E.,  tliat  "  either  of  them  or  both  could  draw  the 
money."  The  usual  savings  bank  pass-book  was  issued  in  which  the  de- 
posit was  entered  to  the  credit  of  plaintiff  **  or**  O'K.,  and  the  account 
on  the  books  of  the  bank  was  in  the  same  form.  One  of  the  rules  printed 
in  the  pass-book  provided  that  all  payments  to  persons  producing  the 
pass-book  should  be  yali4  to  discharge  defendant.  Subsequent  deposits  were 
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made,  both  depositors  being  present  and  each  contributing  to  the  fund. 
O'K,  having  died,  plain tiflf  informed  defendant's  officers  of  that  fact  and 
that  the  wife  of  O'E.  had  the  pass-book,  and  notified  them  not  to  pay  the 
money  to  her.  Defendant,  however,  on  presention  of  the  book  with  letten 
of  administration,  issued  to  Mrs.  O'E.  on  the  estate  of  her  husband,  paid  to 
her  the  whole  deposit.  In  an  action  to  recover  the  same,  the  court 
directed  a  verdict  for  plaintiff  for  the  full  amount.  Held  error  ;  that  the 
right  of  the  bank  to  pay  on  the  separate  order  of  either  of  the  depoeitors, 
and  of  each  of  them  to  demand  payment  was  not  terminated  by  the  death 
of  O'E.  ;  that  his  authority  being  coupled  with  an  interest  vested  on  his 
death  in  his  personal  representative  ;  but  that  defendant,  aftf>r  notice  of 
plaintifTs  right  to  the  fund,  with  a  prohibition  as  to  payment  to  such  rep- 
resentative, could  not  justify  such  a  payment  if  the  money  of  right,  as 
between  plaintiff  and  the  estate  of  O'E.,  belonged  to  her ;  and  that  plaint- 
iff was  entitled  to  recover,  but  only  to  the  amount  of  the  deposits  made 
by  her. 
II  seems  that  the  case  was  a  proper  one  for  an  interpleader  in  which  the 
rights  of  the  respective  claimants  could  be  judicially  ascertained. 

(Argued  May  29, 1882  ;  decided  June  20,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas,  in  and  for  the  city  and  county  of  New  York, 
in  favor  of  plaintiffs,  entered  upon  an  order  made  February  7, 
1881,  which  overruled  defendant's  exception  and  directed  judg- 
ment on  a  verdict. 

This  action  was  brought  to  recover  the  amount  of  certain  de- 
posits made  with  defendant,  a  savings  l)ank. 

The  material  facts  are  stated  in  the  opinion. 

John  E,  Develin  for  appellant.  The  contract  with  the  de- 
fendant was  in  writing  and  constituted  an  acknowledgment  of 
an  indebtedness  by  the  bank,  and  that  either  of  the  two  parties 
named  is  entitled  to  receive  the  amount  of  it.  {AU^fi  v. 
WiUiamsburgh  Sewings  Bk,^  69  N.  Y.  322.)  The  promise 
here  is  to  either  or  each  and  not  to  both,  and  therefore  is  not  a 
joint  but,  by  unmistakable  words,  a  several  promise.  (Bouvier's 
Law  Diet.,  Words  "  Joint  Contract "  ;  1  Parsons  on  Cont., 
chap.  2,  §§  1,  2.)  This  was  not  a  partnership,  or  in  the  nature 
of  a  partnership  transaction,  on  the  part  of  O'Keefe  and  the 
plaintiff  in  entering  into  the  agreement  with  the  defendant 
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{King  V.  Sa/rriay  69  N.  Y.  30.)  It  was  competent  for  the 
parties  to  agree  in  any  manner  they  pleased,  and  having  thus 
agreed  in  writing,  no  extraneous  fact  or  parol  testimony  will 
be  permitted  to  alter  their  agreement.  {KeighUey  v.  Watson^ 
3  Exch.  716 ;  1  Parsons  on  Oont.,  chap.  2,  §  1,  p.  19,  note ; 
Wharton's  Law  of  Ev.,  §§  936-956 ;  Beamed  v.  Chiaum,  25 
Tex.  348  ;  R  8.,  chap.  6,  title  3,  art.  1,  §  6 ;  2  id.  82-3.)  By 
having  the  pass-book,  O'Keefe  alone  could  meet  the  stipulation 
that  the  bank  should  not  be  obliged  to  pay  unless  the  book  was 
presented  at  its  counter.  {Downea  v.  The  Phcmix  Batik  of 
Charlestoum,  6  Hill,  297 ;  Payne  v.  Gardnery  29  N.  Y.  169- 
170.) 

• 

Z.  0.  Deasar  for  respondent.  The  moneys  deposited  became  a 
jomt  fund  payable  to  the  survivor.  (1  Parsons  on  Cont.  31 ; 
Blake  v.  JSanbom^  8  Gray,  154 ;  1  Jones  on  Mortgages,  §  135 ; 
3  id.,  §  1283 ;  White  v.  Osharny  21  Wend.  72 ;  Tyler  v.  Tayler^ 
8  Barb.  685.) 

Andrews,  Ch.  J.  A  verdict  was  directed  for  the  plaintiflE  for 
the  whole  amount  of  the  deposit  made  by  her  and  O'Keefe, 
notwithstanding  the  payment  of  the  same  by  the  bank,  before 
the  commencement,  of  the  action,  to  the  administratrix  of 
O'Keefe,  on  the  ground  that  the  legal  title  to  the  fond  vested 
in  the  plaintiff,  on  the  death  of  O'Keefe,  as  survivor,  and  that 
she  alone  was  entitled  to  receive  it.  The  account  with  the 
bank  was  opened  in  1862,  and  the  last  deposit  was  made  in 
1871-  Simultaneously  with  the  first  deposit,  the  usual  savings 
bank  pass-book,  with  rules  printed  thereon,  was  issued  with 
the  following  heading  :  "  Dr.  The  Emigrant  Industrial  Sav- 
ings Bank,  in  account  with  John  O'Keefe  or  Ellen  Mulcahy, 
Cr.,"  and  the  account  on  the  books  of  the  bank  was  in  the 
same  form.  There  is  no  explanation  of  the  reason  for  opening 
the  account  in  this  way,  except  what  may  be  inferred  from  the 
relationship  of  aunt  and  nephew,  existing  between  the  plaint- 
iff and  O'Keefe,  and  the  admission  on  the  trial  that  when  the 
first  deposit  was  made,  the  plaintiff  in  the  presence  of  O'Keefe, 
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said  to  the  officers  of  the  bank  "  that  either  of  them,  or  both 
could  draw  the  money."  There  is  no  distinct  evidence  as  to 
the  respective  interests  of  the  piaintiflE  and  O'Keefe,  in  the 
money  deposited  with  the  defendant.  It  was  admitted  that 
they  were  both  present  when  the  deposits  forming  the  account 
were  made.  The  plaintiff  testified  that  she  "  saved  her  hus- 
band's money  and  deposited  it  in  the  bank."  It  does  not  ap- 
pear what  portion  of  the  money,  if  any,  belonged  to  O'Keefe, 
but  the  evidence  justifies  the  inference  that  each  of  the  de- 
positors contributed  to  the  fund,  and  that  as  between  themselves 
their  interests  therein  were  several,  and  not  joint.  One  of 
the  rules  of  the  defendant,  printed  on  the  pass-book,  provides 
that  all  payments  to  persons  producing  the  pass-book,  shall  be 
valid  payments  to  discharge  the  bank.  O'Keefe  died  in  1S73. 
The  plaintiff,  on  the  day  after  his  burial,  informed  the  officers 
of  the  bank  of  his  death,  and  that  Mrs.  O'Keefe  had  the  pass- 
book, and  notified  them  "not  to  give  her  money  to  Mrs. 
O'Keefe  when  she  should  come  with  the  bank-book,"  and 
asked  them  "  what  way  she  had  for  saving  her  money.  "  The 
bank,  however,  a  few  days  thereafter,  not  regarding  the  no- 
tice, paid  the  deposit  to  Mrs.  O'Keefe,  on  her  presenting  the 
pass-book,  with  letters  of  administration  issued  to  her  on 
the  estate  of  her  husband.  We  are  of  opinion  that  as  the  evi- 
dence stood,  the  court  erred  in  directing  a  verdict  for  the 
plaintiff  for  the  full  amount  of  the  deposit.  The  principle 
seems  to  be  settled,  that  the  right  of  action  on  a  bond  held 
by  two  joint  obligees,  or  on  a  promise  for  the  payment  of 
money  to  two  joint  promisees,  vests  on  the  death  of  one,  in 
the  survivor.  {Blake  v.  Sanborn^  8  Gray,  154 ;  1  Parsons  on 
Contracts,  31,  and  cases  cited.)  But  the  right  of  the  deceased 
obligee  or  promisee  is  not  extinguished  by  his  death.  The 
survivor  will  hold  the  security,  and  the  proceeds,  as  trustee  to 
the  extent  of  the  interest  of  the  deceased  joint  obligee  or 
promisee,  in  the  debt  or  fund.  If  this  was  the  bald  case  of  a 
joint  deposit,  of  a  joint  fund,  belonging  to  the  two  depositors, 
it  would  seem  to  follow  that  the  legal  title  to  the  deposit, 
vested  on  the  death  of  O'Keefe  in  the  plaintiff,  and  that  the 
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liability  of  the  bank  at  law,  was  not  discharged  by  payment  to 
his  administrator.  Whether  in  that  case  the  payment  to  the 
extent  of  the  actual  interest  of  O'Keefe,  would  not  be  good  in 
equity,  is  a  question  we  need  not  now  consider.  But  the  tran- 
saction in  this  case  was  peculiar.  It  is  quite  plain  that  the  ac- 
count was  opened  in  the  form  it  was,  to  carry  out  the  intention  of 
the  depositors  that  each  should  have  the  right  to  draw  the 
money,  and  to  justify  the  bank  in  paying  on  the  separate  order 
of  either.  The  right  of  the  bank  thus  to  pay,  and  of  each  de- 
positor to  demand  payment,  was  not  we  think  terminated  by 
the  death  of  O'Keefe.  The  authority  O'Keefe  had,  was  coupled 
with  an  interest,  and  vested  on  his  death  in  his  personal  repre- 
sentative. The  bank  agreed  in  substance  to  pay  to  either  de- 
positor, on  the  production  of  the  pass-book.  The  several  char- 
acter of  its  obligation  was  not  transformed  by  the  death  of 
O'Keefe,  into  an  obligation  to  pay  to  the  survivor  alone.  But 
when  the  bank  had  notice  that  the  fund  belonged  to  the 
plaintiff,  and  was  prohibited  by  her  from  paying  it  to  the  rep- 
resentatives of  O'Keefe,  it  could  not  thereafter  justify  a  pay- 
ment to  the  latter  under  the  original  authority,  or  by  reason  of 
the  rule  in  the  pass-book,  if  the  money  of  right,  as  between 
the  plaintiff  and  the  estate  of  O'Keefe,  belonged  to  the  former. 
The  case  was  a  proper  one  for  an  interpleader,  in  which  the 
rights  of  the  respective  claimants  could  be  judicially  ascertained. 
Having  paid  over  the  fund  on  the  demand  of  Mrs.  O'Keefe, 
the  bank  assumed  the  hazard  of  being  compelled  to  pay  again 
to  the  plaintiff,  on  her  establishing  her  actual  right  as  between 
her  and  the  estate  of  O'Keefe.  We  think  the  plaintiff  was 
not  entitled  to  recover,  except  to  the  extent  of  her  actual  ben- 
eficial interest  in  the  debt  owing  by  the  bank,  and  that  the 
tiieory  upon  which  the  verdict  was  directed,  cannot  be  sus- 
tained. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event. 

All  concur,  except  Tracy,  J.,  absent. 

Judgment  reversed. 
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The  National  Shoe  and  Leathes  Bank  op  the  Otty  of  New 
York,  Appellant,  v.  The  Mechanics'  National  Bank  of 
Newark,  New  Jersey,  Eespondent. 

The  Corn  Exchange  Bank,  Appellant,  v.  The  Same,   Re- 
spondent. 

The  West  Side  Bank,  Appellant,  v.  The  Same,  Respondent. 

An  order  vacating  an  attachment  issued  before  judgment  is  not  reviewable 

here.. 
A  receiver  of  an  insolvent  National  bank,  appointed  after  the  issaing  of 

an  attachment  against  it,  may,  under  the  Code  of  Civil  Procedure  (§  682). 

move  to  vacate  the  attachment  without  being  made  a  party  to  the  action. 

(Argued  June  18, 1882 ;  decided  June  20.  1882.) 

Appeals  from  orders  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  April  10,  1882, 
which  aflSrmed  orders  of  Special  Term  vacating  attachments 
issued  before  judgment  in  the  actions  above  entitled. 

The  applications  to  vacate  the  attachments  were  made  by 
Frederick  Frelinghuysen,  who  was  appointed  receiver  of 
the  defendant,  after  the  issuing  and  levy  of  the  attachments. 

« 
George  C.  Zay,  Jr,,  for  appellants.     The  receiver,  not  having 

intervened  in  the  action,  has  no  statics  in  court  to  make  this 

motion.     {AUen  v.  Scandinavian  NcU.  Bh^  46  How.  Pr.  71 ; 

Tracy  v.  First  Nat.  Bk.ofSelma,  37  K  T.  523  ;  In  re  Oris- 

woldj  13  Barb.  412 ;  Ketchami  v.  Ketcham^  1  Abb.   [N.  S.] 

157 ;  Isha/m  v.  Ketohum^  46  Barb.  43 ;  Macher  v.  Baoicroft^ 

15  Abb.  Pr.  245.) 

Aaron  Pennington   Whitehead  for  respondent.     The  re- 
ceiver is  entitled  to  make  this  motion.     (Code  of  Civil  Pro- 
cedure, §  682 ;  Stevhen  County  Bk.  v.  Alberger,  78  N.  Y.  252 ; 
Woodmansee  v.  Rogers,  20  Hun,  285 ;  Throop's  note  to  §  682.) 
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Daistfobth,  J.  The  orders  appealed  from  aflSrmed  orders 
of  the  Special  Term  vacating  attachments  issued  before  judg- 
ment against  the  property  of  the  defendant.  They  relate  to 
the  mode  of  procedure,  do  not  affect  the  merits  of  the  action, 
and  to  some  extent  involve  the  exercise  of  discretion.  It  has 
therefore  been  the  frequent  practice  of  this  court  to  dismiss  an 
appeal  in  such  cases  {SartweU  v.  Jpzddj  68  N.  Y.  841 ;  Wallace 
V.  CasUe^  id.  370),  and  that  practice,  for  reasons  stated  in  Van 
SlyJce  V.  Hyatt  (46  N.  Y.  259) ;  Anonymous  (59  id.  313) ;  Mar- 
tin V.  Windsor  Hotd  Co.  (70  id.  101),  must  be  followed  in  this 
instance. 

The  motions  to  vacate  were  by  Frelinghuysen,  who  had  been 
appointed  receiver  of  defendant.  It  is  objected  by  the  appel- 
lants that  as  the  receiver  has  not  been  made  a  party  to  the 
action,  he  had  no  standing  in  court  or  right  to  be  heard  as  to 
the  attachments,  and  cases  are  cited  to  that  effect  {Tracy  v. 
First  Nat.  Bank  of  Selma^  37  N.  Y.  623  ;  AUen  v.  Sca/ndi- 
navian  Nat.  JSank,  46  How.  Pr.  71;  In  re  Griswoldy  13 
Barb.  412;  Ketchumy.  Ketchuniyl  Abb.  [N.  S.]  157;  Isham 
V.  Ketchum^  46  Barb.  43  ;  Thacher  v.  Bancroft^  15  Abb.  Pr. 
243),  but  they  all  turned  upon  the  provision  of  the  Code 
of  Procedure  (§  241),  which  gave  the  right  to  move  to  dis- 
charge the  attachment,  to  a  defendant  only.  This  right  is  now 
extended  (New  Code,  §  682)  to  any  person  who,  after  the  at- 
tachment issued,  acquired  an  interest  in,  or  lien  upon,  the  prop- 
erty attached.  He  may  move  by  virtue  of  that  relation,  and 
need  not  be  a  party  to  the  suit,  {^vhen  Co.  Bamk  v,  AZherger^ 
78  N.  Y.  252.)  The  receiver  comes  within  the  terms  of  that 
section  (U.  S.  R.  S.,  §  5234 ;  BamJc  of  Bethd  v.  Pahqvioque 
Bcmh,  14  Wall.  383 ;  Nat.  Bank  v.  CoUyy,  21  id.  609)  and 
is  entitled  to  be  heard. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 
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In  the  Matter  of  the  Application  of  the  Lake  Shore  and 
Michigan  Southern  Railroad  Company,  Appellant,  to 
Change  the  Route  of  the  New  York,  Lackawanna  and 
Western  Railroad  Company,  Respondent. 

In  the  Matter  of  the  Application  of  the  New  York,  Lake 
Erie  and  Western  Railroad  Company,  Appellant,  for 
Commissioners  to  Examine  Route  of  the  New  York,  Lacka- 
wanna AND  Western  Railroad  Company,  Respondent. 


As  to  whether,  where  the  proposed  route  of  a  railroad  oompanj  crosses  the 
track  of  an  existing  company,  the  latter  can  apply  for  the  appointment 
of  commissioners^  under  the  General  Railroad  Act  (§  22,  chap.  140,  Laws 
of  1850,  as  amended  bj  §  1,  chap.  560,  Laws  of  1871),  to  change  such  roate, 
qucere. 

On  appeal  to  this  court  brought  to  review  the  decision  of  the  commis- 
sioners appointed  for  such  purpose,  only  questions  of  law  can  be  consid- 
ered and  determined,  and  all  that  can  be  done  by  the  General  Term  of 
the  Supreme  Court,  or  by  this  court,  is  to  send  the  report  back  where  er- 
rors of  law  have  been  committed. 

Where  commissioners  to  change  the  route  are  appointed  on  the  application 
of  an  existing  railroad  company,  tbey  have  no  power  to  determine  the 
grade  at  which  the  proposed  route  shall  cross  the  tracks  of  the  peti- 
tioner. 

The  fact  that  the  route  as  located  by  the  new  company  runs  through 
ground  already  appropriated  by  the  petitioner  for  transfer,  storage  and 
depot  purposes  does  not  make  it  error  for  the  commissioners  to  refuse  to 
adopt  the  route  proposed  by  the  petitioner.  The  question,  whether  the 
new  company  has  located  its  line  over  lands  it  cannot  condemn  for  rail- 
road purposes,  is  not  one  properly  to  be  determined  by  said  commission- 
ers. 

(Argued  March  8, 1883  ;  decided  June  80,  1882.) 

Appeals  from  orders  of  the  Q-eneral  Terra  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  orders 
made  October  28,  1881,  which  affirmed  the  decision  of  com- 
missioners appointed  under  section  22  of  the  General  Railroad 
Act,  to  examine  the  proposed  route  of  the  New  York,  Lacka- 
wanna and  Western  Railroad  Company,  in  the  county  of 
Erie, 
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Said  proposed  route  crosses  the  lands  and  the  tracks  of  the 
petitioners  in  the  <5ity  of  Buffalo.  This  route  was  affirmed  by 
the  commissioners. 

The  objections  thereto  are  stated  in  the  opinion. 

Daniel  H.  MoMiUan  for  the  L.  S.  &  M.  S.  R.  Co.,  appel- 
lant. The  commissioners  violated  a  legal  right  of  the  appellant 
in  affirming  the  route  proposed  by  the  N.  Y.,  L.  &  W.  R.  R. 
Co.,  as  it  crossed  premises  owned  by  the  appellant  for  transfer, 
storage  and  depot  purposes.  (Matter  of  B.  d:  A.  R.  jB.,  53 
N.  Y.  574 ;  Ma4;ter  of  City  of  Buffalo,  64  id.  547 ;  Matter  of 
aty  of  Buffalo,  68  id.  171 ;  Matter  of  J?.,  H.  T,  <b  W. 
By.  Co.,  79  id.  .64 ;  Laws  of  1881,  chap.  649,  p.  890;  2  R.  S, 
[7th  ed.],  §  1554.)  The  commissioners  erred  in  predicating 
their  determination  on  the  ground  that  the  route  proposed  by 
the  appellant  will  substantially  change  the  general  route  of  the 
Lackawanna  Company.  (Laws  of  1850,  chap.  140,  §  22 
amended  in  1871 ;  McMaster's  Railroad  Law,  p.  61.)  The  com- 
missioners erred  in  refusing  to  consider  tho  proposed  routes 
with  reference  to  their  elevation,  and  in  affirming  the  route 
proposed  by  the  Lackawanna  Company,  upon  the  ground  that 
they  had  no  authority  to  determine  that  the  crossing  should  be 
overhead  as  proposed  by  the  Lake  Shore  Company,  thus  limit- 
ing their  examination  of  the  two  routes  to  their  alignment 
without  reference  to  their  vertical  position.  (Laws  of  1850, 
chap.  140,  §  22.)  The  General  Term  erred  in  affirming  the 
determination  of  the  commissioners,  upon  the  ground  of  its 
limited  power,  and  that  it  was  not  called  upon  without  the  aid 
of  scientific  advice  or  an  examination  of  the  locus  in  quo  to 
overrule  such  determination  upon  questions  of  fact.  (Laws  of 
1850,  chap.  140,  §  22 ;  McMaster's  Railroad  Law,  61 ;  In  re  B. 
<&  L.  B.  B.  Co.,  77  N.  Y.  575.) 

John  O.  MUhum  for  the  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  ap- 
pellant. The  commissioners  erred  in  affirming  the  proposed 
route  of  the  respondent,  for  the  reason  that  being  laid  across 
the  freight  yard  of  the  appellant,  it  is  one  upon  which  the  re- 
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spondent  has  no  legal  right  to  build  a  railroad.  {A.  N,  R.  R, 
Co.  V.  BrawmU,  24  N.  Y.  345  ;  B.  i&  A.  R.  R.  Co.  v.  Oreenr^ 
hvsh,  52  id.  510 ;  Matter  of  B.,  E.  T.  <b  W.  Ry.  Co.,  79  id. 
68.)  The  commissioners  erred  in  their  decision  that  they  had 
no  power  to  determine  in  this  proceeding  whether  that  portion 
of  the  route  of  the  respondent  which  crosses  the  lands  and 
railroad  tracks  of  the  appellants  should  be  at  grade  or  at  the 
elevation  of  the  proposed  alteration.  {Matter  of  the  Petition 
of  the  Z.  I.  R.  R.  Co.,  45  N.  T.  364 ;  PeopUy  ex  rd.  R.  R. 
Co.,  V.  TiMs,  49  id.  356 ;  ]}/^orton  v.  R.  R.  Co.,  61  Barb.  476 ; 
People  V.  N.  Y.  C,  74  N.  Y.  302.)  The  commissioners  erred 
'in  affirming  the  proposed  route  of  the  respondent,  for  the 
reason  that,  being  laid  through  the  freight  and  transfer  yard 
used  by  the  appellant  in  connection  with  the  Lake  Shore  & 
Michigan  Southern  Railway  Company,  it  is  one  upon  which 
the  respondent  has  no  legal  right  to  build  a  railroad.  {A.  <& 
N.  R.  R.  Co.  V.  Browndl,  24  N.  Y.  345  -,  B.  d  A.  R.  R.  Co. 
V.  Oreenhush,  62  id.  510 ;  MaMer  of  B.,  H.  T.  iS:  W.  Ry.  Co., 
79  id.  68 ;  Laws  of  1881,  chap.  649.) 

FranJdin  D.  Locke  for  respondent. 

Tract,  J.  Where  the  proposed  route  of  a  railroad  company, 
as  located  by  the  filing  of  its  map,  crosses  the  track  or  tracks  of 
an  existing  company,  it  may  well  be  doubted  whether  tlie  last- 
named  company  can  apply  for  the  appointment  of  commission- 
ers under  section  22  of  the  General  Railroad  Act,  as  amended  by 
the  act  of  1871  (Laws  of  1871,  chap.  660,  §  1),  to  change  the 
route  of  the  road  proposed  to  be  constructed.  Section  28  of 
the  same  act  would  seem  to  provide  the  means  of  determining 
all  questions  involved,  as  between  railroad  companies,  where 
one  seeks  to  carry  its  line  across  the  line  of  the  other  ;  but  as 
this  question  is  one  which  should  perhaps  be  raised  upon  fin 
application  for  the  appointment  of  commissioners  rather  than 
upon  a  motion  to  confirm  their  report,  and  as  the  commissioners 
have  refused  to  change  the  route  of  the  proposed  road,  we 
do  not  think  it  necessary  to  decide  it. 
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On  an  appeal  brought  to  this  court  from  the  determination 
of  commissioners  appointed  under  section  22,  we  are  necessarily 
limited  to  considering  and  determining  questions  of  law.  If 
this  court  had  the  power,  it  would  not  be  practicable  for  it  to 
determine  the  appeal  on  the  merits.  We  have  not,  nor  can  we 
have,  the  evidence  before  us  upon  which  the  commissioners 
acted. 

The  law  requires  them  to  examine  the  two  routes,  and  their 
conclusion  must  in  no  small  degree  be  determined  by  such  in- 
spection. No  change  can  be  made  by  the  commission  without 
the  concurrence  of  the  civil  engineer,  and  he  does  not  concur 
in  the  change  proposed.  It  is  not  within  the  power  of  the 
court,  therefore,  to  determine  that  such  a  change  should  be 
made.  The  most  the  General  Term  or  this  court  could  do 
would  be  to  send  the  report  back  where  errora  of  law  have  been 
committed. 

It  is  insisted  that  the  commissioners  errod  in  holding  that  they 
had  no  power  to  determine  the  grade  at  which  the  proposed 
route  should  cross  the  tracks  of  the  petitioners,  but  that  such 
power  was  vested  in  the  commissioners  to  be  appointed  under 
subdivision  0,  section  28.  In  this  we  think  no  error  was  com- 
mitted. There  can  be  no  doubt  that  the  powera  of  a  commis- 
sion appointed  under  section  28,  to  ascertain  and  determine  tlie 
manner  in  which  the  line  of  one  road  shall  be  carried  across 
the  tracks  of  another,  cannot  be  limited  or  abridged  by  any 
action  taken  by  a  commission  appointed  under  section  22.  "  The 
points  of  crossing  are  not  necessarily  fixed  by  notice  of  the 
location  of  the  new  road,  and  failure  of  a  company  owning  the 
previously  constructed  road  to  object  to  such  location  in  fifteen 
days.  The  general  provisions  in  regard  to  the  location  of  a 
road  are  not  applicable  to  the  manner  of  crossing,  and  cannot 
deprive  existing  roads  of  any  of  the  protection  which  the  pro- 
visions in  respect  to  crossings  afford  them."  {In  re  Boston^ 
Hooaao  Tunnel  <&  W.  IPway  Co.,  79  N.  Y.  67.) 

A  commission  appointed  under  section  28  may  determine 
the  "  line  or  lines,  the  grade  or  grades,  points  and  manner  of 
such  crossing,  and  whether  the  crossing  shall  be  beneath,  at,  or 
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above  the  existing  grade,  and  upon  the  route  designated  on  the 
map  of  the  company  seeking  the  crossing,  required  to  be  filed 
by  section  22  of  this  act,  or  otherwise  (Subd.  6,  §  28,  as  amended 
by  the  Laws  of  1880,  chap.  583,  §  1),  as  fully  as  it  would  have 
had  if  the  commission  provided  by  section  22  had  never  been 
appointed. 

It  is  further  urged  that  the  commissioners  erred  in  not 
adopting  the  route  as  proposed  by  the  petitioners,  because  the 
route  as  located  by  the  new  company  runs  through  grounds  al- 
ready appropriated  by  the  petitioners  for*  transfer,  storage  and 
depot  purposes.  We  think  such  a  question  is  not  one  that  can 
properly  be  determined  by  commissioners  appointed  under  sec- 
tion 22.  If  the  new  company  has  located  its  line  over  lands  it 
cannot  condemn  for  railroad  purposes,  a  commission  having  the 
power  to  regulate  the  place  and  manner  of  crossing  has  ample 
authority  to  protect  existing  companies  from  such  a  violation 
of  their  rights. 

We  see  no  error  of  law  committed  by  the  commissioners 
appointed  in  these  proceedings. 

The  orders  of  the  General  Term  confirming  the  reports  of 
the  commissioners  should  be  affirmed,  with  costs. 

All  concur. 

Orders  affirmed. 
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Abthub  M.  Murphy,  as  Receiver,  etc.,  Appellant,  v.  Henri- 
etta A.  Brigos  et  al.,  Respondents. 

Where  a  debtor  has  conveyed  real  estate  in  fraud  of  his  creditors,  and  at 
his  request  his  grantee  has  given  a  mortgage  thereon  to  secure  a  debt  of 
the  grantor  which  existed  at  the  time  of  the  conveyance,  to  a  creditor 
Ignorant  of  its  fraudulent  character,  the  mortgage  comes  within  the  ex. 
ception  in  the  statute  of  frauds  (2  B.  S.  187^  §  5),  protecting  the  rights 
of  purchasers  in  good  faith  and  '*for  a  valuable  consideration/'  and  al- 
though the  conveyance  be  set  aside  in  an  action  brought  by  other  cred- 
itors, the  mortgage  ca^no.t  be  affected. 
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The  pre-existing  indebtedness  constitutes  a  valuable  consideiation  within 

the  meaning  of  the  statate. 
Wood  V,  Bobinwn  (22  N.  Y.  564),  distinguished. 

(Argued  June  2, 1882  ;  decided  June  80, 1882.) 

Appeal  from  jndgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  November  16,  1880,  which  reversed  in  part  and  affirmed 
in  part  a  judgment  in  favor  of  the  plaintiff,  entered  upon  a 
decision  of  the  court  on  trial  without  a  jury.  (Keported  below, 
23  Hun,  95.) 

This  action  was  brought  by  plaintiff  as  receiver,  appointed  in 
proceedings  supplementary  to  execution  against  defendant  La- 
fayette Moore,  to  set  aside,  as  fraudulent  as  to  creditors, 
two  deeds  executed  in  February,  1878,  one  by  said  debtor 
to  defendant  "Werner,  and  one  by  the  latter  to  Mary  E. 
Moore,  wife  of  the  debtor ;  also  to  set  aside  two  mortgages 
upon  the  premises  so  conveyed,  executed  by  Mrs.  Moore  at 
her  husband's  request,  to  the  defendants  Briggs  and  Whiting, 
to  secure  pre-existing  debts  of  Mr.  Moore. 

The  court  found  that  the  two  conveyances  were  executed 
voluntarily  and  without  any  consideration,  and  were  fraudulent 
and  void  as  to  Moore's  creditors ;  that  the  mortgagees  acquired 
no  better  right  than  Mrs.  Moore  acquired  by  the  conveyance  to 
her,  and  that  the  mortgages  were  void  as  to  plaintiff  and  the  judg- 
ment creditors.  The  General  Term  reversed  the  judgment  so 
far  as  the  same  affected  defendants  Briggs  and  Whiting,  or 
their  mortgages,  holding  thiB  same  to  be  vaUd  as  against  the 
plaintiff  and  the  creditors  he  represented. 

Further  facts  appear  in  the  opinion. 

Samud  Hcmd  for  appellant.  The  conveyance  by  Moore  to 
his  wife  of  the  real  estate  was  void  as  to  the  plaintiff  and  the 
judgment  creditors,  whom  he  represents  as  receiver,  and  as  to 
them  she  obtained  no  title.  (2  Edmonds'  Statutes,  142 ;  Cole 
v.  Tylet,  65  N.  T.  73 ;  Smage  v.  Murphy,  34  id.  508 ;  Case 
V,  Phdjp%^  39  id.  164 ;  Smart  v.  Bennett^  4  Abb.  Ct  App. 
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above  the  existing  grade,  and  upon  the  route  designated  on  the 
map  of  the  company  seeking  the  crossing,  required  to  be  filed 
by  section  22  of  this  act,  or  otherwise  (Subd.  6,  §  28,  as  amended 
by  the  Laws  of  1880,  chap.  583,  §  1),  as  fully  as  it  would  have 
had  if  the  commission  provided  by  section  22  had  never  been 
appointed. 

It  is  further  urged  that  the  commissioners  erred  in  not 
adopting  the  route  as  proposed  by  the  petitioners,  because  the 
route  as  located  by  the  new  company  runs  through  grounds  al- 
ready appropriated  by  the  petitioners  for' transfer,  storage  and 
depot  purposes.  We  think  such  a  question  is  not  one  that  can 
properly  be  detennined  by  commissioners  appointed  under  sec- 
tion 22.  If  the  new  company  has  located  its  line  over  lands  it 
cannot  condemn  for  railroad  purposes,  a  commission  having  the 
power  to  regulate  the  place  and  manner  of  crossing  has  ample 
authority  to  protect  existing  companies  from  such  a  violation 
of  their  rights. 

We  see  no  error  of  law  committed  by  the  commissioners 
appointed  in  these  proceedings. 

The  orders  of  the  General  Term  confirming  the  reports  of 
the  commissioners  should  be  affirmed,  with  costs. 

All  concur. 

Orders  affirmed. 
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Arthur  M.  Murphy,  as  Receiver,  etc.,  Appellant,  v,  Henri- 
etta A.  Briggs  et  al..  Respondents. 

Where  a  debtor  has  conveyed  real  estate  in  fraud  of  his  creditors,  and  at 
his  request  his  grantee  has  given  a  mortgage  thereon  to  secure  a  debt  of 
the  grantor  which  existed  at  the  time  of  the  conveyance,  to  a  creditor 
ignorant  of  its  fraudulent  character,  the  mortgage  comes  within  the  ex- 
ception in  the  statute  of  frauds  (2  B.  S.  137,  §  5),  protecting  the  rights 
of  purchasers  in  good  faith  and  '•  for  a  valuable  consideration/'  and  al- 
though the  conveyance  be  set  aside  in  an  action  brought  by  other  cred- 
iters,  the  mortgage  ca9no.t  be  affected. 
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The  pre-existing  indebtedness  constitutes  a  valaable  consideiation  within 

the  meaning  of  the  statate. 
Wood  y.  Bobinson  (23  N.  Y.  564),  distinguished. 

(Argued  June  2, 1883  ;  decided  June  80, 1882.) 

Appeal  from  jadgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  November  16,  1880,  which  revereed  in  part  and  affirmed 
in  part  a  judgment  in  favor  of  the  plaintiff,  entered  upon  a 
decision  of  the  court  on  trial  without  a  jury.  (Reported  below, 
23  Hun,  95.) 

This  action  was  brought  by  plaintiff  as  receiver,  appointed  in 
proceedings  supplementary  to  execution  against  defendant  La- 
fayette Moore,  to  set  aside,  as  fraudulent  as  to  creditors, 
two  deeds  executed  in  February,  1878,  one  by  said  debtor 
to  defendant  "Werner,  and  one  by  the  latter  to  Mary  E. 
Moore,  wife  of  the  debtor ;  also  to  set  aside  two  mortgages 
upon  the  premises  so  conveyed,  executed  by  Mrs.  Moore  at 
her  husband's  request,  to  the  defendants  Briggs  and  Whiting, 
to  secure  pre-existing  debts  of  Mr.  Moore. 

The  court  found  that  the  two  conveyances  were  executed 
voluntarily  and  without  any  consideration,  and  were  fraudulent 
and  void  as  to  Moore's  creditors ;  that  the  mortgagees  acquired 
no  better  right  than  Mrs.  Moore  acquired  by  the  conveyance  to 
her,  and  that  the  mortgages  were  void  as  to  plaintiff  and  the  judg- 
ment creditors.  The  Genei'al  Term  reversed  the  judgment  so 
far  as  the  same  affected  defendants  Briggs  and  Whiting,  or 
their  mortgages,  holding  the  same  to  be  vaUd  as  against  the 
plaintiff  and  the  creditors  he  represented. 

Further  facts  appear  in  the  opinion. 

Samuel  Hand  for  appellant.  The  conveyance  by  Moore  to 
his  wife  of  the  real  estate  was  void  as  to  the  plaintiff  and  the 
judgment  creditors,  whom  he  represents  as  receiver,  and  as  to 
them  she  obtained  no  title.  (2  Edmonds'  Statutes,  142 ;  Cole 
v.  TyleTy  65  N.  T.  73 ;  Sa/vage  v.  Murphy^  34  id.  508 ;  Case 
y.  PhelpSy  39  id.  164 ;  Smart  v.  Bennett^  4  Abb.  Ct.  App. 


•/ 


448  MuBPHT  V,  Briqgs  et  al.  [June, 

Statement  of  case. 


Dec.  253.)  The  mortgages  executed  by  Mrs.  Moore  to  the  de- 
fendants Briggs  and  Whiting  must  fail  as  to  the  plaintiff  to 
the  same  extent  as  her  title  as  mortgagor,  being  a  mere  lien 
on  such  title.  {Barnard  v.  Campbell^  55  N.  Y.  461 ;  Lorn- 
r&iice  V.  Coriklin^  17  Hun,  228.)  Neither  defendant  Briggs 
nor  Whiting  comes  within  the  exception  in  the  statute  pro- 
vided by  section  5,  2  Revised  Statutes,  137.  {Manhattan 
JBk.  V.  Evertson^  6  Paige,  457  ;  Wood  v.  Robinson^  22  N.  Y. 
564 ;  Weaver  v.  Barden^  49  id.  291  ;  Spicer  v.  Waters^  65 
Barb.  227.)  To  constitute  a  honafide  purchaser  it  is  not  enough 
to  show  a  conveyance  good  in  form,  but  payment  of  the  con- 
sideration must  be  made  out.  It  must  be  actually  paid,  not 
merely  secured  to  be  paid.  {Barnard  v.  Campbell^  58  N.  Y. 
73 ;  DeLancey  v.  Stearns^  66  id.  157 ;  Gary  v.  White^  52  id. 
138  ;  Weaver  v.  Barden,  49  id,  289 ;  Griffin  v.  Marquardt, 
17  id.  28 ;  Picket  v.  Barrow^  29  Barb.  508 ;  Dicker ^on  v. 
TiUinghast,  4  Paige,  215 ;  Fox  v.  Glark,  Walk.  [Mich.J  535; 
Potter  V.  Stephens^  40  Mo.  229 ;  Pond^  Re(}r^  v.  Gomstock^  20 
Hun,  494;  Bank  v.  Warner,  12  id.  306,  308;  Solomon  v. 
Moral,  53  How.  342 ;  Chapman  v.  Ransom,  44  Iowa,  377 ; 
Potter  V.  Stephens,  40  Mo.  229  ;  TooOe  v.  Dunn,  6  Neb.  93  ; 
Boardman  v.  Halliday,  10  Paige,  223 ;  AveriU  v.  Laucks, 
6  Barb.  470  ;  Sheldon  v.  Dodge,  4  Denio,  217 ;  Boardman  v. 
HaUiday,  10  Paige,  223;  Beardsley  v.  Arguenda,  2  Seld. 
522 ;  Chautauqua  Bk.  v.  Risley,  19  N.  Y.  370  ;  Underwood 
V.  SutUffe,  77  id.  62;  Erickson  v.  Quin,  15  Abb.  [N.  S.]  166; 
Bergen  v.  Carman,  79  N.  Y.  146,  153;  77  id.  62.)  The 
mortgages  were  of  no  effect  until  delivered.  (2  R.  S.  738, 
§  138.)  Notice  to  defendant  Whiting,  at  the  time  the 
mortgage  was  delivered  to  her,  of  the  fraud  in  the  conveyance 
by  Moore  to  his  wife  was  sufficient.  {Herlick  v.  Brennan,  11 
Hun,  194 ;  WiUiamson  v.  Brown,  15  N.  Y.  354 ;  Reed  v. 
Genrum,  50  id.  349 ;  Bergen  v.  Carman,  79  id.  152.)  The 
assignee  is  not  a  necessary  party.  {ShvUz  v.  Hoagland,  85  N. 
Y.  468  ;  Cole  v.  Malcomhe,  66  id.  362.)  The  right  of  a  judg- 
ment  creditor  to  set  aside  a  conveyance  as  fraudulent  and  void 
as  to  creditors  is  not  affected  by  a  voluntary  general  assign- 
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ment.  {Brovmdl  v.  Curtis^  10  Paige,  211 ;  Leach  v.  KeUey^ 
7  Barb.  466;  Browning  v.  Sartj  6  id.  91;  Andrews  v.Edfh 
ertSy  16  Johns.  526;  Flower  v.  Cornish^  19  Alb.  L,  J.  282; 
22  id.  60 ;  JRapalee  v.  Stewart^  2TN.  Y.  310;  JUaUer  o/Aa- 
signment  of  Lewis^  81  id.  422.) 

J,  L  Werner  for  respondents.  The  judge  erred  in  assuming 
that  the  conveyance  from  Moore  to  his  wife  was  a  nullity  and 
so  utterly  void  as  to  afford  no  foundation  for  the  re- 
spondents' mortgages;  and  that,  therefore,  the  mortgages 
were  likewise  a  nullity  and  void.  {Anderson  v.  Rob- 
ertSy  18  Johns.  515,  526;  Bump  on  Fraudulent  Convey- 
ances [2d  *ed.],  481,  482.)  Assuming  that  the  conveyance 
from  Moore  to  his  wife  was  fraudulent  as  to  his  creditors,  and 
therefore  voidable,  it  does  not  follow  that  Moore  and  his  wife 
had  thereby  deprived  themselves  of  the  power  or  right  to 
make  the  neyr  agreement.  (Bump  on  Fraudulent  Conveyances 
[2d  ed.],  473 ;  Cramer  v.  Blood,  57  Barb.  155 ;  S.  (7.,  48  N. 
T.  684 ;  1  Story's  Eq.  Jur.  [12th  ed.],  §§  381, 433, 434.)  The 
new  agreement  was  not  necessary  to  uphold  the  mortgages 
from  Mrs.  Moore  to  the  respondents.  (Bump  on  Fraudulent 
Conveyances,  488,  489 ;  Pond  v.  Comstock,  20  Hun,  492 ; 
Waterhury  v.  Sturievanty  18  Wend.  353,  363.)  The  pre-ex- 
isting indebtedness  of  Moore  to  the  respondents  constituted  a 
•*  valuable  consideration  "  for  the  mortgages,  within  the  intent 
of  the  statute  saving  the  rights  of  purchasers  in  good  faith, 
etc.  {Seymour  v.  Wilson,  19  N,  T.  417,  421 ;  Towsley  v.  Mc- 
Dmaldy  32  Barb.  604,  611;  Kirly  v.  Fitzgerald,  31  N.  Y. 
417,  426 ;  Wean)er  v.  Barden,  49  id.  286,  300 ;  Carpenter  v. 
Muren  et  al.,  42  Barb.  300 ;  3  Lans.  167,  172 ;  Archer  v. 
O'Brien,  7  Hun,  146,  149;  Bump  on  Fraudulent  Convey- 
ances [2d  ed.],  15,  16,  178, 195,  223-4, 496,  574 ;  1  Story's  Eq. 
Jur.  [12th  ed.],  §§  64^,  370,  371,  381 ;  Leitch  v.  HoUister, 
4  N.  T.  211,  215,  216;  Baker  v.  Bliss,  39  id.  70,  80; 
Dvdley  v.  Danforth,  61  id.  626 ;  Birdseye  v.  Bay,  4  Hill, 
158, 163 ;  Williams  v.  SheUy,  37  N.  Y.  375,  378 ;  Avhum 
i&.  Bh.  V.  Fitch,  48  Barb.  344,  349 ;  Hale  v.  Stewart,  7 
SiCKELS  —  Vol.  XLI V.        57 
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Hun,  591,  692 ;  Ledyard  v.  BuOer,  9  Paige,  132 ;  Pond 
V.  Comatochj  20  Hun,  492.)  A  mortgagee,  though  for 
a  pre-existing  debt,  is  a  purchaser  pro  tanto  for  a  valuable 
consideration  within  the  meaning  of  the  term  ^^  pur- 
cliaser"  as  used  in  the  statute  of.  frauds.  {Birdseye  v.  Ray^ 
4  Hill,  158  ;  Ledyard  v.  BuUery  9  Paige,  132,  137 ;  HaU  v. 
Arnold^  15  Barb.  699  ;  Bump  on  Fraudulent  Conveyances  [2d 
ed.],  473,  and  notes.)  The  moi'tgage  of  Mrs.  Whiting,  though 
unrecorded  at  the  time  of  the  trial,  is  valid  and  effectual,  as 
against  the  judgments  obtained  subsequent  to  the  execution  and 
delivery  thereof.  {Jackson^  ex  dem.  Tattle^  v.  Ditbois,  4 
Johns.  216;  Jackaariy  ex  dem.  Stewart^  v.  Toum^  4  Cow.  699, 
605-6  ;  Ledyard  v.  BuUer,  9  Paige,  132,  135.)  On  the  prin- 
ciple that  a  creditor  may  take  and  hold  as  many  securities  as 
his  debtor  sees  fit  to  give  him,  it  is  not  material  to  the  validity 
of  Mrs.  Briggs'  mortgage  that  the  notes  for  which  it  was  given 
were  not  surrendered  up  before  the  trial.  (Thomas  on  Mort- 
gages, 132.) 

MiLLEB,  J.  It  may  be  assumed,  we  think,  that  the  convey- 
ances from  Moore  to  Werner,  and  from  Werner  to  Mrs.  Moore 
were  fraudulent  and  void.  The  principal  question  which  re- 
mains to  be  determined  is,  whether  the  mortgages  executed  by 
Mrs.  Moore  are  valid  and  in  force. 

The  proof  establishes,  beyond  controversy,  that  these  mor^ 
gages  were  executed  to  secure  demands  due  from  Moore  to  the 
mortgagors  who,  when  the  conveyances  were  made,  weie  Jxma 
fide  creditors  of  Moore.  It  also  appears  and  the  findings  estab- 
lish that  at  the  time  of  the  execution  of  the  mortgages  the 
mortgagees  had  no  knowledge  as  to  the  pecuniary  affairs  and 
condition  of  Mr.  Moore,  the  grantor,  and  of  his  ability  or  in- 
ability to  pay  his  creditors  in  full  the  amount  whidi  he  owed; 
nor  had  they  actual  or  constructive  notice  of  the  demands  sought 
to  be  enforced  in  this  action.  The  counsel  for  the  plaintiff 
insists  that  the  mortgages  executed  by  Mrs.  Moore  "  must  fail 
as  to  the  plaintiff,  to  the  same  extent  as  her  title  as 
mortgagor,  being  a  mere  lien  upon  such  title."  This  position  is 
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based  upon  the  ground  that  if  Mrs.  Moore  liad  no  title  she 
could  not  give  a  Uen  upon  the  premises,  and  even  if  her  hus- 
band intended  or  wished  that  the  defendants  should  have  the 
mortgages,  that  this  was  not  suf&cient  to  create  a  lien  upon  tlie 
land  by  mortgages  executed  by  her,  and  as  he  did  not  execute 
the  mortgages  no  claim  was  acquired  by  virtue  of  M»s.  Moore's 
mortgages.  This,  we  think,  cannot  be  maintained,  and  the 
claim  that  neither  of  the  defendants  comes  within  the  excep- 
tion in  the  statute  (2  R.  S.  127,  §  6)  is  not  well  supported,  and 
even  although  the  conveyance  by  Moore  was  fraudulent  as  to 
creditors,  and  hence  should  be  declared  void,  it  did  not  de- 
prive Moore  and  his  wife  from  entering  into  an  agreement  by 
which,  in  consideration  of  a  transfer  to  her  of  a  mortgage 
which  was  assigned  to  her,  she  should  mortgage  the  land  to 
secure  Moore's  indebtedness.  The  mortgages  were  only  an  ap- 
propriation of  Moore's  property  to  the  payment  of  his  honest 
debts,  and  whether  this  was  done  by  the  grantee  of  the  same, 
with  Moore's  approval,  or  by  Moore  himself,  could  make  no 
difference.  If  the  title  was  in  Moore  he  could  have  given  a 
preference  and  created  a  lien  to  pay  the  indebtedness  of  the 
mortgagees,  anr^  the  grantee  having,  with  Moore's  consent,  done 
what  the  grantor  could  have  done  by  applying  the  property  to 
pay  the  demands  of  creditors,  there  is  no  ground  for  claiming 
that  such  transfer  was  invalid.  (Bump  on  Fraudulent  Con- 
veyances, 488,  489 ;  Ponds^  Redr^  v.  Comstock^  20  Hun,  492, 
affirmed  on  appeal  in  this  court.) 

The  indebtedness  of  Moore  to  the  mortgagees  which  existed 
at  the  time  constituted  a  valid  consideration  for  the  mortgages 
within  the  statute,  saving  the  rights  of  purchasers  in  good  faith. 
When  a  transfer  is  made  to  a  stranger,  to  bring  himself  within 
the  provision  of  the  statute  as  to  a  purchaser,  he  must  show  that 
he  has  an  equity  which  is  paramount  to,  that  of  his  vendor,  and 
this  can  only  be  done  by  showing  he  has  parted  with  value  and 
is  not  chargeable  with  notice  of  the  fraud.  But  where  the 
transfer  is  to  a  creditor  of  the  vendor  a  different  principle  pre- 
vails. It  is  not  necessary  to  show  a  new  consideration,  as  the 
transaction  amounts  to  nothing  more  than  the  voluntary  prefer- 
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once  of  one  creditor  over  another.  {Seymour  v.  WiUony  19  N.  Y. 
417,  421.)  The  rights  of  the  mortgagees  as  creditor  to  have 
their  debts  preferred  by  mortgages  on  the  property  of  the  debtor 
are  equally  equitable  with  the  claims  of  the  creditors,  and  no 
valid  ground  is  apparent  why  they  should  be  placed  behind 
other  creditors,  when  the  liens  of  the  latter  are  of  a  later  date. 
A  Jona/i.  purchaser  or  mortgagee  from  a  fraudulent  grantee 
without  notice  of  the  fraud  is  entitled  to  a  preference  over  a 
subsequent  purchaser.  A  mortgagee  is  a  purchaser  to  the  ex- 
tent of  his  interest.     {Ledyard  v.  Butler ^  9  Paige,  132.) 

We  are  referred  by  the  learned  counsel  for  the  appellant  to  nu- 
merous reported  cases  in  support  of  the  position  that  the  mort- 
gagees do  not  come  within  the  exception  contained  in  the  statute 
cited ;  but,  after  a  careful  and  critical  examination,  we  are  satis- 
fied that  none  of  them  are  in  conflict  with  the  rule  laid  down  in 
Seymour  v.  Wilson  {eupra)^  and  all  of  them  may  be  distinguished 
from  that  adjudication.  We  do  not  deem  it  necessary  to  criti- 
cize closely  the  cases  cited  and  shall  be  content  to  refer  briefly 
to  the  case  of  Woody.  Robinson  (22  N.  T.  564),  which  perhaps 
approaches  nearer  to  support  the  claim  of  the  appellant  than 
any  other  decision.  In  that  case  it  is  held  that  when  the  con- 
veyance to  the  wife  was  fraudulent,  and  a  subsequent  creditor 
of  the  husband  procured  from  the  wife  a  mortgage  to  secure  an 
antecedent  debt,  that  the  statutory  trust  in  favor  of  the  creditor 
at  the  time  of  the  transaction  prevails  over  the  equal  equity 
and  superior  diligence  of  the  subsequent  creditor,  and  it  is  laid 
down  that  the  grantee  and  incumbrancer  who  does  not  advance 
any  thing  takes  the  interest  conveyed  subject  to  any  prior  equity 
attaching  to  the  subject.  It  appeared  that  the  plaintiff  was  a 
prior  judgment  creditor  and  hence  he  had  a  prior  equity  which 
entitled  him  to  a  preference  at  the  time  of  the,  conveyance  to 
the  wife  of  real  estate  paid  for  by  the  husband.  This  of  course 
would  take  precedence  over  a  mortgage  subsequently  executed 
to  secure  a  debt  of  the  husband.  As  the  lien  existed  at  the 
time  of  the  conveyance  to  the  wife,  the  equity  was  prior  to  that 
of  the  mortgage.  Although  it  was  found  that  the  mortgagee 
had  no  notice  or  knowledge  of  this  judgment,  it  is  not  stated 
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that  its  officers  were  unaware  that  the  premises  were  purchased 
with  the  money  of  the  debtor,  or  that  they  were  ignorant  of  his 
indebtedness  and  insolvency.  It  is  thus  apparent  that  the  case 
last  considered  in  no  way  conflicts  with  tlie  case  of  Seymour  v. 
Wilson  {supra).  The  fact  that  the  defendant  Catharine  Whit- 
ing, at  the  time  the  mortgage  was  delivered,  not  at  the  time  of 
its  execution,  had  notice  of  the  facts  and  circumstances  in  re- 
lation to  the  fraudulent  conveyances  by  Moore  to  his  wife,  and 
of  his  insolvency,  does  not,  we  think,  affect  her  rights  to  the 
preference  created  by  the  mortgage.  The  mortgage  was  exe- 
cuted on  the  28th  of  February,  at  which  time  she  had  no  such 
notice ;  it  was  not  delivered  until  the  8th  day  of  April  afterward. 
The  mortgage  was  merely  applying  the  property  for  the  benefit 
of  creditors  which  was  a  rescinding  of  the  fraudulent  contract 
and  entering  into  a  new  contract  for  its  sale  or  transfer,  which 
if  made  in  good  faith  will  not  be  contaminated  by  the  fraud  of 
the  first  contract.  The  law  does  not  deprive  parties  of  the  right 
to  restore  property  to  legitimate  purposes  which  has  been  fraud- 
ulently appropriated,  and  we  are  unable  to  discover  any  valid 
objection  to  a  contract  made  with  this  object,  when  if  the  party 
whose  debt  is  secured  has  notice  after  a  conveyance  to  him  of 
the  original  fraudulent  conveyances,  if  the  same  is  applied  to  the 
payment  of  the  grantor's  debts.  (See  Bump  on  Fraudulent  Con- 
veyances, supra^  473,  and  cases  cited ;  Oramer  v.  Bloody  57 
Barb.  155,  affirmed  in  48  N.  T.  684 ;  1  Story's  Eq.  Jur.  434.) 

We  tliink  that  the  General  Term  was  right,  and  the  judg- 
ment as  modified  by  them  should  be  affirmed. 

All  concur,  except  Tkaoy,  J.,  absent 

Judgment  affirmed. 


In  the  Matter  of  the  Application  of  the  New  Tokk  and  West 
Shorb  Railroad  Company  to  Acquire  Title  to  Lands  of 
Elizabeth  Walsh  et  al. 

In  proceedings  by  a  railroad  corporation  to  acquire  title  to  lands  under 
tbe  water  of  the  Hudson  river  which  had  been  granted  hj  the  State  to 
the  owners  of  the  uplands,  the  petition  contained  an  offer  on  the  part  of 
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the  company  to  oonstract  a  draw-bridge  to  give  acoeas  from  the  river  to 
the  docks  of  the  land-oiraeni.  .  After  an  order  had  been  made  and  ap. 
pealed  from  appointing  commisBioneni,  on  application  of  the  company  an 
order  was  granted  giving  it  leave  to  withdraw  the  offer  and  to  amend  the 
petition  accordingly.  Held,  that  the  court  had  no  power  to  so  amend  the 
petition ;  that  no  each  power  was  given  by  the  provision  of  the  General 
Railroad  Act  (g  20,  chap.  140,  Laws  of  1850).  which  aathorizea  the  oorzec- 
tion  of  "any  defect  or  informality." 
MaUerN,  T.  db  W.  8.  B.  B.  Co,  (27  Hon,  67),  reversed. 


(Argaed  June  18, 1883 :  decided  June  80, 1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  made  May  8,  1882,  which  affirmed  two  orders  of  Special 
Term,  one  of  which  appointed  commissioners  to  ascertain  and 
appraise  the  compensation  to  be  paid  certain  land-owners  for 
lands  proposed  to  be  taken  by  the  New  York,  West  Shore  and 
Buffalo  Bailroad  Company,  for  the  purposes  of  its  incorpora- 
tion. The  other  allowed  an  amendment  of  the  petition  upon 
which  the  proceedings  were  instituted,  by  striking  out  a  clause 
in  and  by  which  the  company  agi*eed,  in  the  con  str action  of  its 
roadway,  to  construct  a  draw-bridge  by  which  free  and  unob- 
structed access  could  be  given  to  the  docks  of  the  land-owners 
from  the  Hudson  river.     (Reported  below,  27  Hun,  57.) 

The  lands  proposed  to  be  taken  lie  under  the  waters  of  the 
said  river  in  front  of  docks  erected  by  the  owners  of  the  up- 
lands, and  had  been  granted  by  the  State  to  said  owners. 

^.  A.  Brewster,  Wm.  W.  Badger  and  O.  TilloUon  for 
appellants.  The  di^aw-bridge  being  a  matter  of  right,  it  was 
error  in  the  court  below  to  allow  the  petition  to  be  amended 
after  appeal  by  striking  out  the  provisions  in  regard  to  it 
{JoUy  V.  T.  H.  Bridge  Co,,  6  McLean,  242  ;  SiUiinan  v.  HuA- 
son  Bvoer  Bridge  Co,,  4  Blatchf.  395 ;  id.  76.) 

C.  F,  Brown  for  respondent.  The  court  had  power  to 
amend  the  petition  by  striking  from  it  the  aUegation  in  refer- 
ence to  a  draw-bridge.  (Laws  of  1850,  chap.  40,  §  20 ;  T.  <&B, 
B,  B.  Co,  V.  iT.  0.  Tj>ke.  Co.,  16  Barb.  104 ;  People  v.  I>.  (& 
H,  C,  B.  R.  Co.,  58  K  T.  152.) 
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Per  Curiam.  The  decision  of  this  court  In  re  N.  T.  C.  dk 

\  ff.  R,  B.  Co.  (77  N.  T.  248)  disposes  of  all  the  questions 
raised  upon  this  appeal  adversely  to  the  appellants,  except  the 
point  urged  that  the  court  had  no  power  to  allow  the  railroad 
company  to  amend  the  petition  by  striking  out  the  allegation 
in  regard  to  a  draw-bridge  after  the  order  appointing  commis- 
sioners had  been  made  and  appealed  from. 

In  regard  to  this  question  we  think  the  Special  Term  erred 
in  allowing  the  amendment.  The  proceedings  are  statutory,  in 
derogation  of  the  common  law,  and  hence  the  statute  should  be 
substantially  followed.  The  petition  which  M^as  served,  and 
upon  which  the  order  was  granted,  contained  an  offer  of  a  draw- 
bridge, and  without  this,  for  any  thing  which  appears,  the  appU- 
cation  may  have  1>een  refused  by  the  court.  Being  the  founda- 
tion of  all  the  subsequent  proceedings,  and  the  owner  of  the 
land  having  a  right  to  file  an  answer  to  the  same,  the  alteration 
in  Regard  to  this  allegation  was  of  a  vital  character,  and  the 
granting  or  withholding  of  the  draw-bridge,  and  cutting  off  the 
right  of  the  riparian  owner  from  the  river  or  from  furnishing 
access  to  the  same,  may  have  made  a  material  difference.  As 
it  stands,  no  opportunity  has  been  furnished  to  answer  the 
same,  and  the  appellant  has  been  deprived  of  a  right  by  means 
of  the  order  granting  the  amendment.  Such  being  the  case, 
the  court  exceeded  its  power  in  making  the  order. 

The  claim  that  the  court  had  power  to  amend  the  petition 
under  section  20  of  chapter  140  of  the  Laws  of  1850  has  no  force, 
and  that  provision  is  limited  to  '^  any  defect  or  informality '' 
and  does  not  embrace  an  entire  change  of  the  ground  upon 
which  the  application  is  founded,  and  that  too  after  an  appeal 
has  been  taJcen,  and  the  Special  Term  has  passed  upon  its 
merits. 

For  the  reason  stated,  the  order  of  the  General  Term  should 
be  reversed,  and  as  the  petitioner  does  not  seek  to  maintain 
its  right  to  take  the  land  upon  the  original  application,  the 
proceedings  should  be  dismissed,  with  costs. 

'All  concur ;  Eabl,  J.,  in  result  ^ 

Judgment  accordingly. 
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Jaices   MgMullen,    Appellant,  v.  Patrick   Baffebty,  Re- 

Bpondent. 

89  456  One  H.  execated  and  delivered  to  plaintiff  a  non-negotiable  note,  made 
^^  ^  payable  on  demand ;  upon  the  back  of  which  the  defendant  had  written 
hlB  name.  In  an  action  thereon  held,  that  defendant  did  not,  in  a  commer- 
cial aenae,  become  an  indoner,  but  could  be  treated  bj  plaintiff  either 
as  maker  or  guarantor ;  and  in  either  capacity  the  cause  of  action  accrued 
against  him  immediately  upon  the  execution  of  the  note  and  without 
demand  ;  that  the  etatnte  of  limitations  then  began  to  run  in  his  favor, 
and  as  the  action  was  commenced  more  than  six  yean  after  date  of  note, 
it  was  barred  by  said  statute. 
Also,  hM,  that  payments  of  interest  by  H.,  although  with  the  knowledge 
of  defendant,  did  not  prevent  the  running  of  the  statute;  to  have  that 
effect  they  must  have  been  made  by  him,  or  for  him«  by  his  authorized 
agent 

(Argued  June  14, 1882 ;  decided  June  80, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  at  the  March  term,  1881,  which  affirmed  a  judgment  in 
favor  of  defendant,  entered  upon  a  verdict,  and  affirmed  an 
order  denying  a  motion  for  a  new  triaL  (Beported  below,  24 
Hun,  363.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
>  the  opinion. 

Samuel  Hand  for  appellant.  The  statute  of  limitations  did 
not  begin  to  run  until  after  the  default  in  the  payment  of 
interest,  which  was  July  1,  1878,  or  until  after  demand. 
{MerriU  v.  Toddy  33  N.  Y.  28 ;  Payne  v.  Gardner ^  29  id.  146 ; 
Nelson  v.  Boatwicky  5  Hill,  37, 39,  42 ;  Douglass  v.  JRaMoney 
id.  143 ;  Oroinwdl  v.  HewiU^  40  N.  Y.  491 ;  H&rrick  v.  W6U 
verton,  41  id.  600,  601 ;  Hernandez  v.  StUwdly  7  Daly,  360 ; 
Warwood  v.  Tre^berviUey  6  Mod.  200.)  The  guaranty  being 
that  Hughes  would  pay,  with  interest,  the  presumption  is  that 
he  would  not  be  immediately  called  upon  to  pay,  and  for  a 
**  reasonable  time,"  at  least,  there  was  no  dishonor  of  the  note, 
and  no  failure  to  pay  by  Hughes,  according  to  its  terms, 
which  would  make  the  defendant  liable,  or  raise  the  presump- 
tion of  dishonor,  which  would  set  the  statute  running  as  to 
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him.  (  Weihey  v.  Av^d/tewSy  3  Hill,  582 ;  Barotigk  v.  WkUe, 
4  B.  &  C.  325.)  Assuming  that  the  statute  of  limitations 
would  otherwise  have  been  a  bar  to  the  action,  it  was  removed 
by  the  pftyments  of  interest  which  were  made  by  Hughes,  by 
and  with  the  authority  and  assent  of  the  defendant,  every  six 
months,  down  to  the  maturity  of  the  notes.  (Schindd  v. 
Tates^  46  Md.  604 ;  Zent  v.  Hart  8  Barr.  [Penn.]  337 ;  JSigour- 
ney  v.  Drury^  14  Pick.  887 ;  Oilderaleeve  v.  Landon^  73  N. 
Y.  609 ;  MoU  v.  Gonaumers^  Ice  Co.y  id.  543.)  The  payments 
of  interest  having  been  ratified  by  the  defendant,  he  is  bound 
to  tho  same  extent  as  if  he  had  made  them  himself.  {First 
Nat.  BK  of  Utioa  v.  BaUou,  49  N.  T.  156 ;  WincJieU  v. 
Hicks,  18  id.  558;  563 ;  Haigkt  v.  Avery,  16  Hun,  252.)  It 
is  immaterial  when  an  act  of  ratification  takes  •place.  Whenever 
done,  it  relates  back,  and  is  equivalent  to  a  prior  authority. 
{H(yift  V.  Thompson's  Exr.,  19  N.  T.  207,  219 ;  Fleckner  v. 
The  U.^  8.  Bk.,  8  Wheat.  363 ;  Bird  v.  Brovm,  4  Exch. 
798,  799.) 

Wcurren  G.  Brown  for  respondent.  The  cause  of  action 
accrued  against  the  defendant  at  the  date  of  the  notes,  because 
one  who  writes  his  name  on  the  back  of  a  non-negotiable 
promissory  note  is  to  be  treated  as  a  maker  and  not  an  indorser, 
entitled  to  demand  and  notice.  {Cornwall  v.  HewiM,  40  N. 
T.  461 ;  Richards  v.  Waring,  1  Keyes,  576 ;  OUhert  v. 
Slocum,  10  Barb.  402  ;  Seymour  v.  Van  Slyck,  8  Wend.  403 ; 
Stone  V.  Seymour,  15  id,  19.)  The  same  result  follows  if  de- 
fendant is  to  be  regarded  as  a  guarantor.  {Bartholomew  v. 
Seaman,  25  Han,  619.)  In  the  case  of  a  note  payable  on  de* 
mand,  the  statute  of  limitations  runs  from  its  date.  (  Wenman 
v.  Mohawk  Ins.  Co.,  13  Wend.  267 ;  Hirst  v.  Brooks,  50 
Barb.  334 ;  BeZavaUette  v.  Wend4,  75  N.  Y.  579,  583.)  The 
rule  is  the  same  whether  the  note  is  made  with  interest  or 
without  interest.  (  Wheeler  v.  Warner,  47  N.  T.  519  ;  How- 
land  V.  Edmonds,  24  id.  307.)  Tho  date  of  an  instrument  is 
presumed  to  be  the  time  of  its  execution.  {Broeck  v.  Cole,  4 
Sandf .  79.)  Even  the  indorsement  of  a  note  is  presumed  to  be 
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cotemporaneoos  with  its  date.  {PinJcerion  v.  Bailey^  8 
Wend.  600;  Union  Bh.  v.  WHiU,  8  Mete.  [Mass.]  604; 
Benihall  v.  Judhms^  13  id.  265 ;  Draper  v.  Snow^  20  N. 
T.  331.)  The  payment  of  interest  by  Hughes,  the  principal 
debtor,  does  not  take  this  case  out  of  the  statute  of  limitations 
as  to  defendant  Rafferty,  the  surety.  {HvUhert  v.  Nickel^  20 
Hun,  445  ;  Smith  v.  Ryan^  66  N.  Y.  352,  356 ;  Shoemaker  v. 
Benedict^  1  Kern.  176  ;  Van  Kiieran  v.  Parmlee^  2  Comst, 
623 ;  Winchell  v.  Hicks,  18  N.  Y.  558 ;  Pickett  v.  Zeonardj 
34  id.  175 ;  Harper  v.  Fairly,  53  id.  442.) 

Earl,  J.  This  action  was  brought  against  the  defendant  as 
indorser  of  two  promissory  notes,  precisely  alike,  written  as 
follows : 

"  New  Yoek,  20^A  February,  1873. 

On  demand  I  promise  to  pay  Mr.  James  McMuUen  twelve 
hundred  dollars  for  value  received  with  interest  from  January 
1,  1873 
$1200.00.  W.  J.  HUGHES.  " 

The  defendant's  name  was  written  upon  the  back  of  each 
note,  without  any  other  words  over  it.  The  action  was  com- 
menced February  24,  1879,  more  than  six  years  after  the  date 
of  the  notes,  and  the  trial  judge  held  that  they  wei*e  barred  by 
the  statute  of  limitations  at  that  time,  and  on  that  ground  di- 
rected a  verdict  for  the  defendant.  That  direction  presents 
the  only  point  for  our  consideration. 

As  these  were  non-negotiable  notes,  the  defendant  did  not,  in 
a  commercial  sense,  become  an  indorser  of  them  with  the 
rights  and  liabilities  of  a  simple  indorser.  But  he  can  be  held 
as  a  maker  of  the  notes,  or  as  a  guarantor  of  their  payment. 
{Crom/u>ea  v.  HewiU,  40  N.  Y.  491.) 

In  the  case  of  a  note  payable  on  demand  the  statute  of  limi- 
tations begins  to  run  in  favor  of  the  maker  from  its  date,  and 
this  is  so  whether  the  note  be  payable  with  or  without  interest. 
{Wenm/m  v.  The  Mohawk  Insurance  Co.,  13  Wend.  267; 
Howland  v.  Edmonds,  24  N.  Y.  307 ;  Wheeler  v.  Warner^ 
47  id.  519 ;   7  Am.  Rep.  478 ;    DeLa/oaUette  v.    Wendt,  75 
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N.  T.  579  ;  31  Am.  Rep.  494 ;  Bartholamew  v.  Seaman^  25 
Hun,  619.)  The  word  ^^  demand  "  is  not  treated  as  part  of  the 
contract,  bnt  Ib  used  to  show  that  the  debt  is  due. 

As  the  defendant  eonid  at  all  times  be  treated  as  the  maker 
of  these  notes,  and  the  plaintiff  could,  therefore,  have  sued  him 
upon  them  at  any  time  without  any  previous  demand,  the  cause 
of  action  upon  them  must  be  held  to  have  accrued  against  him 
at  the  date  of  the  notes ;  and  this  is  so  although  the  plaintiff  had 
the  option  also  to  treat  him  as  a  guarantor.  The  same  result, 
however,  will  follow  if  the  defendant  be  treated  as  guarantor 
of  the  notes.  Then  his  obligation  is  co-extensive  with  that  of 
the  maker,  and  the  cause  of  action  accrued  against  him  at  the 
precise  moment  when  it  accrued  against  the  maker.  If  he 
guaranteed  payment  of  the  notes,  then  he  was  bound  to  pay 
just  as  the  maker  was  bound  to  pay,  to-wit,  without  any  de- 
mand. If  he  guaranteed  performance  by  the  maker  of  his  con- 
tract, then  it  was  a  guaranty  of  the  precise  contract  made  by 
the  maker  and  the  demand  was  no  part  of  that  contract,  and 
the  same  moment  that  the  maker  failed  in  law  to  perform  his 
contract,  a  cause  of  action  accrued  against  tlie  defendant  upon 
which  he  could  be  sued.  So  in  any  aspect  of  this  case  a  cause 
of  action  upon  these  notes  accrued  against  the  defendant  more 
than  six  years  before  the  commencement  of  the  action. 

If  the  defendant  had  made  it  a  part  of  his  collateral  con- 
tract of  guaranty  that  the  maker  should  pay  the  notes  upon 
demand,  then  his  obligation  would  not  have  matured  until  an 
actual  demand  of  payment  had  been  made  upon  the  maker. 
(Nelson  v.  Bostwickj  5  Hill,  37.)  But  this  is  not  such  a  case. 
Here  the  defendant  guaranteed  the  maker's  contract,  and  there- 
fore came  under  precisely  the  same  obligation  of  payment  as 
rested  upon  the  maker. 

Hughes,  the  maker,  paid  the  interest  on  these  notes  semi- 
annually down  to  January  1,  1878,  and  there  was  some  evi- 
dence diat  he  did  it  with  the  knowledge  of  the  defendant,  and 
hence  the  claim  is  that  such  payments  prevent  the  running  of 
the  statute  of  limitations.  But  it  is  the  settled  law  of  this 
State  that  payments  made  by  one  joint  contractor  cannot  save 
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from  the  statate  of  limitations  a  claim  against  another  joint 
contractor,  and  that  payments  made  bj  the  principal  debtor 
cannot  save  from  the  statute  a  claim  against  the  surety  ;  and  it 
makes  no  difference  that  the  payments  were  made  with  the 
knowledge  of  the  other  party  liable  for  the  same  debt  To  make 
payments  effective  against  a  party  to  save  a  claim  from- the 
statate,  they  must  liave  been  made  by  him,  or  for  him  by 
Iiis  authorized  agent  One  joint  contractor  may  make  pay- 
ments as  agent  for  all  the  contractors,  or  the  principal  debtor 
may  make  payments  for  and  in  the  name  of  his  surety  as  his 
agent,  or  payments  may  thus  be  made  in  the  name  of  all  the 
joint  contractors,  or  of  the  surety  without  previous  authority, 
but  be  subsequently  ratified,  and  in  all  snch  cases  the  running 
of  the  statute  may  be  prevented.  {The  First  National  Bank 
of  Utioa  V.  BaUoUy  49  N.  Y.  155.)  But  in  all  cases  to  make 
the  payments  effective  they  must  by  previous  authorization 
or  subsequent  ratification  be  the  payments  of  the  party  sought 
to  be  affected  by  them. 

The  further  claim  is  made  that  the  defendant  is  bound  by 
these  payments  because  he  alleged  them  in  his  answer,  and 
that  he  thus  ratified  them.  But  the  payments  were  not  made 
in  his  name  or  for  him,  and  he  did  not  allege  them  in  his  an- 
swer as  payments  made  by  himself  or  for  him,  but  as  payments 
made  upon  the  notes  by  Ilughes,  the  principal  debtor.  He 
certainly  could  avail  himself  of  such  payments  without  losing 
the  right  to  insist  upon  the  bar  of  the  statute. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Andsbws,  Oh.  J.,  who  does  not  vote. 

Judgment  affirmed. 


The  People,  ex  rel.  James  Trainob,  Appellant,  v.  Samuel  N. 

Bakeb,  Keeper,  etc..  Respondent. 

Where  the  petition  on  application  for  a  writ  of  habecu  eorpw  to  inquire  into 
"§9 — 4^0  the  cause  of  detention  of  one  confined  in  a  penitentiary  did  not  allege 
170  ^  5^       that  the  relator  was  detained  without  a  proper  warrant  of  commitment, 
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and  the  writ  did  not  reqaire  the  keeper  to  retam  the  warrant  or  other 
instrament  under  and  bj  virtne  of  which  he  detained  the  relator,  bnt 
simply  required  a  return  of  the  cause  of  his  imprisonment,  held,  that 
certified  minutes  of  the  court  showing  judgment  and  the  sentence  im- 
]>oeed  sufficiently  answered  the  writ,  and  the  keeper  was  not  required  to 
return  the  warrant. 

It  aeems  that  a  warrant  of  oonmiitment  in  such  case  is  simply  an  authonty 
and  direction  to  the  sheriff  or  other  officer  to  take  the  prisoner  to  the 
penitentiary  ;  he  is  not  detained  by  virtue  thereof,  but  by  virtue  of  the 
judgment,  and  if  the  officer  furnishes  the  keeper  with  a  certified  copy  of 
the  judgment,  it  is  sufficient  evidence  of  his  authority,  and  he  need  not 
retain  the  mittimus. 

i^MSiiM  also  if  the  prisoner  has  been  properly  and  legally  sentenced  to 
prison  he  cannot  be  released,  because  of  a  defect  in  the  mUtimiia,  When 
he  is  safely  in  the  proper  custody,  there  is  no  office  for  a  mittimtu  to  per- 
form. 

Where  the  certified  copy  of  the  minutes  of  the  court  furnished  the  keeper 
imperfectly  described  the  crime  of  which  the  prisoner  was  convicted,  ?held, 
that  the  keeper  could,  upon  return  to  a  writ  of  habeas  corpus,  show  by 
the  records  of  the  court  what  the  precise  crime  was  ;  and  so,  that  the 
sentence  was  legal,  and  the  detention  authorized. 

It  ssems  that  this  cannot  be  shown  by  parol  evidence,  but  should  be  proved 
by  the  records. 

Where,  however,  the  facts  were  shown  by  affidavit  without  objection, 
held*  that  the  court  was  authorized  to  hold  it  sufficient  and  to  act  thereon. 

A  certified  copy  of  judgment  described  the  offense  of  which  the  prisoner 
was  convicted  as  "  an  assault  and  resisting  an  officer ; "  the  sentence  was 
iniprisonment.for  one  year  and  a  fine  of  $500,  the  prisoner  to  stand  com- 
mitted until  payment,  etc.  Held,  that  this  did  not  describe  the  crime  of  re- 
sisting the  execution  of  process  within  the  meaning  of  the  statutory  pro- 
vision declaring  that  offense  (§  17,  chap.  69,  Laws  of  1845),  bat  simply 
showed  a  conviction  for  an  assault  and  battery. 

Bnt  hM  that  if  the  sentence  was  excessive,  the  sentence  to  imprisonment 
for  one  year  was  authorized  and  the  balance  only  could  be  held  void ;  that 
the  prisoner,  therefore,  was  not  entitled  to  his  discharge  until  the  expira- 
tion of  the  year. 

(Argued  June  Id,  1882  ;  decided  June  90,  1882.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  BufiEalo,  made  May  15,  1882,  which  affirmed  an  order 
of  Special  Term  refusing,  upon  a  hearing  on  return  to  a  writ  of 
habeds  corpus^  to  discharge  the  relator  and  remanding  him  back 
to  custody. 

The  facts  appear  sufficiently  in  the  opinion. 


462  The  People  ex  rel.  t».  Bakbb.  [Jane, 


Statement  of  case. 


Win.  W.  Lyon  for  appellant.  The  certified  copy  of  the 
minutefi  of  the  Court  of  Sessions  of  Oenesee  county  is  insafS- 
cient  as  a  warrant  of  commitment  or  a  mittimus  to  the  Erie 
county  penitentiary.  (Laws  of  1846,  chap.  77 ;  Laws  of  1853, 
chap.  587 ;  Laws  of  1858,  chap.  139 ;  Laws  of  1874,  chap.  209 ; 

3  R.  S.  [6tli  ed.]  ;  1062,  §  31,  Laws  of  1876,  chap.  108.)  The 
minutes  show  that  the  offense  with  which  the  prisoner  is 
charged  is  "  an  assault  and  resisting  an  officer.''  No  such  crime 
or  offense  is  known  under  the  common  or  statute  law,  and  a 
finding  of  such  fact  by  the  jury  will  not  authorize  a  punish- 
ment. {People  V.  OoopeTy  13  Wend.  379.)  If  it  should  be 
held,  that  one  charged  with  ^^  assault  and  resisting  an  officer" 
may  be  convicted  of  the  offense  of  assault,  and  that  the  allega- 
tion as  to  resisting  is  only  a  statement  of  aggravating  circum- 
stances, it  leaves  only  the  assault  to  be  disposed  of.  An  assault 
is  only  a  misdemeanor.  (2  Bish.  C.  L.  65 ;  Commonwealth  v. 
Barhwy  4  Mass.  439  ;  People  v.  Wilson^  9  Cal.  259 ;  Common- 
wedUh  V.  McLcmghUn^  12  Cusk   612;    People   v.   Davisy 

4  Park,  Or.  61.)  Common-law  punishments  have  been 
abolished.  (3  R.  S.  990,  §  19.)  Sentences  must  be  given  un- 
der and  in  pursuance  of  statutes.  (3  R.  S.  983,  §  103 ;  56  N. 
Y.  324 ;  Get/ger  v.  /Sfory,  1  Dallas  [Penn.],  146 ;  Berrick  v. 
Smithy  1  Gray,  50;  Ee  parte  Langey  18  Wall.  163;  PeopUy 
ex  rd.  Tweedy  v.  Liscomhy  60  N".  T.  591 ;  Jix  parte  Paigey  49 
Mo.  293 ;  People  v.  MoLeody  3  Hill,  661,  note  32  ;  Biley  v. 
State,  16  Conn.  47 ;  PickeU  v.  State,  22  Ohio  St  411 ;  3  HiU, 
661 ;  19  Wall.  176  ;  Hanney  v.  Statey  5  Wis.  533 ;  HowM  v 
State,  1  Or.  245  ;*  EUioU  v.  People,  13  Mich.  365  ;  CNeU  v. 
PeopUy  15  id.  281.)  Upon  the  return  of  the  habeas  oorpuSy 
the  court  has  power  either  to  remand  the  prisoner,  if  the 
sentence  and  process  are  regular,  or  if  irregular  or  void,  to  dis- 
charge him.  (Code  of  Civil  Procedure,  §  2032 ;  Sheppard  v. 
PeopUy  25  N.  T.  419 ;  Sheppard  v.  Commonwealthy  2  Mete. 
419;  Christian  v.  Comm^onweaUh,  5  id.  230;  O^Leary  v. 
PeopUy  4  Park.  Or.  187 ;  Rex  v.  J5Ww,  5  Bam.  &  Cress. 
395  ;  King  v.  Bonniny  7  Ad.  &  Ell.  58.) 


1882. ]  Thb  People  ex  rel.  v.^  Bakeb.  463 

Opinion  of  the  Court,  per  Earl,  J. 

Safford  E,  North  for  respondent.  It  is  not  necessary  that 
the  cause  of  imprisonment  should  be  stated  with  technical 
accuracy.  Error,  irregularity,  or  want  of  form,  is  no  objection, 
nor  is  any  defect  which  may  be  amended  or  remedied  by  fur- 
ther entry  or  motion.  {People  v.  Ca/oanagh^  2  Park.  Or. 
650 ;  People  v.  Nev^M^  1  Hill,  154 ;  Megina  v.  PcUy^  2  Ld. 
Baym.  1105  ;  Rex  v.  Bethel,  5  Mod.  1923;  People  v.  McLeody 
1  Hill,  3  77;  8.  (7.,  3  id.  635,  notes  31,  38;  People,  ex  rel. 
Wolf,  V.  Jacdbe,  66  N.  Y.  8 ;  People,  ex  rel.  Tweed,  v.  Lisconih, 
60  id.  559 ;  23  Wend.  638 ;  2  Daly,  530 ;  Yates  v.  Zandng, 
9  Johns,  421 ;  Foot  v.  Stevens,  17  Wend.  438 ;  jEa?  parte  Kel- 
logg, 6  Vt.  509 ;  Boss  Case,  2  Pick.  165 ;  Ex  parte  Kearney,  7 
Wheat.  88 ;  Sherif  of  Middlesex,  11  Ad,  &  El.  273 ;  Rxf^y's 
Case,  2  Pick.  172 ;  People  v.  Cossets,  5  Hill,  164.)  The  Court 
of  Sessions  is  a  court  of  superior  jurisdiction,  and  jurisdic- 
tion of  the  person  upon  whom  it  passes  judgment  will,  therefore, 
be-  presumed.  {People  v.  Cavana^gh,  2  Park.  650  ;  Foot  v. 
Stevens,  17  Wend.  483 ;  Ea/rt  v.  Seiasas,  21  id.  40 ;  People  v. 
Sevens,  1  Hill,  154 ;  4  Blackst.  Com.  391-2 ;  28  N.  Y.  656 ; 
Peacock  V.  EeU,  3  Saund.  73.)  The  indictment  contained 
counts  for  assault  and  battery,  and  the  conviction  is  certainly 
good,  and  the  commitment  sufficient  for  this  offense.  {Matter 
of  Sweatman,  1  Cow.  144 ;  Eex  v.  Collyer,  Say,  44 ;  Yates 
Case,  4  Johns.  3443-53;  Taff  v.  Sta;te,  39  Conn.  82;  Sta/te  v. 
James,  37  id.  355 ;  F^  parte  La/nge,  18  Wall.  163 ;  People,  ex 
rel.  Tweed,  v.  Liscomh,  60  N.  Y.  559 ;  People,  ex  rel.  Wolf,  v. 
Jacobs,  66  id.  8.)  The  relator  cannot  be  relieved  summarily 
by  habeas  co^'pus.  (Code  of  Civil  Proc,  §  2016 ;  People  v. 
Cavanagh,  2  Park.  650 ;  Matter  of  Percy,  2  Daly,  530 ; 
People  v.  Nevens,  1  Hill,  154 ;    Tweed^s  Case,  60  N.  Y.  570.) 

Eabl,  J.  The  relator  was  tried  and  convicted  of  a  crime  in 
the  Court  of  Sessions  of  Genesee  county,  in  January,  1882,  and 
he  was  sentenced  to  be  imprisoned  in  the  Erie  county  peniten- 
tiary, for  the  term  of  one  year,  and  to  pay  a  fine  of  $500,  and 
to  stand  committed  in  the  penitentiary  until  the  fine  was  paid, 
not  exceeding  one  day's  imprisonment  for  each  dollar  of  the 
fine. 
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In  pursuance  of  this  sentence  he  was  taken  to  the  peniten- 
tiary and  there  imprisoned.  Afterward  in  the  same  month, 
claiming  that  he  was  illegally  detained  in  prison,  he  appUed  to 
a  judge  of  the  Buffalo  Superior  Court  for  a  writ  of  habeas  cor- 
pus that  he  might  be  discharged  from  such  imprisonment,  and 
the  writ  was  granted,  directed  to  the  keeper  of  the  penitentiary 
who  made  return  thereto  to  the  Special  Term  of  that  court 
that  he  held  the  relator  by  virtue  of  a  warrant  or  tniitimus 
which  he  produced  and  of  which  the  following  is  a  copy, 
to-wit: 

"At  a  Court  of  Sessions  held  at  the  court-house  in  the  village 
of  Batavia,  and  for  the  county  of  Genesee,  commencing  on 
the  second  Monday  of  January,  1882. 

Hon.  Lucius  K.  Bakgs,  County  Judge,  presiding. 

Wm.  S.  Coe,  M.  Nelson  Moulthbop,  Session  Justices. 


The  People 
agst. 
James  Trainer. 


Indictment  for    assavU 
and  resisting  an  officer . 


Defendant  indicted  for  an  assault  and  resisting  an  officer  and 
having  been  convicted  of  said  offense  by  the  verdict  of  a  jury, 
is  this  10th  day  of  January,  1882,  sentenced  to  be  imprisoned 
in  the  Erie  county  penitentiary,  N.  Y,,  for  the  term  of  one 
year,  and  to  pay  a  fine  of  $500,  and  to  stand  committed  to  said 
penitentiary  until  said  fine  is  paid,  not  exceeding  one  day's  im- 
prisonment for  each  dollar  of  said  fine. 

State  of  New  York,         ) 
Oenesee^  County  Clerk's  Offi/se,  \  **•' 

I  certify  that  the  above  is  a  true  extract  from  the  minutes  of 
said  court  kept  by  me  as  clerk  thereof. 

"Witness  the  seal  of  said  court,  this  10th  day  of  January, 

1882. 

(  Co.  Cl'k. ) 

i     l.  s.    '  (  CAELOS  A.  HULL,  Clerk?' 

The  court,  after  hearing  the  relator  and  the  keeper,  declined 
to  discharge  the  relator,  and  remanded  him  to  the  custody  of 
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the  keeper.  From  that  decision  the  relator  appealed  to  the 
General  Term  of  the  Superior  Court,  and  from  affirmance  there 
to  this  court. 

The  statutes  (Chap.  587,  Laws  of  1853  ;  chap.  139,  Laws  of 
1858;  chap.  209,  Laws  of  1874,  and  chap.  108,  Laws  of  1876) 
seem  to  require  that  after  a  criminal  has  been  sentenced  to 
confinement  in  a  penitentiary,  a  warrant  of  commitment  shall 
be  signed  by  the  judge,  justice  or  magistrate  giving  the  sentence, 
or  by  the  clerk  of  the  court.  And  the  claim  here  is  that  no 
such  warrant  was  signed  in  this  case  or  held  by  the  keeper  of 
the  penitentiary,  and  that,  therefore,  the  relator  could  not  be 
detained. 

There  was  no  allegation  in  the  petition  for  the  writ  that  the 
relator  was  detained  without  a  proper  warrant  of  commitment, 
and  the  writ  did  not  command  the  keeper  to  return  the  war- 
rant or  other  instrument  under  or  by  virtue  of  which  he  de- 
tained the  relator.  It  commanded  him  to  return  the  cause  of 
his  imprisonment  and  detention,  and  the  certified  minutes  of 
the  court,  showing  the  sentence  imposed,  sufficiently  answered 
the  writ  and  showed  the  cause  of  the  detention. 

But  the  relator  was  not  detained  or  required  to  be  detained 
by  virtue  of  any  warrant.  He  was  detained  by  virtue  of  the 
judgment  of  the  court,  and  that  judgment  was  a  sufficient 
authority  for  his  detention.  The  warrant  of  commitment  is 
simply  an  authority  and  direction  to  the  sheriff  or  other 
officer  to  convey  the  prisoner  to  the  penitentiary.  That  needs 
not  necessarily  to  be  left  with  the  keeper.  If  he  has  no  other 
evidence  of  his  authority  to  detain  the  prisoner  he  should  have 
that.  But  if  the  officer  who  brings  a  prisoner  to  the  peni- 
tentiary furnished  the  keeper  with  a  certified  copy  of  the  judg- 
ment of  the  court,  then  that  is  sufficient  evidence  of  the 
keeper's  authority,  and  he  needs  to  have  no  other.  A  prisoner 
who  has  been  properly  and  legally  sentenced  to  prison  cannot 
be  released  simply  because  there  is  an  imperfection  in  what  is 
commonly  called  the  mittimus,  A  proper  mittimi^  can,  if 
needed,  be  supplied  at  any  time,  and  if  the  prisoner  is  safely  in 
the  proper  custody,  there  is  no  office  for  a  mittimi^  to  per- 
form, 
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The  further  claJm  is  made  that  the  sentence  was  illegal  and 
excessive,  and  that,  therefore,  the  relator  should  be  discharged. 
The  district  attorney  of  Genesee  county,  who  appeared  for  the 
keeper,  claims  that  the  relator  was  convicted  of  the  crime  of 
resisting  a  sheriff  in  the  execution  of  process  under  section  17, 
chapter  69  of  the  Laws  of  1845,  which  reads  as  follows :  "  Every 
person  who  shall  resist,  or  enter  into  a  combination  to  resist,  the 
execution  of  process  shall  be  guilty  of  a  misdemeanor,  and  be 
punished  by  imprisonment  in  the  county  jail  for  a  term  not  ex- 
ceeding one  year,  or  by  a  fine  not  exceeding  $1,000,  or  by  both 
such  fine  and  imprisonment  in  the  discretion  of  the  court."  If 
convicted  under  that  statute,  the  sentence  of  the  relator  was 
clearly  regular  and  legal.  But  the  counsel  for  the  relator 
claims  that  the  minutes  of  the  court  showed  that  he  was  not 
convicted  of  that  crime,  but  that  he  was  convicted  simply  of 
an  assault,  and  that  for  that  he  could  have  been  sentenced 
^  at  most  to  be  imprisoned  for  one  year,  and  to  pay  a  fine  of 

$250  only.  Looking  at  the  minutes  of  the  court  below,  this 
claim  seems  to  be  well  founded.  The  offense  there  is  de- 
scribed as  an  assault  and  resisting  an  officer,  and  that  does  not 
describe  a  crime  under  the  statute  above  cited.  Simply  assault- 
ing and  resisting  an  officer  can  be  nothing  more  than  an  assault 
and  battery,  and  punishable  as  such. 

But  we  have  no  doubt  that  if  the  minutes  of  the  court  fur- 
nished to  the  keeper  imperfectly  described  the  crime  of  which 
the  relator  was  convicted,  he  could,  upon  the  return  to  the 
writ,  show  by  the  records  of  the  court  what  the  precise  crime 
was,  and  thus  that  the  sentence  was  regular  and  legal,  and  the 
detention  authorized  thereby.  It  is  the  judgment  of  the 
court  which  authorizes  the  detention,  and  that  can  alwavs  be 
shown  in  justification  of  the  detention.  But  that  cannot  be 
shown  by  parol  evidence,  but  should  be  proved  by  the  records 
of  the  court.  If  the  records  are  imperfect,  they  may  be 
amended  so  as  to  conform  to  the  actual  facts.  Here,  upon  the 
hearing  on  the  return  to  the  writ,  instead  of  producing  or  proving 
the  records  of  the  court  by  a  certified  copy  thereof,  as  would 
have  been  most  proper,  and,  indeed,  required,  if  insisted  on  by 
the  relator,  the  district  attorney  showed,  by  his  affidaWt,  that 
the  relator  was  jujtiw-lly  convicted  and  sentenced  under  the 
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statute  above  cited.  If  this  form  of  proof  was  not  objected 
to  (and  it  does  not  appear  to  have  been  objected  to),  the  court 
was  authorized  to  hold  it  sufficient,  and  to  act  upon  it. 

But,  even  if  we  must  hold  upon  all  that  appears  in  the 
record  that  the  relator  was  convicted  of  a  simple  assault  and 
battery,  he  would  not  be  entitled  to  hi^  discharge,  for  then  the 
sentence  to  imprisonment  for  one  year  was  authorized  and 
legal.  That  is  a  separate  portion  of  the  sentence,  complete  in 
itself,  and  the  balance  of  the  sentence  can  be  held  void,  and 
disregarded.  The  whole  sentence  is  not  illegal  and  void  be- 
cause of  the  excess.  Such  is  the  settled  law  in  this  State. 
{Matter  of  Sweatman^  1  Cow.  144 ;  People^  ex  rd.  Tweedy  v. 
Lincomb^  60  N.  T.  659;  19  Am.  Rep.  211;  People^  ex  rd. 
Woolfj  V.  Jacobs^  66  N.  Y.  8.)  In  any  event,  therefore,  the 
keeper  had  the  right  to  detain  the  relator  for  the  one  year,  and 
that  is  sufficient  to  justify  the  judgment  below,  which  should, 
therefore,  be  affirmed 

All  concur. 

Order  affirmed. 


The  National  Shoe  and  Leather  Bank  of  the  Onr  of  New 
York,  Appellant,  v.  The  Mechanics'  National  Bank  of 
Newark,  N.  J.,  Bespondent. 

The  Corn  Exchange  Bank,  Appellant,  v.  Same  Respondent. 

The  West  Side  Bank,  Appellant,  v.  Same  Respondent. 

a  law  creating  a  corporation  may  impose  upon  parties  dealing  with  it  such 
restrictions  as  tlie  enacting  power  may  deem  proper  in  applying  or  sub- 
jecting its  assets  to  the  discliarge  of  its  obligations,  and  may  provide  that 
any  one  or  more  of  the  usual  remedies  of  creditors  shall  in  certain  cases 
be  withheld  from  them. 

Under  the  National  Banking  Act  (U.  S.  B.  S.,  §  5798),  an  attachment  is  pro- 
hibited  and  may  not  issue  out  of  a  State  court  against  a  National  bank 
which  is  or  is  about  to  become  insolvent. 

(Argued  June  27, 1882;  decided  June  80, 1882.) 
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The  further  claim  is  made  that  the  sentence  was  illegal  and 
excessive,  and  that,  therefore,  the  relator  should  be  discharged. 
The  district  attorney  of  Genesee  county,  who  appeared  for  the 
keeper,  claims  that  the  relator  was  convicted  of  the  crime  of 
resisting  a  sheriff  in  the  execution  of  process  under  section  17, 
chapter  69  of  the  Laws  of  1845,  which  reads  as  follows :  "  Every 
person  who  shall  resist,  or  enter  into  a  combination  to  resist,  the 
execution  of  process  shall  be  guilty  of  a  misdemeanor,  and  be 
punished  by  imprisonment  in  the  county  jail  for  a  term  not  ex- 
ceeding one  year,  or  by  a  fine  not  exceeding  $1,000,  or  by  both 
such  fine  and  imprisonment  in  the  discretion  of  the  court."  If 
convicted  under  that  statute,  the  sentence  of  the  relator  was 
clearly  regular  and  legal.  But  the  counsel  for  the  relator 
claims  that  the  minutes  of  the  court  showed  that  he  was  not 
convicted  of  that  crime,  but  that  he  was  convicted  simply  of 
an  assault,  and  that  for  that  he  could  have  been  sentenced 
at  most  to  be  imprisoned  for  one  year,  and  to  pay  a  fine  of 
$250  only.  Looking  at  the  minutes  of  the  court  below,  this 
claim  seems  to  be  well  founded.  The  offense  there  is  de- 
scribed as  an  assault  and  resisting  an  ofiicer,  and  that  does  not 
describe  a  crime  under  the  statute  above  cited.  Simply  assault- 
ing and  resisting  an  officer  can  be  nothing  more  than  an  assault 
and  battery,  and  punishable  as  such. 

But  we  have  no  doubt  that  if  the  minutes  of  the  court  fur- 
nished to  the  keeper  imperfectly  described  the  crime  of  which 
the  relator  was  convicted,  he  could,  upon  tlie  return  to  the 
writ,  show  by  the  records  of  the  court  what  the  precise  crime 
was,  and  thus  that  the  sentence  was  regular  and  legal,  and  the 
detention  authorized  thereby.  It  is  the  judgment  of  the 
court  which  authorizes  the  detention,  and  that  can  always  be 
shown  in  justification  of  the  detention.  But  that  cannot  be 
shown  by  parol  evidence,  but  should  be  proved  by  the  records 
of  the  court.  If  the  records  are  imperfect,  they  may  be 
amended  so  as  to  conform  to  the  actual  facts.  Here,  upon  the 
hearing  on  the  return  to  the  writ,  instead  of  producing  or  proving 
the  records  of  the  court  by  a  certified  copy  thereof,  as  would 
have  been  most  proper,  and,  indeed,  required,  if  insisted  on  by 
the  relator,  the  district  attorney  showed,  by  his  affidavit,  that 
the  relator  was  ^tually  convicted  and  sentenced  under  the 


1882.]  Nat.  S.  &  L.  B'k,  N.  T.,  v.  Meoh.  Nat.  B'k,  N.  J.  467 


Statement  of  case. 


statute  above  cited.  If  this  form  of  proof  was  not  objected 
to  (and  it  does  not  appear  to  have  been  objected  to),  the  court 
was  authorized  to  hold  it  sufficient,  and  to  act  upon  it. 

But,  even  if  we  must  hold  upon  all  that  appears  in  the 
record  that  the  relator  was  convicted  of  a  simple  assault  and 
battery,  he  would  not  be  entitled  to  hi^  discharge,  for  then  the 
sentence  to  imprisonment  for  one  year  was  authorized  and 
legal.  That  is  a  separate  portion  of  the  sentence,  complete  in 
itself,  and  the  balance  of  the  sentence  can  be  held  void,  and 
disregarded.  The  whole  sentence  is  not  illegal  and  void  be- 
cause of  the  excess.  Such  is  the  settled  law  in  this  State. 
{Matter  of  Sweatmariy  1  Cow.  144 ;  People,  ex  rd.  Tweedy  v. 
Liacomb^  60  N.  Y.  559;  19  Am.  Rep.  211;  People^  ex  rd. 
Woolfy  V.  Jacobs^  66  N.  Y.  8.)  In  any  event,  therefore,  the 
keeper  had  the  right  to  detain  the  relator  for  the  one  year,  and 
that  is  sufficient  to  justify  the  judgment  below,  which  should, 
therefore,  be  affirmed 

All  concur. 

Order  affirmed. 


The  National  Shoe  and  Leather  Bank  of  the  Ctiy  of  New 
YoBK,  Appellant,  v.  The  Mechanics'  National  Bank  of 
Newabk,  N.  J.,  Respondent. 

The  Corn  Exohange  Bank,  Appellant,  v.  Same  Respondent. 

The  West  Side  Bank,  Appellant,  v.  Same  Respondent. 

a  law  creating  a  corporation  may  impose  upon  parties  dealing  with  it  sach 

restrictions  as  the  enacting  power  may  deem  proper  in  applying  or  sab- 

.  jecting  its  assets  to  the  discharge  of  its  obligations,  and  may  provide  that 

any  one  or  more  of  the  usual  remedies  of  creditors  shall  in  certain  cases 

be  withheld  from  them. 

Under  the  National  Banking  Act  (U.  S.  B.  S.,  §  5798),  an  attachment  is  pro- 
hibited and  may  not  issue  out  of  a  State  court  against  a  National  bank 
which  is  or  is  about  to  become  insolvent. 

(Argued  June  27, 1882 ;  decided  June  80, 1882.) 
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Th£sb  are  motions  to  correct  remittitars  herein.  The  cases 
are  reported  anUj  p.  440. 

The  grounds  of  the  motion  are  stated  in  the  opinion. 

George  C.  Lay^  jT,y  for  motion. 

Aaron  PewnJmgUm  Whitehead^  opposed. 

DAinroBTH,  J.  The  appellants  ask  to  have  the  remittitur 
in  these  several  eases  recalled,  in  order  that  application  may 
be  made  for  such  amendment  to  the  orders  appealed  irom,  as 
will  show  that  they  were  made  upon  the  ground  tha£  the 
justice  of  the  Supreme  Court  who  granted  the  attachments 
had  no  power  or  jurisdiction  in  the  premises.  If  this  fact 
appeared,  it  would  present  a  case  for  our  consideration  {Allen 
V.  Meyer  J  73  N.  T.  1 ;  Dutdop  v.  Patterson  Fire  Ins,  Co,, 
74  id.  145 ;  30  Am.  Kep.  283),  and  if  likely  to  be  disposed 
,of  in  a  manner  favorable  to  the  appellants,  we  should  grant 
the  application. 

But  upon  the  hearing  of  the  appeal,  the  point  which  upon 
such  amendment  would  be  before  us  was  fully  presented  by 
counsel  for  the  appellants,  and  answered  to  by  the  respondents. 
It  was  ably  argued  by  both,  and  although  we  were  constrained, 
in  accordance  with  long-settled  practice  in  such  cases,  to  dis- 
miss the  appeals,  the  question  was  considered  by  us,  and  the 
conclusion  reached  that  the  attachment  was  improvidently 
issued.  In  the  recent  case  of  Robinson  v.  The  Nad,  Bk.  of 
Newheme  (81  N.  T.  385 ;  37  Am.  Eep.  508),  the  same  general 
question  was  before  us  for  judgment.  In  that  case,  an  attach- 
men  thad  been  issued  against  the  property  of  a  solvent  National 
banking  association,  and  we  thought  it  should  be  upheld  upon 
the  ground  that  the  prohibition  against  such  process  contained 
in  section  5242  of  the  United  States  Revised  Statutes,  applied 
only  to  an  insolvent  corporation,  or  one  about  to  become  so. 

It  is  apparent,  from  the  papers  in  the  cases  now  here,  that 
the  defendants  in  the  attachment  proceedings  are  in  that  condi- 
tion, and  we  find  no  reason  for  doubting  that  they  are  within 
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the  prohibition  and  intent  of  the  statute  (supra).  "  No  attach- 
ment/' it  says,  '^  shall  be  issued  against  any  such  association, 
or  its  property,  before  final  judgment  in  any  suit,  action,  or 
proceeding  in  any  State    *     *    court." 

As  a  cor{>oration  can  act  only  in  the  mode  and  withm  the 
limitations  prescribed  by  the  law  creating  it,  the  same  law  may 
impose  upon  parties  dealing  with  the  corporation  such  restric- 
tions as  the  enacting  power  deems  proper,  in  preserving, 
applying,  or  subjecting  its  assets  to  the  discharge  of  its  obligar 
tions,  and  may,  among  other  things,  provide  that  any  one,  or 
more,  of  the  usual  remedies  of  creditors  against  a  debtor,  shall 
in  certain  cases  be  withheld. 

The  laws  of  this  State  not  only  render  invalid  any  transfer 
of  property,  or  payment  made,  but  any  judgment  confessed, 
or  lien  created  by  a  moneyed  corporation  when  insolvent,  or  in 
contemplation  of  insolvency,  with  intent  of  giving  any  pref- 
erence to  any  creditor.  (Title  2,  part  1,  chap.  18,  art.  1,  §  9, 
1  R.  S.,  p.  591.)  The  object  and  spirit  of  this  act,  un- 
doubtedly, 18  to  secure  an  equal  distribution  of  the  eflEects  of  a 
moneyed  corporation  among  its  creditors,  in  case  of  insolvency. 
Its  validity  has  not  been  doubted.  We  have  given  this  con- 
struction to  the  statute  of  the  United  States  containing  the 
prohibition  above  cited  {Hobinson  v.  Jf/^aU.  Bcmk  of  New- 
iemej  supra),  and  so  it  is  directly  held  in  National  Bank  v. 
Colby  (21  Wall.  609). 

J£  the  orders  were  amended  in  the  manner  indicated,  these 
views  would  lead  to  their  affirmance,  and  it,  therefore,  would 
not  benefit  the  appellants  to  grant  their  motion. 

The  motion  should  be  denied,  with  costs. 

All  concur. 

Motion  denied. 
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Maby  Devli^,  as  Administratriic,  etc.,  Appellant,  v.  Josiah  T. 

Smith  et  al..  Respondents.. 

An  employer  does  not  undertake,  absolutely,  with  his  employes  for  the 
sufficiency  or  safety  of  the  implements  and  facilities  furnished  for  their 
work,  but  only  for  the  exercise  of  reasonable  care  ;  and  when  injury  to  i 
an  employe  results  from  a  defect  in  the  implements,  knowledge  of  the 
defect  must  be  brought  home  to  the  employer,  or  proof  giv^en  that  be 
omitted  the  exercise  of  proper  care  to  discover  it. 

Defendant,  J.  T.  S.,  a  painter,  contracted  to  paint  the  inside  of  the  dome  of 
a  court-house.  Having  no  experience  in  building  scaffolds,  or  knowledge  of 
that  business  he  made  a  contract  with  defendant  J.  S. ,  an  experienced  scaf- 
fold-builder, to  erect  the  necessary  scaffolding,  which  was  u>  be  first-class. 
Through  the  negligence  of  IT.  S.,  the  scaffold  was  defectively  constructed, 
and^  in  consequence,  while  D.,  plaintiff's  intestate,  who  was  in  the  employ 
of  J.  T.  S.,  was  at  work  upon  the  scaffold,  it  gave  wa;^;aud  D.  received 
injuries  causing  his  death  In  an  action  to  recover  damages,  it  did  not 
appear  that  J.  T  S.  knew,  or  had  reason  to  know,  of  any  defect  iu 
the  scaffold.  Ileld,  that  J.  S.  was  not  the  agent,  or  servant,  of  J.  T.  S.. 
but  an  Independent  contractor,  for  whose  acts,  or  omissions,  the  latter 
was  not  liable  ;  that  it  was  not  negligence  for  him  to  rely  upon  the 
judgment  of  J .  S.  as  to  the  sufficiency  of  the  scaffold,  and  the  propriety  of 
the  mode  of  construction;  and  that,  therefore,  J.  T.  S.  was  not  liable. i 
But  held  (Eabl,  J.,  dissenting)  that  J.  S.  was  liable,  as,  although  there 
was  no  privity  of  contract  between  him  and  D.,he  had i contracted  to 
build  a  structure  for  the  workmen  of  J.  T.  S.,  any  defect  wherein,  which 
would  cause  it  to  give  way,  would  naturally  result*  in  injury  to  said 
workmen,  and  he  owed  them  a  duty  to  use  proper  diligence,  independent 
of  his  contract. 

Mayor  v.  Cunliff{2  N  Y  105),  Loop  v.  LitdifiM  (43  id.  351),  Losee  v.  Clute, 
(51  id.  494),  distinguished 

Devlin  v.  Smith  (25  Hun,  206),  reversed  in  part. 

(Argued  February  10,  1882 ;  decided  October  10,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  December  12,  1881,  which  affirmed  a  judgment 
entered  upon  an  order  dismissing  plaintiff's  complaint  on  trial. 
(Reported  below,  25  Hun,  206.) 

This  action  was  brought  to  recover  damages  for  alleged  neg- 
ligence, causing  the  death  of  Hugh  Devlin,  plaintiff's  intestate. 

Defendant  Smith  entered  into  a  contract  with  the  super- 
visors of  the  county  of  Kings,  by  wliich  he  agreed  to  paint 
the   inside   of  the   dome  of  the  court-house  in  that  county. 
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Smith  was  not  a  scaffold-builder,  and  knew  nothing  of  that 
business.  He  entered  into  a  contract  with  defendant  Stephfen- 
son,  who  was  an  experienced  scaffold-builder,  and  had  been 
previously  employed  by  Smith,  to  build  the  necessary  scaffold. 
This  was  to  be  of  the  best  materials,  and  first-class  in  every 
way.  Stevenson  built  the  scaffold  of  poles,  in  sections.  To 
the  poles  used  for  uprights,  horizontal  poles  were  lashed  with 
ropes  ;  these  were  called  ledgers.  Upon  these  ledgers,  plank^ 
were  placed,  and  upon  the  top  of  each  section  so  constructed, 
was  placed  another  similarly  constructed.  When  the  scaffolding 
reached  the  curve  of  the  dome,  it  was  necessary  to  lessen  the 
width  of  the  upper  section.  For  this  purpose  a  strip  of  plank 
was  used  as  an  upright  to  support  the  end  of  the  shorter 
ledger.  This  upright  was  called  a  cripple ;  but  instead  of 
fastening  the  ledger  to  it  by  lashing  it  was  fastened  by  nailing. 
The  scaffold  was  ninety  feet  in  height. 

Devlin  was  a  workman  in  Smith's  employ.  He  was  work- 
ing on  the  curve  of  the  dome,  and  sitting  on  a  plank  laid  upon 
a  ledger  which  was  nailed  to  an  upright  or  cripple,  as  above  de- 
scribed, when  the  ledger  gave  way  and  broke.  He  was  precipi- 
tated to  the  floor  below,  and  so  injured  that  he  died  soon  after. 

Thomas  E.  Pea/rsaU  for  appellant.  It  was  the  duty  of  the 
defendant  Smith  to  furnish  for  the  use  of  his  servants  proper, 
snitable,  safe  and  sujQicient  machinery,  means  and  appliances, 
and  keep  them  in  safe  and  suitable  condition.  (Coroorcm  v. 
HdOyrocik^  59  N.  T.  617 ;  Laning  v.  New  York  Cent.  R.  -ffi., 
49  id.  532 ;  Booth  v.  B.  <&  A,  li.  i?.,  73  id.  38 ;  Wright  v. 
New  York  Cerd.  H,  R,,  25  id.  562;  Flike  v.  B.  cfe  A.  R.  R., 
63  id.  549,  553 ;  Cone  v.  D.  cfe  L.  W.  R,  R.,  81  id.  206, 208 ; 
Brickner  v.  New  York  Cent.  R.  jB.,  2  Lans.  506 ;  affirmed, 
49  N.  T.  672;  Kain  v.  SmUh,  80  id.  468;  Crispin  v. 
BabbiU,  81  id.  621 ;  FvXier  v.  JeweU,  80  id.  46,  51.)  It  is  not 
necessary  to  show  that  the  defendant  Smith  had  actual  knowl- 
edge or  notice  of  the  defect  in  the  scaffold.  It  is  sufficient  that 
he  ouglit  to  have  known,  or  could,  by  the  exercise  of  reasona- 
ble care,  have  ascertained,  its  defective  condition.     (  Wright  v. 
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JV.  T.  a  R.  R.,  25  N.  Y.  562-566  ;  Rrickner  v.  K  Y.  G.  R. 
R.,  2  Lane.  506-513  ;  affirmed,  49  N.  T.  672 ;  Fuller  v.  JevoeU, 
80  id.  46 ;  Booth  v.  B.  <b  A.  R.  R„  73  id.  88 ;  Flike  v.  N. 
T.  C.  R.  R.,  58  id.  549;  Spelman  v.  Fisher  Iron  Co.,  56 
Barb.  151, 165 ;  GonnoUy  v.  Poillon,  41  id.  366 ;  affirmed,  41 
K  T.  619;  Ryan  v.  Fowler,  24  id.  410,  414;  Oihaan  v. 
Pacific  R.  R.,  2  Am.  Rep.  497,  503 ;  Noyes  v.  S?nith,  28  Vt. 
59 ;  Chicago,  etc.,  R.  R.  v.  Piatt,  89  111.  141 ;  Wedgewood  v. 
C.  <&  N.  W.  R.  R.,  44  Wis.  2 ;  ffolmea  v.  Clark,  10  W.  R. 
405.)  The  defendant  Stevenson  was  liable  on  the  ground  of 
a  neglect  or  disregard  of  a  public  duty  or  obligation.  {Thomas 
V.  Winchester,  6  N.  Y.  896 ;  Cook  v.  iT.  T.  Floating  Bock 
Co.,  1  Hilt.  436 ;  Coughtry  v.  Globe  Woolen  Co.,  56  N.  Y.  124 ; 
Godley  v.  Haggerty,  20  Penn.  St.  387 ;  Fort  v.  Whipple,  1 1 
Hun,  586.)  It  is  a  matter  of  right  in  the  plaintiff  to  have  the 
issue  of  negligence  submitted  to  the  jury  when  it  depends  on 
conflicting  evidence,  or  on  inferences  to  be  drawn  from  circum- 
stances in  regard  to  which  there  is  room  for  a  difference  of 
opinion  among  intelligent  men.  {Payne  v.  T.  &  B.  R.  R,, 
83  N.  Y.  574 ;  Wolfkid  v.  Sixth  Ave.  R.  R.,  38  id.  49 ; 
Weher  v.  N.  T.  C.  R.  R.,  58  id.  451 ;  Rart  v.  H.  R. 
Bridge  Co.,  80  id.  622 ;  Colt  v.  Sixth  Ave.  R.  R.,  49  id.  671 ; 
Painton  v.  N.  C.  R.  R.,  83  id.  7-14 ;  Fort  v.  Whipple,  11  Hun, 
586-590,  591-593.)  The  question  of  contributory  negligence 
on  the  part  of  the  deceased  was  a  question  of  fact  for  the  jury. 
(  WSber  v.  N.  T.  C  R.  R.,  58  N.  Y.  451 ;  Thurher  v.  Ear- 
lem  R.  R.,  60  id.  330,  331  ;  Hawley  w.  JUT.  C.  R.  R.,  82  id. 
370 ;  BeUon  v.  Baxter,  58  id.  411.)  The  deceased  had  the 
right  to  assume  that  the  defendant  Smith  exercised  due  care 
and  diligence  in  providing  the  scaffold,  and  that  it  was  a  safe 
and  suitable  structure  to  work  upon  {OonnoUy  v.  PoiUon,  41 
Barb.  366-369 ;  affirmed,  41  N.  Y.  619 ;  Noyes  v.  Smith, 
28  Vt.  59;  24  K  Y.  414;  Jetter  v.  If,  Y.  <&  H.  R.  R.,  2 
Abb.  Ot.  App.  Dec.  458,  461 ;  Ford  v.  Fitckhurg  R.  R.,  14 
Am.  Rep.  606 ;  Gils(m  v.  Pacify  R,  R,,  2  id.  500 ;  Fori 
Wayne  R.  R.  v.  Gildersleeve,  33  Mich.  133  ;  Toledo  R.  R. 
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Co.  V.  Ingrahwm^  77  HI.  309  ;  Lanmg  v.  N.  T.  C.  M.  i?.,  49 
N.  Y.  521,  531.) 

Wmcheater  Britton  for  respondents.  It  is  the  duty  of  the 
plaintiff  to  prove,  and  the  right  of  the  defendant,  who  is 
charged  with  negligence  causing  an  injury,  that  he  should 
prove  by  satisfactory  evidence,  that  he  did  not  contribute  to 
the  injury  by  any  negligence  on  his  own  part.  (  Warner  v.  N, 
T.  a,  44  N.  T.  465 ;  CordeU  v.  Central  Road,  75  id.  332.) 
As  plaintiff  knew  the  perils  of  the  service  and  consented  to 
continue  in  it,  he  has  no  claim  upon  his  employer  in  respect 
to  injuries  resulting  from  these  perils.  {Wright  v.  Oeni/raZ 
Road,  25  N.  T.  652-70 ;  Owen  v.  Cmtral  Road,  1  Lans.  108 ; 
HasUna  v.  N,  T.  C  <&  H.  R.  R.  Co.,  65  Barb.  129.)  If  the 
risks  were  open  and  visible,  he  was  bound  to  take  notice  of 
them.  (Wood's  Master  and  Servant,  §326;  Huddleatonv. 
LoweU  Machine  Shop,  106  Mass.  282;  Priestly  v.  Fowler,  3 
M.  &  W.  1 ;  Potts  V.  PlunkeU,  9  Jur.  C.  L.  290  ;  Ogden  v. 
Summers,  3  01.  &  F.  751 ;  Ricemaat,  v.  Havemeyer,  84  N.  Y. 
647;  Buzzell  v.  Laaonia  Mfg.  Co.,  48  Me.  113;  Loononv. 
Broehvoay,  8  Robt.  74.)  So  far  as  the  defendant  Smith  is 
concerned,  assuming  the  accident  to  have  been  due  to  the  fact 
that  the  upright  was  nailed  instead  of  being  lashed,  the  case 
fails  to  show  that  he  "  omitted  any  duty  which  makes  him 
responsible  to  the  plaintiff."  {Henry  v.  S.  I.  R.  R.  Co.,  81 
N.  Y.  373 ;  De  Graff  v.  iT.  T.  G.  R.  R.,  76  id.  125  ;  Fuller 
V.  Jewett,  80  id.  46 ;  Coughtry  v.  Woolen  Co.,  56  id.  124.) 
He  was  bound  to  exercise  an  ordinary  and  reasonable  degree 
of  care  and  diligence  in  furnishing  a  scaffold  for  his  men  to 
work  on.  {Bissell  v.  N.  Y.  cfe  //.  R.  R.  Co.,  70  N.  Y.  171 ; 
Md.  R.  R.  Co.  V.  Barber,  5  Ohio  St.  541 ;  Gihson  v.  R.  R. 
Co.,  2  Am.  Eep.  497 ;  Hard  v.  R.  R.  Co.,  32  Vt.  473.)  There 
was  no  privity  between  Stephenson  and  Smith's  employes ;  he 
owed  them  no  duty,  and  he  cannot  be  held  liable  for  any  acci- 
dent happening  after  he  had  finished  the  scaffold  and  Smith 
had  assumed  control  of  it.  {Losee  v.  Chute,  51  N.  Y.  4^94 ; 
Loop  V.  LUchfidd,  42  id.  351 ;  Coughtry  v.  Globe  Woolen  Co.y 
Skjkels  —  Vol.  XLIV.  60 
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56  id.  124;  Longmeid  v.  EoUidayy  6  Eng.  Law  &  Eq.  3B2; 
Mayor  v.  Ourdiff,  2  N.  Y.  165 ;  Burke  v.  De  Ca«tro^  11 
Hun,  355 ;  Thcma%  v.  Wifichester^  6  N.  Y.  397.) 

Rapallo,  J.  Upon  a  careful  review  of  all  the  testimony  in 
this  case,  we  are  of  opinion  that  there  was  sufficient  evidence 
to  require  the  submission  to  the  jury  of  the  question,  whether 
the  breaking  down  of  the  scaffold  was  attributable  to  negligence 
in  its  construction.  It  appears  that  the  ledger  which  supported 
the  plank  upon  which  the  deceased  was  sitting  broke  down 
without  any  excessive  weight  being  put  upon  it,  and  without 
any  apparent  cause  sufficient  to  break  a  well-constructed 
scaffold.  One  witness  on  the  part  of  the  plaintiff,  accustomed 
to  work  on  scaffolds  and  to  see  them  built,  testified  that  the 
upright  which  supported  the  end  of  the  ledger  should  have 
been  fastened  to  it  by  lashing  with  ropes,  instead  of  by  nailing, 
and  that  lashing  would  have  made  it  stronger,  giving  as  reasons 
for  this  opinion,  that  the  springing  of  the  planks  when  walked 
upon  was  liable  to  break  nails  or  push  them  out,  whereas  lash- 
ings would  only  become  tighter,  and  the  witness  testified  tliat 
the  kind  of  scaffold  in  question  was  generally  fastened  by 
lashing,  and  that  it  was  not  the  proper  way  to  support  the  end 
of  the  ledger  which  broke,  with  an  upright  nailed  to  the  ledger, 
and  that  the  ledger  in  question  was  fastened  by  nailing. 

Another,  a  carpenter  and  builder,  testified,  that  when,  on 
account  of  the  curving  of  a  dome,  it  became  necessary  to  put  in 
a  cripple,  the  cripple  as  well  as  the  main  uprights  should  be 
tied  to  the  ledgers  with  rope  ;  that  the  springing  of  the  scaffold 
will  break  nails. 

The  appearances  after  the  breakage  were  described  to  the 
jury,  and  a  model  of  the  scaffold  was  exhibited  to  them.  Testi- 
mony touching  the  same  points  was  submitted  on  the  part  of 
the  defendants,  and  we  think  that  on  the  whole  evidence  it  was  a 
question  of  fact  for  the  jury,  and  not  of  law  for  the  court, 
whether  or  not  the  injury  was  the  result  of  the  negligent  con- 
struction of  the  scaffold. 

The  question  of  contributory  negligence  on  the  part  of  the 
deceased  was  also  one  for  the  jury.   They  had  before  them  the 
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circumstances  of  the  accident.  It  appeared  that  the  deceased  was 
sitting  on  a  plank,  performing  the  work  for  which  the  scaffold 
had  been  erected.  He  was  washing  the  interior  wall  of  the 
dome,  preparatory  to  its  being  painted.  There  was  nothing  to 
indicate  that  he  was  in  an  improper  place,  or  that  he  unneces- 
sarily exposed  himself  to  danger,  or  did  any  act  to  contribute 
to  the  accident.  It  is  suggested  that  he,  or  some  of  his  fellow- 
servants,  may  have  kicked  against  the  upright  or  brace  which 
supported  the  end  of  the  ledger,  and  thus  thrown  it  out  of  place, 
but  there  was  no  evidence  which  would  entitle  the  court  to 
?i8snme  that  the  accident  occurred  from  any  such  cause.  The 
case  was,  therefore,  one  in  which  the  jury  might  have  found 
from  the  evidence  that  the  death  was  caused  by  the  improper 
or  negligent  construction  of  the  scaffold,  and  without  any  fault 
on  the  part  of  the  deceased,  and  the  remaining  question  is, 
whether,  if  those  facts  should  be  found,  the  defendants,  or 
either  of  them,  should  be  held  liable  in  this  action. 

The  defendant  Smith  claims  that  no  negligence  on  his  part 
was  shown.  He  was  a  painter  who  had  made  a  contract  with 
the  supervisors  of  Kings  county  to  paint  the  interior  of  the 
dome  of  the  county  court-house,  and  the  deceased  was  a  work- 
man employed  by  him  upon  that  work.  As  between  Smith  and 
the  county,  he  was  bound  to  furnish  the  necessary  scaffolding; 
but  he  was  not  a  scaffold-builder,  nor  had  he  any  knowledge  of 
the  business  of  building  scaffolds,  or  any  experience  therein. 
He  did  not  undertake  to  build  the  scaffold  in  question  himself, 
or  by  means  of  servants  or  workmen  under  his  direction,  but 
made  a  contract  with  the  defendant  Stevenson  to  erect  the 
structure  for  a  gross  sum,  and  the  work  was  done  under  that 
contract,  by  Stevenson,  who  employed  his  own  workmen  and 
superintended  the  job  himself.  Mr.  Stevenson  had  been  known 
to  Smith  as  a  scaffold-builder  since  1814.  His  experience  had 
been  very  large,  and  Smith  had  employed  him  before,  and  on 
this  occasion  the  contract  with  him  was  for  a  first-class  scaffold. 
There  is  no  evidence  upon  which  to  base  any  allegation  of  in- 
competency on  the  part  of  Stevenson,  nor  any  charge  of  negli- 
gence on  the  part  of  Smith  in  selecting  him  as  contractor,  nor 
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is  there  any  evidence  that  Smith  knew,  or  had  reason  to  know, 
of  any  defect  in  the  scaffold. 

"^An  employer  does  not  undertake  absolutely  with  his  em- 
ployes for  the  sufficiency  or  safety  of  the  implements  and 
facilities  furnished  for  their  ^R^rk,  but  only  for  the  exercise  of 
reasonable  care  in  that  rofpect,  and  where  injury  to  an  em- 
\  ploye    results  from  a  defect  in  the  implements    furnished, 
1  knowledge  of  the  defect  must  be  brought  home  to  the  employer, 
I  or  proof  given  that  he  omitted  the  exercise  of  proper  care  to 
)  discover  it.      Personal  negligence  is  the  gist  of  the  action. 
I  (  WrigfU  v.  New  York  Gent/ral  R.  R.  Co.,  26  N.  Y.  566 ;  Warner 
V.  Erie  Railway  Go,y  39  id.  468,  475  ;  WU^on  v.  Merry ,  L.  E^ 
1  Scotch  &  Div.  App.  326 ;  FvUer  v.  Jewett,  80  N.  Y.  46 ;  3'6 
Am.  Kep.  575.) 

Under  the  recent  decisions  in  this  State,  it  may  be  that  if 
Smith  had  undertaken  to  erect  the  scaffold  through  agents,  or 
workmen  acting  under  his  direction,  he  would  have  been  liable 
for  negligence  on  their  part  in  doing  the  work,  provided  that 
in  doing  it  they  were  not  fellow-servants  of  the  party  injured. 
But  in  this  case  he  did  not  so  undertake.  Stevenson  was  not 
the  agent  or  servant  of  Smith,  but  an  independent  contractor 
for  whose  acts  or  omissions  Smith  was  not  liable.  {Blake  v. 
FerrUj  5  N.  Y.  48.)  Smith  received  the  scaffold  from  him  as  I 
a  completed  work,  and  we  do  not  think  that  it  was  negligence  I 
to  rely  upon  its  sufficiency  and  permit  his  employes  to  go  upon  P 
it  for  the  purpose  of  performing  their  work.  Stevenson  was, 
as  appears  from  the  evidence,  much  more  competent  than  Smith 
to  judge  of  its  sufficiency.  He  had  undertaken  to  construct  a 
first-class  scaffold,  and  had  delivered  it  to  Smith  in  performance 
of  this  contract,  and  we  do  not  think  that  Smith  is  cliargeable 
with  negligence  for  accepting  it  without  further  examination. 
All  that  such  an  examination  would  have  disclosed  would  have 
been  that  the  upright  was  nailed  to  the  ledger,  and  Smith,  not 
being  an  expert,  would  have  been  justified  in  relying  upon  the 
judgment  of  Stevenson  as  to  the  propriety  of  that  mode  of 
fastening.  The  defect  was  not  such  as  to  admonish  Smith  of 
danger. 


I 


1883.]  Devlik  v.  Smith  et  al.  477 

Opinion  of  the  Ck>art,  per  Rapallo,  J. 

If  any  person  was  at  fault  in  the  matter  it  was  the  defendant 
Stevenson.  It  is  contended,  however,  that  even  if  through  his 
negligence  the  scaffold  was  defective,  he  is  not  Uable  in  this  ac- 
tion because  there  was  no  privity  between  him  and  the  deceased, 
and  he  owed  no  duty  to  the  deceased,  his  obligation  and  duty 
being  only  to  Smith,  with  whom  he  contracted. 

As  a  general  rule  the  builder  of  a  structure  for  another  party, 
under  a  contract  with  him,  or  one  who  sells  an  article  of  his  own 
manufacture,  is  not  liable  .to  an  action  by  a  third  party  who 
uses  the  same  with  the  consent  of  the  owner  or  purchaser,  for 
injuries  resulting  from  a  defect  therein,  caused  by  negligence. 
The  liability  of  the  builder  or  manufacturer  for  such  defects  is, 
in  general,  only  to  the  person  with  whom  he  contracted.  But, 
notwithstanding  this  rule,  liability  to  third  parties  has  been 
held  to  exist  when  the  defect  is  such  as  to  render  the  article 
in  itself  imminently  dan^rous,  and  serious  injury  to  any  person 
using  it  is  a  natural  and  probable  consequence  of  its  use.  As 
where  a  dealer  in  drugs  carelessly  labeled  a  deadly  poison  as  a 
harmless  medicine,  it  was  held  that  he  was  liable  not  merely  to 
the  person  to  whom  he  sold  it,  but  to  the  person  who  ultimately 
used  it,  though  it  fiad  passed  through  many  hands.  This 
liability  was  held  to  rest,  not  upon  any  contract  or  direct  priv- 
ity between  him  and  the  party  injured,  but  upon  the  duty 
which  the  law  imposes  on  every  one  to  avoid  acts  in  their 
nature  dangerous  to  the  lives  of  others.  [Th(yina%  v.  Wvix- 
cheateTj  6  N.  Y.  397.)  In  that  case  Mayor^  etc.j  v.  Cunliff  (2 
N.  T.  165)  was  cited  as  an  authority  for  the  position  that  a 
builder  is  liable  only  to  the  party  for  whom  he  builds.  Some  of 
the  examples  there  put  by  way  of  illustration  were  commented 
upon,  and  among  others  the  case  of  one  who  builds  a  carriage 
carelessly  and  of  defective  materials,  and  sdls  it,  and  the 
purchaser  lends  it  to  a  friend,  and  the  carriage,  by  reason  of  its 
original  defect,  breaks  down  and  the  friend  is  injured,  and  the 
question  is  put,  can  he  recover  against  the  maker  ?  The  com- 
ments of  RuGGLKS,  Ch.  J.,  upon  this  supposititious  case,  in 
Thomas  v.  Winchester^  and  the  ground  upon  which  he  answers 
the  question  in  the  negative,  sliow  clearly  the  distinction  be- 
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tween  the  two  classes  of  cases.  Ue  says  that  ia  the  case  sup- 
posed, the  obligation  of  the  maker  to  build  faithfully  arises 
only  out  of  his  contract  with  the  purchaser.  The  public  have 
nothing  to  do  with  it.  Misfortune  to  third  persons,  not  parties 
to  the  contract,  would  not  be  a  natural  and  necessary  consequence 
of  the  builder's  negligence,  and  such  negligence  is  not  an  act 
imminently  dangerous  to  human  life. 

Applying  these  tests  to  the  question  now  before  us,  the  solu- 
tign  is  not  diflScult.  Stevenson  undertook  to  build  a  scaffold 
ninety  feet  in  height,  for  the  express  purpose  of  enabling  the 
workmen  of  Smith  to  stand  upon  it  to  paint  the  interior  of  the 
dome.  Any  defect  or  negligence  in  its  construction,  which 
should  cause  it  to  give  way,  would  naturally  result  in  these 
men  being  precipitated  from  that  great  height.  A  stronger 
case  where  misfortune  to  third  persons  not  parties  to  the  con- 
tract would  be  a  natural  and  necessary  consequence  of  the 
builder's  negligence,  can  hardly  be  supposed,  nor  is  it  easy  to 
imagine  a  more  apt  illustration  of  a  case  where  such  negligence 
would  be  an  act  imminently  dangerous  to  human  life.  These 
circumstances  seem  to  us  to  bring  the  case  fairly  within  the 
principle  of  Thomaa  v.  WinohesteT, 

The  same  principle  was  recognized  in  Coughtry  v.  The 
Globe  Woolen  Co,  (56  N.  T.  124,]|and  applied  to  the  case  of 
a  scaffold.  It  is  true  there  was  in  that  case  the  additional 
fact  that  the  scaffold  was  erected  by  the  defendant  upon  its 
own  premises,  but  the  case  did  not  depend  wholly  upon  that 
point.  The  scaffold  was  erected  under  a  contract  between  tlie 
defendant  and  the  employers  of  the  person  killed.  The  de- 
ceased was  not  a  party  to  that  contract,  and  the  same  argu- 
ment was  made  as  is  urged  here  on  the  part  of  the  defendant, 
tliat  the  latter  ©wed  no  duty  to  the  deceased ;  but  this  court 
held  that  in  view  of  the  facts  that  the  scaffold  was  upwards  of 
fifty  feet  from  the  ground,  and  unless  properly  constructed 
was  a  most  dangerous  trap,  imperiling  the  life  of  any  person 
who  might  go  upon  it,  and  that  it  was  erected  for  the  very 
purpose  of  accommodating  the  workmen,  of  whom  the  person 
killed  was  one,  there  was  a  duty  towardr  them  resting  upon 
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the  defendant,  independent  of  the  contract  under  which  the 
structure  was  built,  to  use  proper  diligence  in  its  construction. 
The  additional  fact  that  the  structure  was  on  the  premises  of 
the  defendant  was  relied  upon,  but  we  think  that,  even  in  the 
absence  of  that  feature,  the  liability  can  rest  upon  the  prin- 
ciple of  Thomas  v.  Winchester. 

Loop  V.  Litchfield  (42  N.  T.  351 ;  1  Am.  Eep.  543)  was 
decided  upon  the  ground  that  the  wheel  which  caused  the  in- 
jury was  not  in  itself  a  dangerous  instrument,  and  that  the 
injury  was  not  a  natural  consequence  of  the  defect,  or  one 
reasonably  to  be  anticipated.  Losee  y.  Clute  (51  N.  T.  494 ; 
10  Am.  Eep.  638)  was  distinguished  from  Thomas  v.  Win- 
chester^  upon  the  authority  of  Loop  v.  Litchfi>eld. 

We  think  there  should  be  a  new  trial  as  to  the  defendant 
Stevenson,  and  that  it  will  be  for  the  jury  to  determine  whether 
the  death  of  the  plaintifTs  intestate  was  caused  by  negligence 
on  the  part  of  Stevenson  in  the  construction  of  the  scaffold. 

The  judgment  should  be  aflSrmed,  with  costs,  as  to  the  de- 
fendant Smith,  and  reversed  as  to  the  defendant  Stevenson, 
and  a*  new  trial  ordered  as  to  him,  costs  to  abide  the  event. 

Andbews,  Ch.  J.,  Danfobth  and  Finch,  JJ.,  concur ;  Eabl, 
J.,  concurs  as  to  defendant  Smith,  and  (fissents  as  to  defendant 
Stevenson.    Milleb,  J.,  af^sent ;  Tbacy,  J.,  not  sitting. 

Judgment  accordingly. 


Qeobgb  W.  Biggs  et  al.,  as  Executors,    etc..  Appellants,  v. 
Samuel  W.  Cbagg,  as  Administrator,  etc..  Respondent. 

Gbobgb  W.  Kiggs  et  al.,  as  Trustees,  etc..  Appellants,  v.  Same 

Respondent. 

A  Surrogate's  Coart  can  only  exercise  the  powers  prescribed  by  statute,  and 
such  incidental  powers  as  are  requisite  to  the  exercise  of  the  powers  ex- 
pressly given,  or  to  the  attainment  of  justice  in  the  cases  to  which  its 
jurisdiction  extends.  Unless  a  warrant  for  the  exercise  of  jurisdiction  in 
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a  particular  case  can  be  found  in  the  statute,  either  given  expressly  or  hj 
implication,  the  whole  proceedings  are  void. 

In  proceedings  underthe  statute  (2  R.  8.  220,  §  1),  for  a  special  accounting 
of  an  executor,  at  the  instance  of  a  legatee,  to  enforce  the  payment  of  a 
legacy,  the  surrogate  has  only  jurisdiction  to  decree  payment  where  the 
legacy  is  undisputed.  When  upon  such  an  application  the  surrogate  can 
see  that  other  persons  may  claim,  and  a  real  question  is  presented  as  to 
the  right  of  one  of  several  persons  to  the  legacy  or  fund,  he  may  not 
proceed  to  a  determination  without  the  presence  of  all  the  parties  who 
may  be  affected  by  the  adjudication  ,  these  can  only  be  brought  in  upon 
a  final  accounting,  and  only  in  that  proceeding  has  the  surrogate  jurisdic- 
tion to  settle  and  adjust  conflicting  rights  and  interests. 

H  seems  that  a  surrogate  has  j  urisdiction  to  pass  upon  the  construction  of  a 
will,  where  the  right  to  a  legacy  depends  upon  a  question  of  construction 
which  must  be  determined  before  a  decree  of  distribution  can  be  made. 

Bevanv.  Cooper  (121^.  T.  317),  distinguished. 

Riggs  V.  Cragg  (26  Hun,  90),  reversed. 

(Argued  April  17,  1882 ;  decided  October  10,  1882.) 

These  are  appeals  from  two  judgments  of  the  General  Term 
of  the  Supreme  Court,  in  the  first  judicial  department,  entered 
npon  orders  which  affirmed  decrees  of  the  surrogate  of  the 
county  of  New  York ;  one  made  upon  settlement  of  the  accounts 
of  the  executors  of  the  will  of  Elislia  Riggs,  deceased ;  the 
other  settling  the  accounts  of  the  same  persons  as  trustees  under 
said  will.     (Reported  below,  26  Hxm,  90.) 

The  material  facts  are  stated  in  the  opinion. 

Austen  G,  Fox  for  appellants.  The  Surrogate's  Court  is  an 
inferior  court  of  limited  jurisdiction,  having  only  snch  juris- 
diction as  has  been  conferred  upon  it  by  statute.  {£evan  v. 
CoopeTy  72  N.  T.  317 ;  StilweU  v.  Carpenter,  59  id.  414 ; 
McNulty  V.  Hurdy  72  id.  518 ;  Roderigaa  v.  East  River  Svgs. 
Instn.,  76  id,  316;  Tucker  v.  Tucker,  4  Keyes,  136;  Corvoin 
V.  Merritt,  3  Barb.  341.)  The  jurisdiction  to  construe  wills 
is  part  of  the  jurisdiction  of  the  Court  of  Chancery,  and  is 
incident  to  its  jurisdiction  over  trusts.  {Chipman  v.  Mont- 
gomery,  63  N.  Y.  221 ;  Bailey  v.  Briggs,  56  id.  407  ;  M(ynr 
arque  v.  Monarque,  80  id.  320 ;  1  Wms.  on  Exrs.  [6th  Am. 
ed.]  839  [294] ;  Oa/wler  v.  Stmiderwick,  2  Cox's  Eq.  Oas.  15, 
29;   Walsh  v.    Gladstone,    13    Sim.   261,    264;    Begarty's 
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Appeal,  76Penn.  St.  603,  516;  2  Story's  Eq.  Jur.,  §  1058.) 
No  such  jurisdiction  has  been  conferred  in  terms  upon  the 
surrogate,  and  he  cannot  take  it  by  implication  for  the  ju- 
risdiction of  an  inferior  court  is  not  to  be  extended  by  implica- 
tion. {Pierce  v.  Hopper^  1  Stra.  249,  260 ;  Peacock  v.  Bell, 
1  Wms.  Saund.  731 ;  James  v.  8.  Wn.  Ry.  Co.,  L.  R.,  7  Exch. 
287 ;  Simpson  v.  Blttes,  L.  R.,  7  C.  P.  290  ;  Smith  v.  Brown, 
L.  R.,  6  Q.  B.  729 ;  Jones  v.  Reed,  1  Johns.  Cas.  20 ;  WeOs  v. 
Neioldrk,  id.  228;  People,  ex  rd,  OaskiU,  v.  Ransom,  56 
Barb.  514;  Potter's  Dwarris  Stat.  Constr.,  186;  Marston  v. 
Paulding,  10  Paige's  Ch.  154 ;  Cooper  v.  FeUer,  6  Lans.  485  ; 
Tucker  v.  Tucker,  4  Keyes,  136 ;  Keteltas  v.  Oreen,  9  Hun,  599 ; 
StUweU  V.  Carpenter,  59  N.  Y.  414 ;  McNulty  v.  Heard,  72  id. 
518 ;  2  R  S.  220,  §  1,  subd.  3;  id.  98,  §§  32,  83 ;  Hayes  v. 
Hayes,  48  N.  H.  219,  229 ;  Harrison  v.  Harrison,  9  Ala. 
470,  478  ;  Drane  v.  Beal,  21  Ga.  21,  45 ;  Schtdl  v.  Murray, 
32  Md.  9,  16 ;  State  v.  Warren,  28  id.  338,  355  ;  5  Statutes  at 
Large  [Edmonds'  ed.],  671 ;  Maxwell  on  Interpretation  of 
Statutes,  321 ;  2  Story's  Eq.  Jur.,  §  1065  ;  2  R.  S.  94,  §  79.)  If 
the  suiTOgate  had  no  jurisdiction  to  construe  the  will  in  this 
proceeding,  then  the  question  of  the  true  construction  of  the 
will  is  not  before  the  court  on  this  appeal.  {Hurlhurt  v. 
Durant,  88  N.  Y.  121 ;  WiUard's  Appeal,  65  Penn.  St.  268 ; 
Duryea  v.  Traphoffen,  84  N.  Y.  652 ;  People  v.  Sturte- 
vant,  9  id.  263.) 

Wm.  G,  Choate  for  respondent.  The  surrogate  had  juris- 
diction, upon  the  accounting,  to  determine  the  right  to  the 
income  of  Mary  Alice's  share,  which  accrued  and  was  unex- 
pended during  her  minority,  and  to  determine  the  question 
relating  to  stock  dividends,  and  all  other  questions  upon  which 
he  gave  judgment  by  his  decree.  (2  R.  S.  220,  §  1  [6th  ed.], 
vol.  3,  p.  325 ;  Laws  of  1867,  chap.  782 ;  3  R.  S.  [6th  ed.]  106, 
§  100 ;  2  Laws  of  N.  Y.  [Jones  &  Varick's  ed.]  71 ;  1  Web- 
ster's Laws,  317,  325;  Foster  v.  Wither,  1  Paige's  Ch.  587; 
BricKs  Estate,  15  Abb.  Pr.  12  ;  3  R.  S.  [6th  ed.]  104,  §  86  [71]  ; 
Ma^ee  v.  Vedder,  6  Barb.  352 ;  Wilson  v.  Baptist  Ed.  Soc.  of 
Sick  ELS— Vol.  XLIV.  61 


482  BiooB  et  al.  v.  Gbaqg.  [Oct, 

Opinion  of  the  Coart,  per  Andrews.  Gh.  J. 

iT.  T.J  10  id.  308,  318.)  Whenever  a  power  is  giveu  by  a 
statute,  every  thing  necessary  to  the  making  of  it  effectaai,  or 
requisite  to  attain  the  end,  is  implied ;  and  where  the  law  re- 
quires a  tiling  to  be  done,  it  authorizes  the  performance  of 
whatever  may  be  necessary  for  executing  its  commands.  (1 
Kenf  s  Com.  [12th  ed.]  464;  Sedgwick  on  Stat,  and  Const 
Law,  92;  Livingston  v.  Harris,  11  Wend.  329,  340;  Stiefy. 
Eartj  1  Comst,  20,  30 ;  Redfield's  Surrogates'  Courts  [2d  ed.], 
240,  241 ;  Sipj}erly  v.  Bauous,  24  N.  Y.  46,  49 ;  Seamcm  v. 
Duryea,  11  id.  324,  328,  329 ;  Wood  v.  £rowii,  34  id.  337, 
343;  Chijpma/n  v.  Montgomery,  63  id.  221,  235;  Stagg  v. 
Jackson,  1  id.  "206  ;  N.  Y.  Inst,  for  the  Blind  v.  Hovfs  Ecrs., 
10  id.  84;  Parsons  v.  Lyman,  20  id.  103;  Mosdy  v.  Mar- 
shall, 22  id.  200 ;  McNaughton  v.  McNaughUm,  34  id.  201 ; 
Bascom  v.  Alvertson,  id.  684 ;  Whitson  v.  Whitson,  53  id. 
479 ;  Cushman  v.  Horton,  59  id.  149 ;  Hmpock  v.  Tucker, 
id.  202 ;  Teed  v.  Morton,  60  id.  502 ;  Van  Vechten  v.  Keaior, 
63  id.  62 ;  Lavrrenoe  v.  Lindsay,  68  id.  108 ;  Luce  v.  Ihrn- 
ham,  69  id.  36 ;  Wheeler  v.  BuOiven,  74  id.  428 ;  Ferrer  v. 
Pyne,  81  id.  281 ;  LeggeU  v.  LeggeU,  24  Hun,  333.) 

Andrews,  Ch.  J.  The  objection  that  the  surrogate  had  no 
jurisdiction  to  render  the  decrees  in  question  is,  we  think,  well 
taken. 

The  proceedings  were  instituted  by  the  filing  of  a  petition 
before  the  surrogate  of  the  county  of  New  York,  on  the  7th 
day  of  June,  1870,  by  Samuel  W.  Cragg,  administrator  of 
Mary  Alice  Cragg,  deceased,  setting  forth  that  Mary  Alice 
Cragg  was  the  daughter  of  Elisha  Kiggs,  deceased,  late  of  the 
city  of  New  York,  and  beneficially  interested  in  the  estate  of 
said  Elisha  Kiggs,  and  in  a  trust  created  by  his  will ;  that  the 
testator  died  August  3,  1853,  and  that  his  will  was  duly  ad- 
mitted to  probate  before  the  said  surrogate,  September  27, 
1853 ;  that  on  the  same  day  letters  testamentary  were  issued  to 
George  W.  Riggs  and  Joseph  K.  Eiggs,  two  of  the  executors 
named  therein ;  that  the  testator  left  personal  estate  amount- 
ing to  about  $900,000 ;  that  the  executors  were  also  by  the  will 
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appointed  trustees  of  the  trust  created  thereby ;  that  they  have 
never  rendered  any  account  of  their  proceedings  as  executors, 
nor  as  trustees  under  the  will,  of  the  share  of  the  testator's 
estate  set  apart  for  the  benefit  of  his  daughter  Mary  Alice,  for 
life.  The  petition  concludes  with  a  prayer  that  an  order  may 
be  issued,  requiring  the  said  Oeorge  W.  Kiggs  and  Joseph 
K.  Biggs  to  render  an  account  of  their  proceedings  as  exec- 
utors, and  also  as  testamentary  trustees  and  for  general  relief. 
The  surrogate,  upon  presentation  of  the  petition,  issued  a 
citation  pursuant  to  the  prayer  of  the  petition,  which 
was  served  on  the  executors.  The  executors  appeared  on  the 
return  of  the  citation  and  filed  separate  accounts  as  executors 
and  trustees,  viz. :  an  executors'  account  extending  from 
August  3, 1853,  to  May,  1870,  and  two  accounts  as  testamentary 
trustees,  one  extending  from  Aiigust  3, 1853,  to  June  29,  1860, 
and  the  other  from  the  latter  date  to  March  9, 1870.  The  pro- 
ceedings finally  resulted  in  two  decrees  made  by  the  surrogate, 
February  24,  1881,  settling  the  accounts  of  the  executors  and 
trustees  with  the  estate  of  Mary  Alice  Cragg,  and  adjudging 
the  balance  due.  By  the  decree  on  the  executors'  account,  it 
was  adjudged  that  there  was  due  to  the  estate  of  Mary  Alice 
Cragg  the  sum  of  $50,578.06,  which  the  executors  were  directed 
to  pay  to  her  administrator.  The  account  of  the  executors  as 
testamentary  tmstees  was  settled  and  allowed  at  $120,104.44, 
which  sum  was  adjudged  to  be  the  balance  in  the  hands  of  the 
trustees  to  the  credit  of  the  estate  of  Mary  Alice  Cragg,  and 
which  sum,  less  costs  and  expenses,  was  also  decreed  to  be  paid 
by  the  trustees  to  her  administrator,  and  in  addition  the  trustees 
were  directed  to  transfer  and  deliver  to  him  sixty-six  shares  of 
the  capital  stock  of  the  New  York  Gas-light  Company,  and 
the  amount  of  certain  dividends  thereon.  The  decree  of  the 
surrogate  was  affirmed  by  the  General  Term. 

For  a  proper  understanding  of  the  jurisdictional  question,  it 
is  necessary  to  refer  to  certain  facts  disclosed  by  the  record. 
The  testator,  Elisha  Riggs,  died  August  3,  1853,  leaving  a 
widow  and  six  children,  five  sons  and  one  daughter,  surviving. 
Two  of  his  children,  "William  H.  Eiggs  and  Mary  Alice  Biggs, 
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were  then  minors,  the  latter  having  been  bom  June  29,  1839. 
His  will  was  dated  May  17,  1844,  to  which  a  codicil  was  added 
June  7,  1851.  The  testator  at  the  time  of  his  death  was  pos- 
sessed of  a  large  personal  estate  and  also  owned  real  property, 
the  amount  of  which  does  not  appear.  The  will  was  dalj 
proved,  and  letters  testamentary  were  issued  thereon. to  Gheorge 
W.  Kiggs  and  Joseph  K.  Kiggs,  who  qualified  as  executors  and 
who  also  accepted  the  trust  for  the  benefit  of  Mary  Alice 
Cragg  created  by  the  will,  and  have  since  managed  the  estate. 
The  testator,  by  his  will,  after  directing  the  payment  of  his 
debts,  and  providing  for  the  widow,  and  making  certain  be- 
quests, provides,  in  the  ninth  clause,  as  follows :  "  Ninth.— 
All  the  rest,  residue  and  remainder  of  my  property  and  estate^ 
both. real  and  personal,  etc.,  I  hereby  give,  devise  and  bequeath 
to  my  six  beloved  children  (naming  them),  and  to  their 
respective  heirs,  executors,  administrators  or  assigns,  in  equal 
portions,  or  share  and  share  alike,  except  the  portion  or 
share  of  my  said  daughter,  Mary  Alice  Riggs,  which  I 
dispose  of  for  her  sole  and  separate  use  and  benefit,  whether 
married  or  unmarried,  as  follows,  that  is  to  say :  I  give,  de- 
vise and  bequeath  the  same  to  my  executors  hereinafter  named, 
in  trust,  for  her  separate  use  and  benefit,  during  her  natural 
life,  to  invest  and  improve  the  same  at  their  best  discretion, 
and  to  pay  to  her,  from  and  after  her  arrival  at  the  age  of 
twenty-one  years,  or  marriage,  with  the  consent  of  her  mother, 
if  living,  whichever  event  may  first  happen,  into  her  own 
hands,  whether  married  or  unmarried,  and  upon  her  own  sepa- 
rate receipt,  to  be  given  from  time  to  time,  and  not  by  way  of 
anticipation,  the  net  interest,  dividends,  or  other  periodical 
income  thereof ;  and  at  her  decease,  I  hereby  give,  devise  and 
bequeath  the  capital  of  her  said  share,  or  portion,  to  her  issue, 
or  other  descendants,  in  equal  portions,  or  share  and  share 
alike,  etc. ;  and  should  my  said  daughter  not  marry,  or  many, 
and  have  no  issue  that  shall  survive  her,  and  should  she  survive 
her  husband,  then,  upon  her  decease,  I  hereby  give,  devise  and 
bequeath  her  share*  and  portion  of  my  residuary  estate,  both 
real  and  personal,  to  her  surviving  brothers,  and  their  issue, 
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share  and  share  alike,  except  that  the  issue  of  any  deceased 
brother  are  to  take  by  representation."  The  ninth  clause 
further  provides  that,  in  case  his  daughter  should  marry,  and 
should  die,  leaving  no  issue,  but  leaving  her  husband  surviving, 
he  should  receive  an  annuity  of  $1,000,  etc.  By  the  tenth  clause, 
the  executors  are  authorized  to  make  advances,  from  time  to 
time,  for  the  support,  maintenance  and  education  of  his  minor 
children,  during  their  minorities,  not  exceeding  $800  a  year, 
and  they  are  directed  to  keep  a  separate  account  with  each 
child,  chargiBg  him,  or  her,  with  such  advances. 

Mary  Alice  Cragg  became  of  age,  June  29,  1860.  She  was 
married  to  the  petitioner,  Samuel  W.  Cragg,  in  1869,  and  died 
March  9,  1870,  intestate,  and  without  issue,  and  the  petitioner 
was  duly  appointed  administrator  of  her  estate.  It  seems, 
from  what  can  be  gathered  from  the  record,  although  there  is 
no  distinct  proof  upon  the  subject,  that  the  executors,  from 
time  to  time,  after  the  death  of  the  testator,  set  off  portions  of 
the  estate  to  the  credit  of  the  trust,  but  retained  a  portion  of 
the  share  of  the  testator's  daughter,  as  an  undivided  interest. 
The  surrogate,  in  stating  the  executor's  account,  ascertained,  in 
the  first  place,  the  whole  income  received  by  the  executors,  as 
such,  from  the  death  of  the  testator,  in  1853,  to  the  death  of 
Mrs.  Cragg,  in  1870,  and  awarded  to  her  one-sixth  of  the  net 
income  for  that  period,  deducting  such  payments  as  were  prop- 
erly chargeable  to  her.  In  stating  the  trustees'  account,  he 
cliarged  the  executors  with  the  whole  income  of  the  trust  estate 
during  the  same  period,  and  ascertained  the  balance  by  de- 
ducting therefrom  the  sums  properly  chargeable  to  lier,  as  in 
the  other  case.  Both  accounts  are  largely  made  up  of  income 
on  the  onensixth  share  of  the  estate  given  to  Mary  Alice  for 
life,  which  accrued  between  August  8, 1853,  the  date  of  the 
testator's  death,  and  June  29,  1860,  the  day  on  which  she 
reached  her  majority,  and  interest  thereon.  The  testator,  at 
the  time  of  his  death,  owned  stock  in  various  railroad,  and  other 
corporations,  upon  which,  after  his  death,  stock  dividends 
were  declared,  from  time  to  time,  which  were  received  by  the 
executors  and  trustees,  and   credited  to  capital,  and  not  to 
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income,  amounting,  in  the  aggregate,  to  a  large  sum.  The 
surrogate,  in  making  up  the  accounts,  held  that  the  stock 
dividends  were,  as  between  the  life-tenant  and  the  remain- 
derman, income,  and  not  capital,  and  were  to  be  credited  as 
income  in  the  accountings. 

The  citation,  as  has  been  said,  by  which  the  proceeding  was 
initiated,  was  a  citation  to  the  executors  only.     The  residuary 
legatees,  other  than  the  executors,  have  not  been  brought  in, 
and  they  were  in  no  way  made  parties  to  the  proceeding,  or  to 
the  decrees  of  the  surrogate.     So  far  as  appears,  they  were 
neitlier  served  with  process,  nor  did  they  appear,  or  take  any 
part,  in  the  litigation.     Several  interesting  and  important  ques- 
tions, involved  in  the  determination  of  the  surrogate,  have  been 
presented  upon  the  appeal,  and  argued  with  great  ability  by  the 
respective  counsel.     One  of  these  questions  respects  the  right, 
as  between  life-tenant  and  remainderman,  to  the  income  on  the 
share  of  Mary  Alice  Riggs,  under  the  will  of  her  father,  which 
accrued  during  her  minority.    It  is  claimed,  on  the  part  of 
the  respondent,  that  by  the  true  construction  of  the  will,  the 
income  of  her  sliare   which   accrued   during    her  minority, 
beyond  the  sum  directed  to  be  paid  for  her  support  and  main- 
tenance, was  to  be  accumulated,  and  to  be  paid  to  her  on  arriving 
at  the  age  of  twenty-one  years ;  and  that  this  construction  is 
necessary  to  effectuate  the  intention  of  the  testator  to  give  to 
his  daughter  the  "  use  and  benefit"  of  the  equal  one-sixth  part 
of  the  estate  during  her  life  ;  and  other  provisions  of  the  will,  not 
herein  referred  to,  are  relied  upon  as  confirming  this  constmo- 
tion.     On  the  other  hand  it  is  claimed  by  the  executors,  that  the 
share  of  the  daughter,  having  been  vested  in  the  trustees  upon  the 
trust  to  '^  invest  and  improve  "  the  same,  and  to  pay  to  her  "  from 
and  after  "  her  arrival  at  majority,  the  "  net  interest,  dividends 
or  other  periodical  income  thereof,"  it  was  the  intention  of  the 
testator  that  the  share  should  be  augmented  by  adding  the 
surplus  income  accruing  during  the  daughter's  minority,  to 
the  capital  of  the  share,  and  to  give  to  her  the  income  only 
after  that  time  accruing  from  the  original  capital  of  the  share 
and  the  additions,  and  that  it  is  only  by  this  construction  that 
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effect  can  be  given  to  the  directions  of  the  testator  to  the 
trustees  to  improve  the  share  given  in  trust. 

"When  the  construction  of  the  will  is  settled,  a  further  ques- 
tion may  arise  as  to  the  validity  of  the  trust  as  a  trust  for 
accumulation,  and  if  void,  whether  the  surplus  income  goes  to 
the  daughter  or  to  the  remainderman,  as  persons  .entitled  to 
the  next  eventual  estate  in  the  fund. 

Another  important  question  involved  in  the  decision  of  the 
surrogate,  relates  to  the  distribution  as  between  capital  and 
income  of  stock  dividends,  declared  and  received  by  the  execu- 
tors and  trustees  during  the  existence  of  the  life-tenancy.  Are 
stock  dividends,  representing  earnings  and  profits  of  a  corpora- 
tion, expended  in  construction  or  improvements  of  the 
corporate  property,  declared  during  the  life-tenancy,  to  be 
regarded  as  between  the  life-tenant  and  remainderman,  as 
accretions  to  the  capital,  or  as  income?  If  declared  out  of 
accumulated  profits  earned  before  the  inception  of  the  life- 
tenancy,  are  they  capital  or  income  as  between  these  two 
interests  ?  If  they  represent  earnings  made  partly  before  and 
partly  during  the  life-tenancy  are  they  apportionable  ?  The 
right  to  stock  dividends  as  between  tenant  for  life  and  re- 
mainderman, has  not  been  considered  by  the  court  of  last 
resort  in  this  State.  The  decisions  upon  the  subject  in  other 
States  and  in  England  are  conflicting,  and  it  will  be  the  duty 
of  this  court,  when  occasion  arises,  to  seek  to  settle  the  ques- 
tion upon  principle,  and  establish  a  practical  rule  for  the  guid- 
ance of  trustees  and  others,  which  shall  be  just  and  equitable 
as  between  the  beneficiaries  of  the  two  estates. 

The  surrogate  decided  that  surplus  income  of  the  share  of  the 
testator's  estate  given  to  his  daughter  for  life,  which  accrued 
during  her  minority,  was  not,  by  the  true  construction  of  the 
will,  to  be  regarded  as  an  accretion  to  the  capital,  but  was 
income,  payable  to  the  tenant  for  life  on  her  reaching  her 
majority,  and  he  also  decided  that  stock  dividends  declared 
during  the  life-tenancy  belong  to  the  life-tenant  and  not  to  the 
remainderman.  It  is  obvioiis  that  the  five  sons  of  the  testa- 
tor, who,  in  the  event  which  has  happened,  are  entitled  as 
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remaindermen  to  the  share  given  to  his  daughter  for  life,  are 
interested  in  the  determination  of  these  questions.  They  were 
adjudicated  by  the  surrogate  in  favor  of  the  daughter's  personal 
representative,  in  a  proceeding  between  him  and  the  executors 
exclusively,  without  bringing  in  three  of  the  sons  of  the  testa^ 
tor,  or  giving  them  an  opportunity  to  be  heard.  The  de- 
crees require  the  executors  aiid  trustees  to  pay  over  the  fund 
to  the  petitioner,  and  when  executed,  the  fund  will  pass 
beyond  the  control  of  the  court  into  his  possession.  It  is 
plain,  we  think,  that  if,  instead  of  resorting  to  the  Surrogate's 
Court,  the  petitioner  had  filed  a  bill  in  equity  for  the  same 
relief,  the  court  would  not  have  proceeded  to  a  decree  in  the 
case  until  all  the  parties  interested  in  the  questions,  had  by 
amendment  or  other  appropriate  proceeding,  been  brought  in 
and  made  parties  to  the  action.  For  it  is  a  general  rule  of 
courts  of  equity  that  all  persons  materially  interested  in  the 
object  of  the  suit  must  be  joined,  so  that  there  may  be  a  com- 
plete and  final  determination  of  the  controversy.  (1  Dan.  Ch. 
PI.  190 ;  Story's  Eq.  PI.,  §  99.)  There  are  exceptions  to 
tlie  rule,  where  its  enforcement  would  cause  great  practical 
inconvenience,  or  where  the  interests  of  persons,  not  parties,  are 
deemed  to  be  protected  by  representation.  Of  the  latter  class  is 
the  case  of  a  bill  filed  by  a  single  creditor  or  legatee,  against  an 
executor  or  administrator,  for  the  satisfaction  of  his  single  debt 
or  legacy,  without  joining  the  other  creditors  or  legatees,  or  the 
next  of  kin,  although  the  allowance  of  the  particular  debt  or 
legacy  may  diminish  the  fund  in  which  they  are  interested.  But 
if  special  facts  exist,  which  render  the  actual  joinder  of  all  the 
persons  interested  proper,  as.  where  there  is  a  deficiency  of 
assets,  the  bill  must  make  all  the  persons  so  interested  parties, 
either  as  plaintiffs  or  defendants,  or  where  their  rights  are  iden- 
tical or  not  inconsistent,  it  must  be  filed  in  behalf  of  the 
plaintiff  and  all  others  in  the  same  relative  situation.  (Story's 
Eq.  PI.,  §  140 ;  Brovm  v.  HiokeUs,  8  Johns.  Ch.  563  ;  BaO^U  v. 
JSaOett,  2  Paige,  15 ;  JSgherts  v.  Wood,  3  id.  517.)  And  m 
actions  against  trustees  in  respect  to  the  trust  property  or  for 
an  accounting,  and  the  administration  of  the  trust  estate,  all 


1882.]  Biggs  et  al.  v.  Obagg.  489 

Opinion  of  the  Court,  per  AnobbwSj  Gh.  J. 

■ ■ 

the  oestuis  que  trust  or  beneficiaries  are  necessary  parties. 
(Story's  Eq.  PL,  §  207 ;  Holland  v.  JBaker,  3  Hare,  69 ;  Wake- 
man  V.  GrroveTy  4  Paige,  23.)  The  principle  that  persons  not 
actually  parties  to  a  suit  in  equity  may  nevertheless  be  bound 
by  the  decree,  on  the  theory  of  representation,  has,  however,  no 
proper  application  to  a  case  like  this.  The  personal  representa- 
tives of  the  daughter  and  the  sons  of  the  testator  have  a  common 
interest  in  the  accounting  by  the  executors  and  trustees,  and 
conflicting  interests  in  the  distribution.  Their  interest  in  the 
taking  of  the  accounts  is  hostile  to  the  executors  and  trustees, 
and  it  will  be  a  violation  of  equitable  principles  to  permit 
executors  having  an  ad  verse  interest  to  represent  parties  not  be- 
fore the  court.  The  interest,  moreover,  of  the  absent  parties 
is  not  indirect  and  consequential,  but  immediate  and  direct. 

The  proceeding  in  question  was  not  an  action  in  equity,  but 
a  proceeding  before  a  Surrogate's  Court,  a  tribunal  of  peculiar 
and  limited  jurisdiction,  which  can  exercise  only  the  powers 
prescribed  by  the  statute  and  such  incidental  powers  as  are 
requisite  to  the  execution  of  the  powers  expressly  given,  or  to 
the  attainment  of  justice  in  the  particular  cases  to  which  its 
jurisdiction  extends.  {Sipperly  v.  BattcuSy  24  N.  T.  46 ;  Stil- 
well  V.  Carpenter^  59  id.  414 ;  Bevan  v.  Ooopery  72  id,  317.) 
Unless  a  warrant  for  the  jurisdiction  exercised  by  the  surro- 
gate in  the  case  can  be  found  in  the  statute,  either  expressly 
or  by  implication,  the  whole  proceedings  are  void.  By  the 
general  statute  defining  the  powers  of  Surrogates'  Courts, 
power  is  conferred  upon  surrogates  among  other  things  to 
direct  and  control  the  conduct  and  settle  the  accounts  of  exec- 
utors, and  to  enforce  the  payment  of  debts  and  legacies  (2  E. 
S.  220,  §  1),  and  the  powers  so  conferred  are  to  be  exercised 
in  the  cases  and  in  the  manner  prescribed  by  the  statutes  of 
the  State.  (Id.)  By  chapter  782,  Laws  of  1 867,  a  new  power  was 
conferred  to  compel  testamentary  trustees  to  render  accounts  of 
their  proceedings  in  the  same  manner  as  executors  and  administra- 
tors. On  referring  to  the  particular  provisions  of  the  statute  reg- 
ulating the  subject  of  accounting  by  executors  before  the 
surrogate,  it  will  be  seen  that  two  modes  of  accounting  are 
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provided  for.  One  is  bad  at  the  instance  of  a  particular 
creditor  or  legatee,  upon  a  citation  served  on  the  executor, 
which  may  be  followed  by  a  decree  for  the  payment  of  the  par- 
ticular debt  or  legacy,  of  the  party  instituting  the  proceeding. 
(2  R.  S.  92,  §  52 ;  id.  116,  §  18 ;  Guild  v.  Peck,  11  Paige,  475.) 
The  other  is  what  is  known  as  the  rendering  of  a  final 
account,  which  may  be  had  at  the  instance  of  the  executor, 
upon  a  citation  requiring  the  creditors,  legatees  and  (in  case  of 
intestacy)  the  next  of  kin  of  the  decedent,  to  appear  and  to 
attend  the  settlement  of  the  account,  which  must  be  served  on 
all  persons  to  whom  it  is  directed,  or  the  accounting  may 
be  had  upon  the  order  of  the  surrogate,  upon  his  own 
motion  and  without  the  application  of  an  interested  party. 
(2  R  S.  92,  §§  52,  60,  61 ;  Smit/i.  v.  Zatvrencey  11  Paige,  206.) 
When  the  account  shall  be  rendered  and  finally  settled,  the 
surrogate  is  authorized  to  make  a  dteree  for  the  payment  and 
distribution  of  the  estate  remaining  in  the  hands  of  the  exec- 
utors, to  and  among  the  creditors,  legatees,  widow  and  next 
of  kin  of  the  deceased  according  to  their  respective  rights, 
and  in  such  decree  he  shall  (the  statute  declares)  ^'  settle  and 
determine  all  questions  concerning  any  debt,  claim,  legacy, 
bequest  or  distributive  share,  to  wbom  the  same  shall  be  payable, 
and  the  sum  to  be  paid  to  each  person."  (2  R.  S.  95,  §  71.) 
The  proceeding  in  this  case  was  a  proceeding  for  a  special 
accounting  in  the  first  mode  referred  to.  The  executors  had 
never  rendered  an  account,  and  it  was  not  turned  into  a  final 
accounting,  either  upon  their  application  or  by  the  order  of  the 
surrogate.  Such  questions,  therefore,  only,  could  be  determined 
by  the  surrogate,  as  were  appropriate  to  the  limited  and  special 
nature  of  the  proceeding.  The  provision  authorizing  the  sur- 
rogate to  compel  an  accounting  and  the  payment  of  a  debt  or 
legacy,  upon  the  application  of  a  particular  creditor  or  legatee, 
cannot,  we  think,  be  construed  as  authorizing  a  decree  of  pay- 
ment, except  where  the  right  to  the  debt  or  legacy,  is  undis- 
puted. Other  legatees,  or  creditors,  may  incidentally  be 
affected  by  a  decree  for  the  payment  of  a  particular  debt  or 
legacy,  as  such  payment  would  reduce  the  fund  in  the  hands  of 
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the  executors  or  administrators,  bnt  this  interest  is  indirect  and 
consequential,  and  thej  are  bound  upon  the  theory  of  representa- 
tion. But  when  the  proceeding  is  by  a  creditor  to  compel  the 
payment  of  a  debt,  and  the  debt  is  not  admitted,  and  is  disputed^ 
the  surrogate  has  no  power  to  adjudicate  it.  He  must  await 
the  ascertainment  of  the  debt,  by  judgment,  or  upon  a  refer- 
ence in  the  manner  pointed  out  by  the  statute.  This  was  de- 
cided in  Tucker  v.  Tucker  (4  Keyes,  136).  This  decision  was 
based  in  paii;  upon  the  special  provisions  of  the  statute  relating 
to  disputed  claims,  and  applies  as  well  to  a  provisional  as  to  a 
final  accounting.  The  statute  does  not  in  terms  preclude  the 
surrogate  from  decreeing  the  payment  of  a  disputed  legacy 
upon  the  application  of  one  party  upon  a  provisional  account- 
ing when  the  other  parties  interested  are  not  before  him,  but 
the  inhibition  is  we  think  necessarily  implied.  When  the  sur- 
rogate, upon  such  an  application,  can  see  that  other  persons 
claim  or  may  daim  the  same  thing  as  the  petitioner,  and  that  a 
real  question  is  presented  as  to  the  right  of  one  of  several 
persons  to  the  legacy  or  fund,  natural  justice  requires  that  he 
should  not  proceed  to  a  determination  without  the  presence 
of  all  the  parties  who  may  be  aSected  by  the  adjudication. 
The  statute  provides  for  bringing  in  all  the  parties  in  interest 
on  the  final  accounting,  and  in  that  proceeding,  jurisdiction  is 
conferred  to  settle  and  adjust  conflicting  rights  and  interests, 
while  no  such  authority  is  conferred  in  the  special  proceeding 
in  favor  of  a  single  creditor  or  legatee,  and  such  authority  was 
not,  we  think^  intended  to  be  given.  It  is  no  sufficient  answer 
that  the  absent  parties  will  not  be  bound  by  the  decree. 
The  fund  in  the  hands  of  the  executor  is  a  trust  fund,  and  in 
this  case  the  fund  in  controversy  was  held  under  a  formal  trust. 
A  court  of  equity  would  not  permit  it  to  be  paid  over  without 
giving  all  the  parties  interested  in  the  determination  of  the 
question,  an  opportunity  to  be  heard.  The  surrogate  cannot 
award  it  to  one,  and  leave  the  others,  who  have  not  been  sum- 
moned, to  a  doubtful  remedy  against  the  trustees,  or  to  follow  the 
fund  into  the  hands  of  the  personal  representative  of  Mrs.  Cragg. 
The  question  of  the  jurisdiction  of  the  surrogate  to  pass  upon 
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the  construction  of  a  will,  has  been  much  argued  in  this  case. 
In  support  of  the  objection  to  this  jurisdiction,  the  case  of 
Bevan  v.  Cooper  (72  N.  T.  317),  is  relied  upon,  in  which  the 
point  decided  was  that  a  surrogate  had  no  jurisdiction  to  deter- 
mine the  question  whether  certain  legacies  given  by  the  will  in 
that  case,  were  charged  upon  real  estate.  The  question  was 
not,  so  far  as  appears,  involved  in  the  accounting,  and  was  not 
necessary  to  be  determined  by  the  surrogate  as  incident  to  the  ac- 
counting or  distribution.  The  surrogate  could  not  enforce  the 
payment  of  the  legacies  out  of  the  land,  and  as  was  said  in  the 
opinion,  his  decree  adjudging  the  lien  claimed  would  be  hrtUum 
fulmen,.  It  is  doubtless  true  that  a  surrogate  has  no  general  juris- 
diction in  the  construction  of  wills.  But  where  the  right  to  a 
legacy  depends  upon  a  question  of  construction,  which  must  be 
determined  before  a  decree  for  distribution  can  be  made,  the 
surrogate  has,  we  think,  jurisdiction  under  the  broad  grant  of 
power  conferred  by  section  71,  upon  a  final  accounting  where 
all  parties  interested  are  before  the  court,  to  determine  such 
construction  as  incident  to  the  authority  to  make  distributiou. 
There  are  many  cases  in  this  court,  on  appeals  from  the  de- 
cisions of  surrogates  on  final  accountings,  which  involved  the 
interpretation  and  construction  of  wUls,  and  no  question  was 
made  by  counsel,  or  suggested  by  the  court,  that  the  surrogate 
had  no  power  to  construe  a  wiU  when  necessary  to  the  account- 
ing and  distribution.  {Stagg  v.  Jackaon^  1  N.  T.  206 ;  N.  T. 
InsiUtUiorij  etc.y  v.  How^s  Md^ts^  10  id.  84;  Parsons  v.  Zymanj 
20  id.  103 ;  McNatbghton  v.  McNaugJiton^  34  id.  201 ;  Bascam 
V.  AlhertsoTiy  84  id.  584 ;  Whitson  v.  Whitson,  53  id.  479  ; 
Cushman  v.  Eorton^  59  id.  149 ;  Eoppock  v.  Tucker^  id. 
202 ;  Teed  v.  Morion^  60  id.  502 ;  Lawrence  v.  Lindsay ^  68 
id.  108  ;  Luce  v.  Dunham^  69  id.  36 ;  Wheder  v.  BiUhven^ 
74  id.  428  ;  30  Am.  Eep.  315 ;  Ferrer  v.  Pyne,  81  N.  Y.  281.) 
But  for  the  reason  that  the  jurisdiction  of  the  surrogate  is 
limited  and  special,  and  that  he  could  not  in  the  proceeding 
under  review,  determine  the  question  as  to  the  right  to  the 
fund  in  controversy,  the  judgment  below  should  be  reversed. 
We  regret  that  this  conclusion  prevents  a  final  disposition  of 
this  already  protracted  litigation. 
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Judgment  of  the  General  Term  and  decree  of  the  surrogate 
reversed. 
All  concur. 
Judgment  reversed. 


Thb  Poughkebpsib  Gas  Compakt,  Eespondent,  v.  The  Citizens' 

Gas  CoMPAmr,  Appellant. 

Plaintiff,  at  the  request  of  E.,laid  a  small  main  In  the  lands  of  the 
latter  in  front  of  a  row  of  dwelling-houses,  for  the  purpose  of  supplying 
them  with  gas.  It  was  made  large  enough  to  supply  annother  row 
of  houses,  which  E.  proposed  to  erect,  and  was  connected  with  a  large 
main  running  through  a  street.  E.  sold  the  houses  and  the  owners  con- 
tracted with  defendant  to  supply  their  houses  with  gas.  Whereupon  de- 
fendant disconnected  the  small  main  from  the  large  main  in  the  street 
and  connected  it  with  its  own  main  laid  in  the  same  street.  Held,  that 
an  action  to  restrain  defendant  from  so  using  said  small  main  and  to  com- 
pel it  to  reconnect  it  with  plaintiffs  large  main,  was  maintainable  ;  that 
the  action  of  defendant  was  a  trespass  upon  plaintiff*s  property,  and  the 
character  of  the  injury  was  such  that  an  Injunction  was  proper. 

(Argued  April  20, 1882  ;  decided  October  10, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourt,  in  the  second  judicial  department,  entered  upon  an  order 
made  at  the  February  term,  18S0,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term.     (Reported  below,  20  Hun,  214.) 

This  action  was  brought  to  restrain  defendant  from  using  or 
interfering  with  a  small  gas  main  laid  by  plaintiff,  which  had 
been  severed  by  defendant  from  a  large  gas  main  laid  in  a 
street,  and  to  compel  defendant  to  reconnect  it. 

The  plaintiff  and  defendant  are  both  gas  manufacturing  com- 
panies, organized  under  the  Law  of  1848,  located  at  the  city 
of  Poughkeepsie,  and  authorized  by  the  common  council  of 
that  city  to  use  its  streets.  The  plaintiff  commenced  business 
in  1850,  and  the  defendant  in  1875.  Prior  to,  and  until,  April 
1,  1874,  Harvey  G.  Eastman  was  the  owner  of  certain  real 
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estate  and  premises  in  said  city,  known  and  commonly  desig- 
nated as  "  Eastman  terrace/'  or  "  Terrace  block."  The  east  end 
of  the  block  bounds  on  South  avenue,  the  only  public  street  con- 
tiguous to  the  premises,  which  is  an  extension  of  Market  street. 
At  the  time  of  the  agreement  made  between  the  plaintiff 
and  Eastman,  hereinafter  referred  to,  the  block  consisted  of 
ten  lots,  with  a  house  erected  on  each.  Beyond  the  houses, 
were  certain  other  lots  owned  by  Eastman,  upon  which  he 
contemplated  the  erection  of  other  buildings.  Both  the  plaintiff 
and  defendant  laid  gas-mains  on  Market  street  and  South 
avenue.  Prior  to  1874,  the  plaintiff,  at  its  own  cost  and  ex 
pense,  at  the  request  of  Eastman,  laid  a  main  three  inches  in 
diameter,  from  its  main  in  South  avenue,  across  that  portion 
of  South  avenue  which  lay  between  its  main  and  the  premises 
of  Eastman,  extending  in  front  of  the  houses  on  the  Terrace 
block,  and  upon  the  premises  of  Eastman,  for  a  distance  of 
about  two  hundred  and  thirty-eight  feet,  for  the  purpose  of 
supplying  these  houses  with  gas.  It  also  laid  surface  pipes 
leading  from  the  main  into  each  of  the  houses  in  question, 
through  which  it  served  gas  to  two  of  the  ten  houses.  It 
was  found  that  the  main,  as  laid,  was  larger  than  was  neces- 
sary to  serve  the  ten  houses,  and  was  thus  laid  at  the  request 
of  Eastman,  with  a  view  of  serving  other  houses  that  might 
thereafter  be  erected  on  the  vacant  lots  lying  beyond  the  houses 
in  question.  Subsequently,  Eastman  conveyed  the  premises  in 
question  to  trustees,  and  the  trustees  and  Eastman  afterward 
conveyed  the  houses  to  several  owners,  by  deed.  The  gas- 
pipe  was  not  mentioned  or  referred  to  in  any  of  said  conveyances. 
In  1879,  the  occupants  of  these  houses  agi'eed  and  consented 
to  take  gas  of  the  defendant's  company,  in  the  place  and 
stead  of  plaintiff's  gas,  and  to  have  the  defendant  supply  their 
respective  houses  and  premises  with  gas.  The  defendant  en- 
tered upon  South  avenue  and  severed  the  connection  of  the 
gas-main  leading  from  the  plaintiff's  large  main,  in  South 
avenue,  to,  and  in  front  of,  the  houses  in  Terrace  block,  and 
connected  said  main  with  its  own  main,  on  South  avenue,  and 
proposed  to  supply  said  houses  and  premises  Yrith  gas.    After 
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the  act  complained  of,  the  owner  of  the  house  on  the  block 
nearest  to  South  avenue,  appUed  to  again  take  the  gas  of  the 
plaintiff. 

JUaUheto  Hale  for  appellant.  A  mere  trespass  will  not  au- 
thorize the  interference  of  a  court  of  equity  ;  unless  the  injury 
will  be  irreparable  the  court  will  leave  the  party  to  his  remedy 
at  law.  (Jerome  v.  BoeSj  7  Johns.  Ch.  815 ;  ITart  v.  Mayor j 
3  Paige,  213  ;  S.  C.  affirmed,  9  Wend.  571 ;  AkriU  v.  Seldenj 
1  Barb.  316 ;  High  on  Injunctions  [2d  ed.],  §  697 ;  T.  <&  B. 
a.  a.  Co.  V.  B.  H.  T.  ds  W.  JR.  B.  Co.,  decided  by  Ct.  of 
App.,  October,  1881.)  There  can  be  no  pretense  that  the 
plaintiff  had  acquired  any  easement  or  right  to  supply  the 
buildings  on  the  terrace  with  gas.  (Washburn  on  Easements, 
6,  7 ;  1 E.  S.  738,  §  137 ;  id.  766,  §  1.)  The  main  laid  by  plaint- 
iff was  a  fixture.  {Mnrdocky.Oifordy  18  N.  Y.  28;  Potter 
V.  Comwdl^  41  id.  278, 295  ;  VoorheesY.  McOmnes,  48  id.  278, 
284 ;  McBea  v.  Cent.  If.  BTc.  of  Troy,  66  id.  489  ;  Walmsley 
V.  Milla,  7  0.  B.  [K  S.]  115 ;  Hoyle  v.  P.  cfe  M.  B.  B.  Co., 
64  N.  T.  354 ;  Bichardson  v.  Copelwnd,  6  Gray,  536 ;  Sud- 
hury  V.  Jones,  8  Gush.  184 ;  Bichtmyer  v.  Mores,  4  Abb.  App. 
Dec.  55.)  The  judgment  cannot  be  sustained  upon  the  ground 
that  the  plaintiff  had  an  imrevoked  license  to  use  the  pipe.  A 
court  of  equity  will  never  interfere  in  restraint  of  a  trespass 
unless  complainant's  title  is  first  established.  The  injury  threat- 
ened must  be  to  the  inheritance.  (High  on  Injunctions  [2d 
ed.],  §§  698,  701,  850 ;  Hart  v.  Mayor,  9  Wend.  572 ;  Ohn- 
stead  V.  Loomis,  6  Barb.  152 ;  Washburn  on  Easements,  5 ; 
Wolfe  V.  Frost,  4  Sandf .  Ch.  72,  91 ;  Eb  paaie  Cdbum^  1 
Cow.  468.)  A  conveyance  by  Eastman  of  the  J/xms  in  quo 
would  be  ^dr  se  a  revocation.  (Washburn  on  Easements,  6; 
WaRis  V.  Harrison,  4  M.  &  W.  538  ;  Miller  v.  Avhum,  etc., 
B.  B.  Co.,  6  Hill,  61,  64.)  While  a  license  may  be  a  good  de- 
fense to  an  act  of  trespass  for  an  act  committed  before  the 
license  was  revoked,  it  will  never  justify  an  action  of  trespass 
by  the  licensee,  for  an  interference  by  the  licensoror  any  person 
acting  under  his  authority,  or  a  bill  in  equity  for  an  injunction 
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to  restrain  interference  with  such  license.  (  Wo^e  v.  Fro^  4 
Sandf.  Ch.  72  ;  Sdden,  v.  D.  ^H.  C,  Co.,  29  N.  T.  634,  639 ; 
Fetdvman,  v.  Smith,  4  East,  107  ;  Hewlins  v.  Shipmcm,  5  B. 
&  0.  221 ;  docker  v.  Cooper,  1  0.  M.  &  R.  418 ;  Bryan  v. 
WhisOer,  5  B.  &  C.  288 ;  Cook  v.  Stearns,  11  Mass.  533 ; 
Mumford  v.  Whit/ney,  15  Wend.  380 ;  Ex  parte  Cobum,  1 
Cow.  570  ;  Bahcock  v.  Utter,  1  Abb.  App.  Dec.  27 ;  Phdps 
y.  Nolan,  72  N.  Y.  39,  43  ;  Murdook  v.  P.  Pk.,  etc.,  R.  R. 
Co.,  73  id.  579, 584;  Wiseman  v.  Lucksinger,  84  id.  31.)  The 
various  owners  of  the  houses  on  the  terrace  property  became 
the  owners  of  so  much  of  the  main  as  lay  in  their  soil,  subject 
only  to  an  easement  in  favor  of  each  other  owner.  {Flint  v. 
Bacon,  13  Hun,  457 ;  Butterworth  v.  CranDford,  46  N.  Y. 
849.) 

Mr.  Lpvm  for  respondent.  Eastman  could  not  convey  the 
premises  and  so  deprive  plaintiff  of  his  rights  under  his  license 
and  agreement,  as  the  present  owners  have  never  revoked  such 
license,  or  authorized  the  defendant  to  take  possession  of  the 
plaintiffs  main.  {FliyU  v.  Bacon,  13  Hun,  457;  Nellis  v 
Munson,  24:  id.  577;  Curtis  v.  Ayratdt,  47  N.  Y.  73; 
Tompson  v.  Milks,  21  id.  505.)  A  parol  license  to  lay  down 
the  main  was  sufficient,  (10  Barb.  496  ;  6  N.  Y.  279 ;  22  id. 
836;  15  Wend.  380  ;  13  Hun,  170;  6  Hill,  61.) 

Tracy,  J.  We  are  of  opinion  that  many  of  the  questions 
which  were  pressed  upon  our  attention  upon  the  argument  are 
not  involved  in  this  case,  and  cannot  properly  be  determined 
upon  this  appeal.  It  may  be,  as  argued  by  appellant's  counsel, 
that  the  agreement  between  the  plaintiff  and  Eastman  amounts 
to  nothing  more  than  a  license,  revocable  at  his  pleasure,  or  at 
the  pleasure  of  his  grantees ;  and  that,  notwithstanding  the 
small  main  was  laid  upon  his  premises,  and  extended  from  such 
premises  across  a  portion  of  South  avenue,  to  the  plaintiff's 
main,  at  his  request,  and  upon  his  agreement  that  when  laid, 
it  should  be,  and  remain,  the  property  of  the  plaintiff,  the 
plaintiff  may  now,  by  a  simple  revocation  of  6uch  license,  be 
deprived  of  the  main  and  of  the  beneficial  use  thereof.     And 
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it  may  be  that^the  owners  of  the  premises  can,  if  they  choose, 
take  np  sach  main,  or,  allowing  it  to  remain,  convert  it  to  their 
own  use  without  making  any  compensation  to  plaintiflE  there- 
for. No  such  question  is  involred  in  this  case.  The  main  was 
not  severed  in  front  of  any  of  the  houses  upon  the  terrace, 
but  in  the  public  street,  where  the  plaintiff  was  unquestionably 
the  owner  of  both  mains. 

The  agreement  alleged  and  proven  between  the  defendant 
and  the  owners  of  the  various  houses  on  the  block  goes  no 
further  than  an  agreement  to  take  gas  of  the  defendant's  com- 
pany. Their  consent  that  the  defendant  might  use  the  main 
upon  their  premises,  for  the  purpose  of  supplying  them  with 
gas,  is  neither  alleged  nor  proven.  Whatever  may  be  the 
rights  of  the  owners  of  the  premises  in  regard  to  such  gas- 
main,  the  defendant  has  not  succeeded  thereto,  and  is  not  at 
liberty  to  assert  them.  The  defendant,  for  the  purpose  of 
supplying  gas  to  the  houses  upon  the  terrace,  instead  of  laying 
down  a  main  of  its  own,  entered  upon  South  avenue,  at  a 
point  leading  from  the  plaintiff's  main  to  the  premises  in  ques- 
tion, severed  its  connections  from  said  large  main,  and  connected 
the  small  main  with  its  own.  This  it  had  no  right  to  do.  Its 
act  was  a  trespass  upon  the  plaintiff's  property,  without  jus- 
tification or  excuse.  But  it  is  urged,  that,  conceding  that  the 
act  of  the  defendant  was  a  trespass  upon  the  property  of  the 
plaintiff,  it  does  not  follow  that  the  defendant  should  be  re- 
strained from  continuing  the  wrong  by  injunction ;  that  the 
plaintiff''8  injury  may  be  compensated  for  in  damages.  The 
general  rule  is,  that  where  the  injury  is  permanent  in  character, 
and  the  damages  resulting  therefrom  continuous  in  their  na- 
ture, and  especially  where,  from  the  nature  of  the  act  and  the 
injury  suffered,  it  is  impossible,  or  difficult,  to  ascertain  and 
determine  the  extent  of  the  injury  which  may  flow  from  a 
continuance  of  the  wrong,  an  injunction  is  the  proper  remedy. 

For  these  reasons,  we  think  the  judgment  of  the  General 
Term,  affirming  that  of  the  Special  Term,  is  correct,  and  should 
be  affirmed. 

All  concur,  except  Milleb,  J.,  absent. 

Judgment  affirmed. 
SicKBLS  —  Vol.  XLIV.        63 
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John  D.  Maibs  et  al.,  as  Assignees,  etc,  Respondents,  v.  The 
Manhattan  Eeal  Estate  Association,  Appellant 

The  firm  of  W.  &  Co.,  plaintiff's  aasignora,  occupied  a  Btora  in  the  dtj  of 
New  York,  having  a  cellar  and  Bub-cellar,  andalaoayaalt  onder  the  side- 
walk in  front.  Defendant  erected  a  ballding  on  an  adjoining  lot,  and 
constructed  a  yaalt  under  the  sidewalk  in  front  thereof.  In  so  doing  it 
took  up  the  curb  and  gutter  of  the  street,  and  excavated  a  space  in  the 
street  extending  about  two  feet  outside  of  the  curb,  and  left  the  space  in 
front  of  the  outer  wall  of  the  vault  unfilled.     It  also  excavated  a  space 

*  on  the  lot  of  W.  &  Co.,  between  the  wall  of  said  vault  and  the  wall  of 
the  vault  of  W  &  Co.,  which  did  not  come  quite  to  the  line  of  the  lot; 
such  excavation  extended  below  the  foundation  of  the  latter  wall  •  this 
space  communicated  with  that  left  in  the  street.  The  grade  of  the 
street  descended  so  that  when  the  premises  were  in  the  ordinary  oon. 
dition  the  surface  water  flowed  through  the  gutter  in  front  of  the  store 
of  W.  &  Co.,  and  passed  off  through  the  gutter  in  front  of  defendant's 
premises.  Defendant  constructed  a  dam  from  the  sidewalk  in  front 
of  the  store  of  W.  A  Co.,  which  turned  the  water  across  the  street  into 
the  gutter  on  the  other  side,  but  during  a  heavy  rain  the  dam  gave  waj 
and  let  the  water  into  said  excavation  ;  thence  it  found  its  way  under 
the  foundation  of  and  into  the  vault  of  W  &  Co.,  and  their  sub-cellar,  dam- 
aging goods  therein.  In  an  action  to  recover  the  damages,  hM  tliat 
defendant  was  liable,  and  this  without  regard  to  any  question  of  negli- 
gence; that  it  was  no  defense  that  the  dam  was  built  properly,  and  due 
care  was  taken  on  its  part  to  protect  the  premises. 

Conceding  the  rule  that,  as  to  the  traveling  public,  an  excavation  In  a  street 
made  by  consent  of  the  municipal  authorities  is  not  jp^rM  unlawful,  and 
a  nuisance,  and  that  the  person  making  the  same  is  only  liable  for 
the  omission  ot  proper  care,  such  rule  does  not  apply  when  the  excava- 
tion causes  injury  to  adjoining  land  by  collecting  surface  water  or  di- 
verting it  from  its  proper  channel,  and  thus  throwing  it  upon  such  land. 

A  municipal  corporation  cannot  delegate  power  to  private  hidividuals  to 
be  exercised  for  their  own  private  benefit  to  do  injury  to  the  property 
of  their  neighbors,  and  relieve  them  from  responsibility  from  the  dam- 
ages, or  reduce  their  liability  to  such  as  may  result  from  want  of  proper 
care. 

Where  one,  in  making  improvements  upon  his  own  premises,  or  without 
lawful  right,  trespasses  upon  oi  injures  his  neighbor's  property  by  csst- 
ing  material  thereon,  he  is  liable  absolutely  for  the  damage  irrespective 
of  any  question  of  care  or  negligence,  and  a  license  from  the  munidpal 
authoiities  cannot  affect  the  question  of  responsibility. 

It  was  claimed  by  defendants  that  the  water,  or  a  portion  thereof,  which 
did  the  injury  found  its  way  through  holes  in  the  sidewall  of  the  store 
of  W.  &  Co,  Beld  immaterial ;  that  they  were  under  no  obligation  to 
make  their  wall  impervious  to  water  wrongfully  thrown  upon  their 
premises. 
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AIho  hM,  that  intereet  was  properly  allowed  aa  an  item  of  damages. 

Defendant's  answer  set  np  a  coanter-claim  for  rent  dae  W.  'for  premises 
other  than  those  on  which  the  damage  was  done,  to  which  there  was  no ' 
reply.    No  point  was  made  on  the  trial  in  respect  to  this  counter-claim, 
bat  sabseqaently  defendant  moyed  to  reduce  the  yerdict  and  judgment 
hy  the  amount  of  the  counter-claim.  Held,  that  the  court  on  such  motion 

.    was  justified  in  taking  into  consideration  the  legal  objection  to  the 
counter-claim;  and  that  the  motion  was  properly  denied. 

(Argued  April  27, 1883 ;  decided  October  10, 1882.) 

Appeal  from  jadgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
December  20, 1880,  which  affirmed  a  judgment  in  favor  of  plaint- 
iffs, entered  upon  a  verdict,  and  affirmed  an  order  denying  a 
motion  for  a  new  trial.     (Eeported  below,  15  J.  &  S.  31.) 

This  action  was  brought  originally  by  the  members  of  the 
firm  of  F.  8.  Weeks  &  Co.  to  recover  damages  to  their  stock 
of  goods  occasioned  by  the  alleged  wrongful  acts  of  the  de- 
fendant. After  the  commencement  of  the  action  said  firm  be- 
came bankrupts,  and  the  present  plaintiffs,  as  assignees  in 
bankruptcy,  were  substituted  as  plaintiffs. 

The  material  facts  are  stated  in  the  opinion. 

Wheeler  H,  Peokha/m,  for  appellant.  Unless  defendants 
were  guilty  of  some  neglect  or  some  invasion  of  their  neigh- 
bor's property,  they  are  not  responsible  for  any  consequences 
to  him  of  their  acts.  {Hays  v.  The  Cohoes  Co.^  2  Oomst.  159 ; 
Auburn  Planhroad  Co.  v.  Dauglaae^  9  N".  T.  444 ;  La  Sola 
V.  Holhrooh^  4  Paige,  169.) 

W.  Howa/rd  Wait  for  respondents.  The  defendants  were 
trespassers,  and  as  such  are  liable  for  the  consequences  of  their 
acts  irrespective  of  any  precautions  they  may  have  taken  to 
prevent  the  water  from  flowing  into  their  own  or  their  neigh- 
bor's premises,  or  of  the  condition  or  location  of  the  premises 
trespassed  upon.  {Bailey  v.  Ma/yor^  2  Denio,  433.)  It  makes 
no  difference  that  the  work  was  lawful  and  the  manner  of  con- 
ducting  it  workmanlike.  (Adame  v.  Wallcer^  34  Conn.  466 ; 
Hay  V.    CoKoe%  Co.^  2  N.  Y.  159 ;   St.  Peter  v.  Defimmi^ 
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58  id.  416.)  Nor  that  the  damage  arose  directly  from  the 
wrongful  act  or  interference  of  a  third  party.  {Congreve  v. 
Morffan,SN.Y.  84;  Frixley\.  Clark,  35  id.  520;  BelZows^. 
Socket,  45  Barb.  102 ;  Thomas  v.  Kmycm,  1  Daly,  132 ;  Jutts 
V.  Hughes,  67  N.  Y.  267 ;  Vcmdermele  v.  Taylor,  65  id.  341  ; 
Dygett  v.  Schanck,  23  Wend.  466 ;  Chase  v.  iV^.  F.  C  R,  JS. 
Co.,  24  Barb.  273.)  Whether  or  not  defendants  had  a  permit 
from  the  city,  giving  them  permission  to  construct  vaults 
under  their  sidewalk  was  wholly  immaterial.  {Lewenthal 
V.  Mayor,  etc.,  of  New  York,  61  Barb.  511 ;  Donahue  v. 
Mayor,  etc,,  of  New  York,  3  Daly,  65 ;  Lacour  v.  Mayor,  etc., 
of  New  York,  3  Duer,  406  ;  Barton  v.  City  of  Syracuse,  36 
N.  Y.  54 ;  Storrs  v.  City  of  Utica,  17  id.  107 ;  Creed  v. 
Hartman,  29  id.  591;  Brant  y.  City  of  Albany,  5  Hun, 
591 ;  Byrnes  v.  City  of  Cohoes,  67  N.  Y.  402 ;  Irwvn  v. 
Wood,  51  id.  224.)  The  charge  "  and  you  must,  if  necessary  to 
give  the  plaintiffs  compensation  to  the  present  time,  add  inter- 
est to  the  amount  of  the  loss "  was  correct.  (2  Parsons  on 
Contracts  [ed.  of  1860],  382 ;  Sedgwick  on  Damages,  385 ; 
Green  v.  TJie  Mayor,  3  Eobt.  406 ;  Walrath  v.  Eedfield,  18 
N.  Y.  457 ;  Parrott  v.  Enickerlocker  Ice  Co,,  46  id.  361.)  The 
new  matters  set  np  in  the  answer  do  not  fall  within  the  defini- 
tion of  a  counter-claim  mider  section  149  of  the  Code.  {McKen- 
zie  V.  FarreU  et  al,,  4  Bosw.  192 ;  Drake  v.  Cockroft,  4  E.  D. 
Smith,  34;  Bemheimer  v.  WiUes,  11  Hun,  16;  Isham  v. 
DaA)idson,  52  I^".  Y.  237 :  Jordan  v.  Nat,  Shoe  cfe  Leather  Bk., 
74  id.  467.) 

ErAPALLo,  J.  The  most  important  points  in  this  case  are 
those  which  arise  upon  the  rulings  of  the  judge  at  the  trial, 
that  the  defendants  were  liable  for  the  damages  caused  by  the 
flooding  on  the  27th  of  July,  1873,  and  that  they  were  also 
liable  for  the  damage  on  the  29th  of  August,  if  it  arose  from 
the  same  cause  as  that  in  July,  and  his  refusal  to  submit  to  the 
jury  any  questions  as  to  the  liability  of  the  defendants,  except 
those  relating  to  the  amount  of  damages. 

As  the  complaint  was  originally  framed,  the  injury  was 
alleged  to  have  been  caused  by  the  excavation  by  the  defend- 


1882.]  Maibs  efc  al.  v.  MAimAXTAiir  Beal  Estate  Ass'k.     501 

Opinion  of  the  Coort,  per  Rapallo,  J, 

ants  of  their  own  lot  for  the  purpose  of  laying  the  foundation 
and  constructing  the  cellar  of  a  building  they  were  aboat  con- 
structing, and  negligently  and  wrongfully  permitting  large 
quantities  of  water  to  collect  upon  the  excavated  part  of  their 
own  premises,  adjoining  the  store  of  Weeks  &  Co.,  and  to 
remain  there  until  they  penetrated  through  the  ground,  into, 
and  upon,  the  premises  of  Weeks  &  Co.,  and  flooded  the  same, 
and  damaged  the  goods  in  their  basement. 

Before  the  trial,  the  plaintiffs,  by  leave  of  the  court, 
amended  their  complaint  by  inserting  an  averment  that  the 
defendants  did  also,  wrongfully  .and  negligently,  interrupt  the 
flow  of  water,  which,  in  times  of  rain  and  storm,  passed  in  the 
gutter  and  street  fronting  the  premises  occupied  by  said  firm  of 
Weeks  &  Co.,  and  the  premises  of  the  defendants,  and  divert 
it  therefrom,  so  that  it  flowed  upon,  and  into,  the  premises 
occupied  by  said  firm,  and  into  their  vault,  etc.,  and  into  their 
sub-cellar,  where  were  stored  large  quantities  of  merchandise. 

The  evidence  upon  the  trial  showed  that,  in  July,  1873,  the 
firm  of  Weekij  &  Co.  (the  plaintiff's  assignors)  occupied  a  store 
fronting  on  the  northerly  side  of  Duane  street,  in  the  city  of 
New  York.  The  store  had  a  cellar,  and  also  a  sub-cellar, 
under  the  main  building,  and  also  a  vault  under  the  sidewalk, 
in  front,  but  the  floor  of  the  vault  was  level  with  that  of  the 
cellar,  and  its  walls  and  foundations  were  not  as  deep  as  those 
of  the  sub-cellar.  The  defendants  were  engaged  in  erecting  a 
large  building  on  the  westerly  side  of  the  store,  and  had  exca- 
vated and  laid  foundations  for  that  purpose  to  the  same  depth 
as  those  of  the  sub-cellar  of  the  store,  and  had  extended  their 
vault  under  the  sidewalk  to  the  same  depth.  In  so  doing,  they 
had  taken  up  the  sidewalk,  and  the  curb  and  gutter,  and  exca- 
vated a  space  in  the  street,  extending  about  two  feet  outside 
the  line  of  the  curb,  but  the  excavation  in  front  of  this  wall 
had  not  been  filled  in,  and  there  was  thus  left  an  open  space  in 
the  street  of  eighteen  inches,  or  two  feet,  in  width,  along,  and 
in  front  of,  the  front  wall  of  the  defendant's  vault.  There 
was,  also,  a  space  of  some  inches  on  Weeks  &  Co.'s  lot,  be- 
tween the  easterly  wall  of  defendants'  building  and  vault,  and 
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the  westerly  wall  of  the  store  and  vault  of  Weeks  &  Co.,  it 
appearing  that  in  building  the  store  the  builder  had  omitted  to 
cover  the  entire  lot ;  and,  also,  that  the  westerly  wall  was  out 
of  plumb,  and  inclined  toward  the  east.  This  open  space 
communicated  with  the  excavation  in  the  street  in  front  of  the 
wall  of  defendants'  vault.  The  defendants  had  excavated  this 
space  between  the  lots,  close  up  to  the  wall  of  the  vault  of 
Weeks  &  Co.  Water  falling  into  the  excavation  which  the 
defendants  had  made  in  the  street  would  naturally  find  its  way 
into  the  space  between  the  walls.  The  grade  of  Duane  street 
descended  from  east  to  west,  so  that  when  the  premises  were 
in  their  ordinary  condition,  surface  water  flowed  westwardly 
through  the  gutter  in  front  of  the  store  of  Weeks  &  Co.,  and 
passed  off  through  the  gutter  ia  front  of  defendants'  lots,  but 
the  removal  of  the  curb  and  gutter  in  front  of  defendants' 
lots  would  naturally  throw  the  surface  water  into  the  excava- 
tion made  by  the  defendants,  to  their  injury,  as  well  as  to  that 
of  Weeks  &  Co. ;  and  to  prevent  this,  the  defendants  had  con- 
structed a  dam,  extending  from  the  sidewalk,  in  front  of  the 
store  of  Weeks  &  Co.,  near  the  excavation,  to  the  centre  of 
the  street,  the  effect  of  which  was  to  turn  the  water  across  the 
street  and  let  it  flow  through  the  gutter  on  the  opposite  side. 

On  the  night  of  the  27th  of  July,  1873,  during  a  heavy  rain, 
the  dam  broke  away,  or  was  in  some  manner  injured,  so  that  it 
let  the  water  into  the  excavation  which  the  defendants  had 
made  in  the  street  in  front  of  the  front  wall  of  their  vault 
Thence  it  found  its  way  under  the  foundation  of  the  vault  of 
Weeks  &  Co.  (which  was  not  as  deep  as  that  of  the  defend- 
ants), forced  up  the  floor,  and  got  into  their  area  and  sub-cellar, 
where  the  principal  damage  was  done. 

It  was  claimed  by  the  defendants  that  the  water  got  into  the 
premises  of  Weeks  &  Co.  from  the  space  between  the  build- 
ings, through  holes  or  openings,  which  had  been  left  in  the 
westerly  wall  of  the  cellar ;  and  also,  that  it  came  from  the 
sidewalk.  Some  of  the  water  may  have  come  in  through 
these  holes,  but  we  think  that,  taking  the  evidence  on  both 
sides,  it  is  incontestable  that  the  causes  of  the  injury  were  the 
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removal  of  the  curb  and  gatter,  and  the  excavation  in  the  street 
ontside  of  the  curb-line  and  of  the  front  wall  of  defendants' 
yault,  and  that,  on  the  breaking  away  of  the  dam,  the  water 
poured  from  the  street  gutter  into  that  excavation,  and  mto 
the  small  vacant  space  on  Weeks  &  Co.'s  lot,  which  lay  be- 
tween the  side  walls  of  the  two  vaults  and  buildings,  and  by 
that  means  got  into  Weeks  &  Co.'s  vault  and  cellar.  The 
theory  that  the  damage  was  caused  by  the  excavation  made  by 
the  defendants  on  their  own  premises  is  not  sustamed  by  the 
evidence. 

The  defendants  gave  evidence  to  show  that  the  dam  was 
built  properly,  and  that  due  care  had  been  taken  on  their  part 
to  protect  the  premises.  It  was,  however,  conceded  on  their 
part,  and  proved  by  their  own  architect,  who  was  a  witness 
on  their  part,  that  when  they  commenced  the  erection,  the 
street  was  paved  and  the  sidewalk  laid,  guttered  and  curbed, 
and  that  they  took  up  the  gutter  and  curb  to  build  the  vault. 
That  the  front  vault  wall  was  built  on  a  batter,  and  at  the 
foundation  extended  a  few  inches  outside  the  curb-line,  but  that 
the  incUne  brought  it  to  a  line  at  the  curb,  and  it  appeared  that 
the  excavation  outside  the  curb-line  had  been  left  open  for  the 
purpose  of  allowing  the  wall  to  dry  and  harden. 

The  general  rule  is  well  established  that  an  unauthorized  in- 
terference with,  or  excavation  in  a  highway,  or  a  street  of  a 
city  for  the  private  benefit  of  adjoining  premises,  is  wrongful, 
and  the  party  responsible  for  it  is  liable  to  all  persons  injured 
thereby,  irrespective  of  any  question  of  negUgence.  {Irvine  v. 
Wood,  51  N.  T.  224 ;  10  Am.  Rep.  603 ;  Creed  v.  EoHmann^ 
29  N.  Y.  591 ;  I>i/gert  v.  Schencky  23  Wend.  446 ;  Congreve 
V.  jUof^any  18  K.  Y.  84.)  It  is  said  in  some  of  these  cases  that 
where  an  excavation  in  a  street  is  made  by  consent  of  the 
municipal  authorities,  it  is  not^r  se  unlawful  and  a  nuisance, 
and  that  the  person  making  it  is  not  absolutely  liable  to  persons 
suffering  injury  by  reason  thereof,  but  only  for  want  of  proper 
care  to  avoid  such  injury,  and  the  defendants  in  this  case,  for 
the  purpose  of  showing  such  consent,  put  in  evidence,  tmder 
objection,  a  permit  of  which  the  following  is  a  copy : 


504     Maibs  et  al.  v,  MAKHATTAir  Real  Estate  Ass'k.  [Oct., 

Opinion  of  the  Ck>art,  per  Rapaiajo,  J. 

"  No.  602.         OincB  of  the  Depabthent  of  Public  Works. 

Permission  is  hereby  given  to  Manhattan  Beal  Estate  As- 
sociation to  construct  a  vanlt  in  front  of  premises  known  as 
north  side  of  Duane  street,  commencing  at  north-east  comer  of 
Church  street,  and  running  east  two  hundred  and  thirty-four 
f eety  used  as  business.  Said  vault  to  be  fifteen  feet  in  width 
and  two  hundred  and  thirty-four  feet  in  length,  outside  measure- 
ment, and  to  occupy  thirty-five  hundred  and  ten  square  feet, 
upon  condition  that  the  person  or  persons  to  whom  this  permit 
is  granted  will  in  all  respects  comply  with  the  corporation 
ordinances  relative  to  ^  vaults,  cisterns  and  areas,'  and  that  in  no 
case  shall  this  permit  be  construed  as  authorizing  the  extension 
of  said  vault  beyond  the  line  of  the  curb-stone  or  sidewalk.  It 
is  distinctly  understood  that  this  permit  gives  no  authority,  and 
it  is  strictly  forbidden  to  disturb,  by  excavation  or  otherwise,  any 
water  hydrant  or  stop-cock  chamber,  or  do  any  thing  to  prevent 
the  proper  use  of  any  hydrant  or  stop-cock,  or  expose  them  to 
freezing. 

Eeceived  from  Jarvis  Slade  the  sum  of  $2, 632. 50  in  payment 
for  the  above  permit,  at  the  rate  of  seventy-five  cents  per 
superficial  foot. 

Keep  this  on  the  work . 

GEO.  M.  YAN  NORT, 

Commissioner  of  PuUio  Works. 
Wm.  Locewood, 

Water  PuroeyorP 

This  permit  was  not  set  up  in  the  defendants*  answer,  nor 
was  there  any  proof  of  the  corporation  ordinances  r^ulating 
such  permits,  nor  of  the  authority  of  the  persons  by  whom  it 
purports  to  have  been  signed,  to  grant  it,  but  when  offered  in 
evidence  it  was  not  objected  to  on  these  grounds,  but  generally, 
no  ground  of  objection  being  specified.  It  appears  on  its  face, 
however,  thkt  it  was  granted  on  conditions  which  are  not  shown, 
and  also  upon  the  express  condition  that  the  vault  should  not 
extend  beyond  the  line  of  the  curb-stone  or  sidewalk 

It  is  very  doubtful  whether  this  permit  authorized  the  excava- 
tion beyond  the  hne  of  the  curb,  and  the  removal  of  the  curb 
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and  gutter,  which  were  the  causes  of  the  damage.  That  que&- 
tion  would  be  a  serious  one  if  this  ease  were  of  the  same  de- 
scription as  those  to  which  we  have  referred,  and  in  which  it 
is  said  that  the  consent  of  the  municipal  authorities  renders 
lawful  an  excavation  in  a  street,  and  relieves  the  party  making 
it  from  the  charge  of  creating  a  nuisance,  and  for  liability  for 
injuries  to  third  persons,  if  proper  care  is  used  to  prevent  it. 
Those  were  cases  of  persons  injured  while  traveling  on  the 
street  or  highway.  As  to  the  traveling  public  it  may  be  that 
the  municipal  authorities  can  license  acts  in  reference  to  the 
streets,  which  they  might  lawfully  perform  themselves,  and  that 
a  person  acting  under  such  a  license  is  not  chargeable  with 
creating  a  nuisance,  or  unlawfully  obstructing  or  injuring  the 
public  highway,  if  he  exercises  due  care.  But  a  different  ques- 
tion arises  where  the  wrong  complained  of  consists  in  doing 
damage  to  neighboring  property  by  collecting  surface  water, 
or  diverting  it  from  its  accustomed  channel  without  providing 
another,  and  thus  throwing  it  upon  the  land  of  an  adjacent 
owner. 

The  rights  of  the  parties  in  such  a  case  do  not  depend  upon  the 
same  principles  as  in  cases  where  the  wrong  complained  of  con- 
sists of  an  interference  with  a  public  highway  to  the  injury  of  the 
traveling  public,  but  upon  the  principle  of  Say  v.  Cohoes  Co. 
(3  N.  Y.  159),  St.  Peter  y.  Deniaon  (58  id.  416;  17  Am. 
Rep.  258),  JvUe  v.  HugJies  (67  N.  Y.  267),  in  which  it  is  held 
that  where  one  is  making  improvements  on  his  own  premises, 
or  without  lawful  right,  trespasses  upon  or  injures  his  neighbor's 
property  by  casting  material  thereon,  he  is  liable  absolutely  for 
the  damage,  irrespective  of  any  question  of  care  or  negligence. 
A  license  from  the  municipal  authorities  cannot  affect  the  ques- 
tion of  responsibility  in  such  cases.  A  munidpal  corporation 
has  itself  been  held  liable  for  throwing  water  collected  in  the 
gutter  of  a  street,  upon  the  land  of  a  private  owner  (^Byrnes  y. 
City  of  Cohoes^  67  N.  Y.  204),  and  in  Jutte  v,  ITiighea  (id. 
267).  where  a  private  owner  paved  his  yard,  thus  rendering  It 
less  penetrable  by  water,  and  conducted  water  in  leaders  from 
the  roofs  of  his  houses  to  his  yard  in  a  quantity  beyond  the 
SiOKELS  —  Vol.  XLI  V.        64 
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capacity  of  the  drains  to  carry  away,  and  thus  flowed  the 
premises  of  his  neighbor ;  it  was  held  that  he  was  absolately 
bonnd  to  prevent  the  water  which  accnmulated  on  his  own 
premises  from  causingmjury  to  his  neighbor's,  and  that  it  was 
error  to  submit  to  the  jury  whether  he  had  done  every  thing 
that  was  possible  under  the  circumstances,  and  practicable  in 
the  way  of  drainage  to  carry  off  the  water. 

A  municipal-corporation  may,  in  many  cases,  in  the  exercise 
of  powers  legally  granted  to  it  for  public  purposes,  do  acts 
with  reference  to  the  public  streets  which  may  result  in  conse- 
quential injuries  to  the  property  of  adjacent  owners,  and  be 
exempt  from  liability  except  for  negligence,  but  it  cannot  dele- 
gate power  to  private  individuals,  to  be  exercised  for  their 
own  private  benefit,  to  do  injury  to  the  property  of  their  neigh- 
bors, and  relieve  them  from  responsibility  for  the  damages 
they  may  occasion^  or  reduce  their  liability  to  such  as  may 
result  from  want  of  care.  At  all  events  no  such  power  has 
been  shown  to  exist  in  the  present  case. 

We  are  for  these  reasons  of  opinion  that  the  permit  given 
in  evidence  did  not  protect  the  defendants  from  absolute  lia- 
bility for  the  damages  caused  by  the  flooding  of  July  27,  and 
that  the  judge  properly  declined  to  submit  to  the  jury  the 
question  of  negligence. 

A  point  is  made  with  reference  to  the  charge  that  the 
defendants  were  also  liable  for  the  damage  caused  by  the  flood- 
ing of  August  29,  if  it  came  from  the  same  cause  as  that  of 
Jul;  27.  The  claim  is  that  the  complaint  was  not  amended 
as  to  the  flooding  of  August  29,  and  that  the  original  allega- 
tions do  not  cover  the  facts  which  were  proved  with  reference 
to  the  flooding  of  July  27.  We  do  not  think  this  objection 
available  now,  as  it  was  not  taken  at  the  trial.  The  evidence 
as  to  both  floodings  was  received  without  objection  and  noth- 
mg  was  said  at  the  time  with  reference  to  the  pleadings 
differing  as  to  the  two  cases. 

There  is  nothing  in  the  case  to  raise  the  question,  but  a  gen- 
eral exception  to  the  portion  of  the  chaise  last  referred  to. 

The  defendants  also  contend  that  if  the  injury  arose  from 
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the  failure  of  the  proprietor  of  Weeks  &  Co.'b  stone  to 
finish  out  the  sidewalk  and  curb  and  gutter,  so  as  to  carry  the 
water  beyond  the  line  of  his  lot,  and  the  water  thus  got  into 
the  vacant  space  between  the  two  buildings,  the  defendants  are 
not  liable,  and  that  this  question  should  have  been  submitted  to 
the  jury.  We  do  not  see  how  any  such  question  is  presented. 
The  evidence  is  that  the  street  was  paved,  and  sidewalk  and 
corb  and  gutter  laid  in  front  of  all  the  premises  in  ques- 
tion. There  was  no  uncovered  space  between  the  lots  of  the 
parties  until  the  defendants  took  up  the  sidewalk,  curb  and 
gutter,  and  if  such  a  space  was  then  created,  the  defendants 
must  themselves  have  created  it,  and  must  have  taken  up  part 
of  the  curb  and  gutter  in  front  of  the  lot  of  Weeks  &  Co. 

If  there  was  no  such  space,  the  injury  must  have  resulted 
from  the  water  collected  in  the  gutter  being  thrown  into  the 
excavation  in  the  street  in  front  of  defendants'  lot,  outside  of 
the  curb  and  gutter  line.  In  either  case  the  injury  was  pro- 
duced by  the  unlawful  act  of  the  defendants.  The  presump- 
tion is  that  the  curb,  and  gutter,  and  pavement  were  laid  by 
the  municipal  authorities,  and  there  is  no  evidence  that  they 
were  not  continuous  until  the  defendants  took  them  up. 

We  do  not  regard,  as  material,  the  question  whether  any  of 
the  water  which  got  into  the  store  of  Weeks  &  Co.  came 
through  the  holes  in  the  side  wall.  They  were  under  no  obli- 
gation to  make  the  wall  impervious  to  water  which  might  be 
wrongfully  thrown  upon  their  premises.  {S^.  Peter  v.  Den- 
uon,  58  N.  Y.  416;  17  Am.  Kep.  258.) 

We  find  no  exception  to  the  rulings  of  the  court  on  the 
question  of  damages,  which  entitles  the  defendant  to  a  new 
trial.  The  allowance  of  interest  is  sustained  by  the  cases  of 
Wdlrath  v.  Redfidd  (18  N.  T.  457),  and  PwrroU  v.  Knickers 
hocker  and  N.  Y.  Ice  Cos.  (46  id.  361).  The  trial-judge,  in 
conformity  with  those  cases,  submitted  to  the  jury  the  ques- 
tion whether  the  allowance  of  interest  was  necessary  to  give 
the  plaintiffs  compensation.  The  alleged  errors  of  the  jury, 
in  respect  to  the  amount  of  damages,  cannot  be  corrected  here. 

There  was  no  error  in  denying  the  defendants'  motion  to 
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reduce  the  verdict  and  judgment  by  the  amount  of  the  counter- 
claim set  up  in  the  answer.  No  point  was  made  at  the  trial  in 
respect  to  this  counter-claim,  and  consequently  there  is  no 
exception  to  its  disallowance.  When  the  motion  to  reduce  the 
verdict  was  subsequently  made,  the  court  was ,  justified  in  taking 
into  consideration  the  legal  objections  to  the  allowance  of  this 
counter-claim.  These  were  two-fold.  First,  the  action  was 
for  a  tort,  and  the  counter-claim  was  on  contract ;  and,  second, 
the  action  was  upon  a  demand  in  favor  of  Weeks,  Linsley  & 
Shephard,  and  assigned  by  them  to  F.  S.  Weeks  and  Greorge 
S.  Weeks,  and  which  subsequently  passed  to  their  assignee  in 
bankruptcy,  and  the  counter-claim  was  for  rent  of  premises 
other  than  those  on  which  the  damage  was  done,  accruing  under 
a  lease  to  F.  S.  Weeks  alone.  (Jordan  v.  2^atl.  Shoe  and 
Leather  Bamk^  74  N.  T.  467 ;  30  Am.  Kep.  319.) 

The  judgment  should  be  affirmed. 

All  concur,  except  Millsb,  J.,  absent. 

Judgment  affirmed. 
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187  540  The  plaintiffs,  who  were  attorneys  and  counselor,  weie  employed  in  one 

138  210^  ^p  ^^  other  capacity  by  defendant  H.  in  varioas  Baits  and  legal  proceed- 
ings between  him  and  defendants  L.  &  J.  H.  Ingersoll;  one  was  an 
89  508|  action  for  malicious  prosecution  brought  by  him  daring  the  progress  of 
147  280  ti^Q  litigations.  H.  made  an  oral  agreement  with  plaintiffs  that  they 
should  be  paid  for  their  services  out  of  any  moneys  he  should  obtain  or 
become  entitled  to  from  any  of  the  suits  or  proceedings,  and  "  should 
have  a  lien  for  all  sums  that  might  be  owing  or  due  them  for  their  said 
services  and  for  the  services  of  each  of  them/'  .which  lien  should  be 
superior  to  any  right  he  might  have.  All  of  these  actions  and 
proceedings  were  finally,  by  agreement  of  the  parties,  submitted  to  an 
arbitrator,  who  among  other  things  awarded  to  H .  $10,000  as  damages 
for  the  malicious  prosecution.  In  an  action  to  enforce  their  alleged  claim 
and  lien  upon  the  award,  wherein  the  value  of  plaintiffs'  services  was 
found  to  be  more  than  the  amount  thereof,  KM^  that  the  agreement 
operated  as  an  equitable  assignment,  which  attached  to  the.  award  as 
soon  as  it  was  made,  and  was  good  against  H.  or  any  attaching  creditor, 
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and  this,  altboagh  it  was  for  damages  oq  accoant  of  a  personal  tort ;  that 
It  was  not  needful  in  order  to  make  such  assignment  or  lien  valid  and 
eflfectnal  that  notice  thereof  shoald  have  been  given  to  the  debtors. 

People,  exrel.  Stanton,  v.  Tioga  C.  P.  (19  Wend.  78),  distinguished. 

It  seems  that  such  notice  would  have  been  necessary  only  to  defeat  a  subse- 
quent bona  fide  payment  by  the  debtors. 

Watts  V.  Porter  (8  E.  &  B.  748),  stated  to  have  been  overruled. 

Before  the  said  award  was  made,  defendant  B.  recovered  a  judgment  in 
this  Btate  against  H.  which  was  assigned  to  defendant  Ivins.  Two  days 
before  the  time  fixed  by  the  award  for  the  payment  of  the  $10,000 
Ivins  brought  an  action  in  Connecticut  against  H.  upon  the  judgment, 
an  attachment  was  issued  therein  which  was  served  in  that  State  on  L. 
IngersoU  who  then  resided  therein,  and  the  sheriff  returned  the  writ  with 
his  indorsement  that  L.  Ingersoll  disclosed  an  indebtedness  on  the  part 
of  the  garnishees  to  H.  of  $10,000.  The  IngersoUs  had  no  notice  of  the 
lien  of  plaintiffs  upon  the  award,  until  after  service  of  the  attachment. 
Ivins,  after  the  commencement  of  this  action,  recovered  judgment  in  the 
(Connecticut  action,  and  after  return  of  execution  unsatisfied,  a  sdre 
fatias  was  issued  according  to  the  law  and  practice  of  that  State  against 
the  IngersoUs,  to  compel  payment  by  them  of  the  amount  of  the  judg- 
ment ;  they  appeared  in  answer  thereto  and  informed  the  court  of  plaint- 
ifis'  claim :  it  ordered  notice  to  be  given  to  plaintiffs  of  the  attachment 
proceedings.  Plaintiffs  did  not  appear,  and  the  scire  facias  is  still  pend. 
ing.  Prior  to  the  commencement  of  this  action,  L.  Ingersoll  had  removed 
to  this  State,  and  all  the  other  parties  were  then,  and  at  the  time  the  attach- 
ment was  served,  residents  therein.  HM,  that  the  debt  created  by  the 
award  had  its  situs  in  this  State  and  so  was  not  affected  bythe  attachment; 
also  that,  as  at  the  time  of  the  service  thereof  the  debt  did  not  belong  to 
H.,  nothing  was  attached,  and  as  to  plaintiffs  the  attachment  was  a 
nullity.   . 

It  seems  that  the  judgment  herein  may  be  used  to  defeat  the  Connecticut 
attachment. 

But  heid,  that  the  IngersoUs,  if  they  desire,  might  have,  as  part  of  the 
judgment  herein,  an  injunction  restraining  Ivins  from  proceeding  further 
in  the  foreign  jurisdiction. 

No  greater  force  or  efficacy  will  be  given  to  a  foreign  than  to  a  domestic 
attachment. 

By  the  award  H.  was  found  indebted  to  various  parties  connected  with  the 
litigation  in  specified  sums,  and  among  them  to  J.  H.  Ingersoll .  It  was 
claimed,  on  behalf  of  the  IngersoUs,  that  these  items  should  be  allowed 
as  offsets.  Held  untenable,  as  the  items  were  not  payable  to  the  two 
IngersoUs,  who  owe  the  amount  of  the  award  claimed,  and  as  provision 
was  made  for  their  payment  by  deduction  from  another  sum  due  H.,  to 
be  ascertained  as  prescribed  by  the  award. 

It  seems  that  plaintiff^  could  claim  no  general  lien,  as  attorneys,  upon  the 
award. 
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It  seefM  also  that  plaintiflfs  ooald  not  base  their  claim  to  an  equitable  lien 

npon  the  mere  promise  of  H.  that  thej  should  be  paid  out  of  anj  monejs 

recovered. 
An  agreement,  either  oral  or  in  writing,  to  pay  a  debt  out  of  a  designated 

fund  does  not  give  an  equitable  lien  upon  the  fund  or  operate  as  an 

equitable  assignment. 

(Argued  Maj  2,  1882 ;  decided  October  10, 1882.) 

Appeal  from  jadgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  December  14,  1880,  which  affirmed  a  judgment  in  favor 
of  plaintiffs,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term.     (Mem.  of  decision  below,  23  Hun,  284.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Joseph  JS,  Choate  for  appellants  Ingersolls.  The  portion  of 
the  award  giving  Heath  $10,000  damages  in  suit  No.  29  is  in- 
separable from,  and  dependent  and  conditional  upon,  the 
complete  performance  by  Heath  of  all  the  things  required  of  him 
by  the  award.  {ITuy  v.  Browrhj  12  Wend.  691 ;  MeNeH  v. 
MoOee^  5  Mason,  244;  Shearer  v  Hamdy^  22  Pick.  417; 
Matthews  v.  MatthewSy  2  Curtis'  C.  C.  105 ;  Orant  v.  Johnson^ 
6  N,  Y.  247 ;  Farmer^  Loan  and  Trust  Go.  v.  Rtmt^  16 
Barb.  514 ;  Sdden  v.  Pringle^  17  id.  458 ;  Lester  v.  Jewettj  11 
N.  Y.  453;  ColeY.  Bltmt,  2  Bosw.  116.)  If  Heath  had  at- 
tempted to  assign  this  claim  to  the  plaintiffs  prior  to  the  award, 
the  assignment  would  have  been  a  nullity  and  void,  because 
the  subject  thereof  was  a  claim  for  damages  for  a  personal 
tort.  {People  v.  Tioga  C.  P.,  19  Wend.  73;  Hodgman  v. 
Weetem  R.  R.  Corporation^^  How.  Pr.  492 ;  Pvloer  v.  Harris^ 
62  N.  Y.73;  CoughUnv.  N.  T.C.&E.  B.  B.R.  Co.,  71  id. 
443.)  If  the  claim  of  Heath  for  the  damages  were  capable  of 
legal  or  equitable  assignment,  or  of  an  assignment  which  would 
attach  to  the  judgment  when  recovered,  so  as  to  give  an 
equitable  interest  tiierein,  what  passed  between  Heath  and  the 
plaintiffs  was  not  sufficient  to  make  out  such  an  equitable  as- 
signment.    (Code  of  Civil  Procedure,  §  499 ;  Rogws  v.  Ho- 
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saoi^s  Exra.y  18  Wend.  819 ;  Dickerson  v.  Phillips,  1  Barb. 
454 ;  Oibaon  v.  Stone^  43  id.  285  ;  MoEwen  v.  Brewster^  17 
Hun,  223 ;  Hoyt  v.  Story ^  3  Barb.  264 ;  Christmas  v.  BusseU, 
14  Wall.  69 ;  Frist  v.  ChUdy  21  id.  447 ;  Butter  v.  JSU- 
vxmger^  4  Lans.  8;  VreeUmd  v.  JSlunt,  6  Barb.  182;  Shaver 
V.  TT.  JT;  Td.  Co.,  57  N.  T.  459;  Wright  y.  EUison,  1  Wall. 
16 ;  Brown  v.  Mayor,  11  Hun,  21 ;  Rooney  t.  Second  Ave. 
E.  A,  18  N.  T.  368 ;  Chase  v.  jP^A,  21  id.  581 ;  Payne  v. 

Wilson,  74  id.  348.)  At  the  time  of  the  levy  of  the  attach- 
ment of  lyinsy  the  supposed  rights  of  the  plaintiffis  being 
entirely  secret  and  unknown  to  either  the  Ingersolls,  or  the 
attaching  creditor,  Ivins,  by  his  attachment,  secured  a  lien 
upon  the  fund  prior  in  law  and  equity  to  any  claim  of  the 
plaintiffs.    {Bayley  v.  Oreenleaf,  7  Wheat.  46 ;  Thompson  v. 

Tan  Vechten,  27  N.  Y.  568;  McFarland  v.  Wheeler,  26 
Wend.  467 ;  Wood  v.  PaHridge,  11  Mass.  488 ;  PhUUps  v. 
Stagg,  2  Edw.  108 ;  Bedfeam  v.  Ferrier,  1  Dow.  50 ;  Murray 
V.  Lyebwm,  2  Johns.  Ch.  441,  443 ;  lamfigston  v.  Beam,,  id. 
479,  480;  Black  v.  Zacharie,  3  How.  [U.  S.]  483,  512,  514; 
People  V.  Tioga  C.  P.,  19  Wend.  75 ;  Fisher  v.  Prest,  etc., 
Fssex  Bk.,  1  Am.  Ey.  Cas.  127;  Parks  v.  Innes,  33  Barb, 
37;  Story's  Eq.  Jur.  421  J,  1035*;  Fost&r  v.  Blackstone,  1  M. 
&  K.  297;  AfEd.  H.  of  Lords,  9  Bligh,  332 ;  Timson  v.  Rams- 
bottom,  2  Keen,  35 ;  Stuart  v.  CockereU,  L.  E.,  8  Eq.  607 ; 
In  re  BusseWs  Policy  Trusts,  L,  E.,  15  Eq.  26 ;  Dearie  v. 
Hall,  3  EusseU,  1 ;  Loveridge  v.  Cooper,  id.  30 ;  Foster  v. 
CockereU,  9  Bligh,  332,  375.)  The  court  in  Connecticut  hav- 
ing, by  the  attachment,  levied  upon  the  ..fund  before-  the 
commencement  of  this  suit,  or  the  service  of  the  notice  upon 
which  it  is  based,  had  full  jurisdiction  to  determine  the  ques< 
tion  at  issue  between  the  parties  in  respect  to  the  res  attached. 
(Wharton  on  Confl.  of  Laws,  §  787 ;  Philips  v.  Hunter,  2  H. 
Bl.  402 ;  MoDaniel  v.  Hughes,  3  East,  367 ;  Emhree  v.  Ham,na, 
5  Johns.  101 ;  Holmes  v.  Bemsen,  4  Johns.  Oh.  460 ;  20  Johns. 
229;  2  Pars,  on  Oont.  607;  Wheeler  v.  Raymmd,  8  Cow. 
811.)  Where  arbitrators  transcend  their  authority,  their  award 
pro  tanto  will  be  void ;  but  if  that  which  is  void  affects  not 
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the  merits  of  the  submission,  the  residue  will  be  valid.  {Mo- 
Bride  v.  Hagan^  1  Wend.  327;  Mayar^  eto.y  v.  BuUer^  1 
Baf b.  333 ;  Beckwith  v.  Wa/rleyy  KoUe's  Abr.  Arb.  H.  9,  250 ; 
SkiUinga  v.  CooUdge^  14  Mass.  43 ;  Cox  v.  Jogger ^  2  Cow.  625.) 
An  award  will  be  construed  so  as  to  sustain  it  if  possible. 
(Morse  on  Arbitration,  438 ;  2  Pars,  on  Cont.  692-696 ;  Story's 
Eq.  Jur.,  §  64e/  Sturges  v.  Champneya^  5  M.  cfc  C.  97 ;  Smith 
V.  Fdton,  43  N.  T.  424;  Story's  Eq.,  §  1437&.) 

Samuel  Sa/nd  for  appellants  Brady  and  Ivins.  The 
alleged  agreement  between  Heath  and  the  plaintiffs  being 
secret  and  suspicious  in  its  character  and  circumstances, 
was  against  public  policy  and  should  not  be  enforced  in  equity. 
{Bayley  v.  Crreenieaf^  7  Wheat.  46 ;  Thorthpaon  v.  Yan  Yech- 
tm,  27  N.  T.  568;  McFa/rland  v  Whseler,  26  Wend.  467; 
Moore  v.  Holcomhe^  3  Leigh,  601.)  An  agent  or  attorney  does 
not  acquire  a  lien  on  a  fund  by  meritorious  services  and  out- 
lays expended  in  creating  it.  {Pulver  v.  Harris^  52  N.  T.  73 ; 
Wright  V.  Ellison,  1  Wall.  16 ;  Triat  v.  Child,  21  id.  441.)  No 
matter  what  may  be  the  intent  of  the  parties  an  attempt  to 
assign  moneys  will  not  be  effectual  unless  the  particular  fund 
from  which  they  are  to  be  paid  is  distinctly  specified  and  iden- 
tified in  the  agreement.  {Hatter  v.  Ellwcmger,  4  Lans.  8; 
Vreeland  v.  Blimt,  6  Barb.  182 ;  Shaver  v.  W,  U.  Tel.  Co., 
57  N.  Y.  469 ;  Watson  v.  Duke  of  Wellington,  1  R.  &  M. 
601.)  There  can  be  no  equitable  lien  for  services  established 
where  the  amount  thereof  is  not  fixed.  (  Wright  v.  Ellison, 
1  WalL  16.)  AjjL  agreement  to  pay  a  creditor  out  of  a  partic- 
ular fund  does  not  constitute  an  assignment  of  or  give  the 
creditor  a  specific  lien  upon  the  fund.  {Rogers  v.  IloosacVs 
Ears,,  18  Wend.  319;  Hogt  v.  Storu,  3  Barb.  262;  Gibson 
V,  Stone,  43  id.  285 ;  Brainerd  v.  Burton,  5  Vt.  97 ;  Christ- 
mas  V.  Qriswold,  8  Ohio  St.  558;  Eih  v.  Martin,  5  Leigh 
[Va.],  132  ;  Christmas  v.  RusseU,  14  Wall.  69 ;  McEwen  v. 
Brewster,  17  Hun,  223 ;  Ex  parte  Tremont  Nail  Co.,  16  B'k'cy 
Keg.  448 ;  Dickerson,  Sr.,  345.)  The  rule  is  the  same  even 
where  the  debtor  has  publicly  signified  his  intention  of  so 
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appropriating  the  fund  as  by  drawing  an  order  in  writing. . 
{Dickeraon  v,  Phillips^  1  Barb.  454 ;  Tyler  v.  Goidd,  48  N. 
Y,  683 ;  Clayton  v.  Fawoett^  2  Leigh,  19.)  Where  the  owner 
of  a  chose  in  action  does  not  irrevocably  part  with  all  his  rights 
against  his  debtor,  there  is  no  assignment.  {Rogers  v.  Hooaatfa 
ExT8.y  18  Wend.  319  ;  H(yyt  v.  Story,  8  Barb.  262 ;  Rupp  v. 
Blanchard,  34  id.  627 ;  Oihaon  v.  Stms^  43  id.  291 ;  Ghrist- 
7/kW  V  Ruaadi,  14  Wall.  69 ;  Trist  v.  ChM,  51  id.  447.)  Assum- 
ing the  alleged  agreement  between  Heath  and  the  plaintiffs  to 
have  been  valid,  still  it  was  ineffectual  to  create  any  equities 
superior  to  the  claims  of  these  attaching  creditors  for  want  of 
notice  to  them  or  to  the  debtor  Ingersoll,  and  because  it  was  a 
mere  executory  contract.  {Biahop  v.  Holcomh,  10  Conn.  446 ; 
Story's  Conflict  of  Laws,  §  400a;  Park  v.  Inneaa,  33  Barb. 
37  ;  People  v.  Tioga  C  P.,  19  Wend.  75 ;  Murray  v.  Leyhum, 

2  Johns.  Ch.  441,  443 ;    Livmgaton  v.  Dean,   id.   479,   480 ; 
Thompaon  v.  Van  Veckten,  27  N.  Y.  568 ;  Black  v.  Zacharie, 

3  How.  [U,  8.]  483,  512,  514 ;  Moore  v.  Gravdot,  3  Brad. 
[DL]  457 ;  Dearie  v.  Hall,  3  Russell,  1 ;  Loveridge  v.  Cooper, 
id.  30 ;  FiaJier  v.  Preat  Eaaex  Bh,  1  Am.  Ry.  Gas.  127 ;  Cough- 
Ivn  V.  N.  T.  C  <&  H.  R.  R.  R.,  71  TS^.  Y.450 ;  Brainerd  v. 
Burton,  5  Yt.  97 ;  Mogg  v.  Baker,  3  M.  &  W.  195 ;  Moody  v. 
Wright,  13  Mete.  17,  31;  Steamav.  Quincy,  124  Mass.  31; 
WAtte  V.  Coleman,  127  id.  34 ;  Fiak  v.  Potter,  2  Keyes,  64,  75.) 

The  rule  that  an  assignee  or  an  attaching  creditor  takes  sub- 
ject to  all  equities  against  the  thing  he  thus  obtains  is  to  be 
interpreted  as  referring  to  equities  in  favor  of  the  debtor  or 
attaching  to  the  thing  and  not  to  equitias  in  favor  of  third 
persons.  {Red/earn  v.  Ferrier,  1  Dow.  50,  68 ;  Murray  v. 
LyUbum,  2  Johns.  Ch.  441, 443;  Livingston  v.  Dean,id,  479, 480; 
Moore  v,  Rolcombe,  3  Leigh,  597,  602  ;  Whiteh  Heir  a  v,  Prefnr 
Uaa'  Heira,  3  Mom.  [Ky.]  510  ;  People' a  Bk.  v.  Oridley,  91 
111.  457.)  Whatever  equitable  lien  the  plaintiffs  may  have 
originally  obtained  was  lost  and  surrendered  by  them  on  the 
submission  to  arbitration  and  was  never  recovered.  (LoriUard 
V.  P,  dk  N.  r.  M.  8,  M.  Co,,  N.  Y.  Daily  Reg.,  Dec.  17, 1878  , 
Coit  V.  Fougera,  36  Barb.  198  ,  Legg  v.  Willard,  17  Pick. 
SiCKBLs— Vol,.  XLIV.         65 
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140  ;  Trist  v.  Puirsson^  1  Hilt.  292 ;  Judson  v.  Corcora/n,  17 
How.  [U.  S.]  612;  McFarlandy.  Wheder,  26  Wend.  467; 
Bevcm  v.  WaierSy  3  0.  ifc  P.  520.)  No  contract  between 
Heath  and  the  plaintiffs  jointly  being  established  by  the 
evidence,  there  is  therefore  such  a  failure  of  proof  as  entitles 
the  defendants  to  judgment.  {Esterhrook  v.  Messersrnitlij  18 
Wis.  645  ;  Masters  v.  Jp'reeman,  17  Ohio  St.  323 ;  Liffered  v. 
Edwards,  39  Ind,  165,  170  \  Calkins  v.  Smith,  48  N.  Y,  614, 
619.)  The  alleged  assignment  to  the  plaintiffs  was  void  because 
the  subject  thereof  was  a  claim  for  damages  by  Heath  for  a 
personal  tort.  {Jlodgman  v.  TF.  R.  R.  Co.,  7  How.  492 ;  Pvir 
ver  V.  Harris,  52  N.  Y.  73;  People  v.  Tioga  C.  P.,  19  Wend. 
73 ,  CougMiri  v.  JV.  Y.  C.  cfe  H.  R.  R.  R.  Co.,  71  K  Y.  443.) 
The  attachment  proceedings  in  Connecticut  were  proceedings  in 
rem,  and  conclusive  everywhere.  {Green  v.  Van  Btiskirk,  7 
Wall.  139;  Story  on  the  Constitution,  §  1313;  Story  on  Con- 
flict of  Laws,  §§  592a,  549 ;  Cooper  v.  Reynolds,  10  Wall. 
308,  317 ;  Emhree  v.  Hanna,  5  Johns.  103 ;  Monroe  v.  Douglas, 
4  Sandf .  Ch.  126 ;  Starhach  v.  Murray,  5  Wend.  148 ;  Brad- 
street  v.  Jfepiune  Lis,  Co.,  3  Sumn.  600 ;  Holmes  v.  Remsen, 
20  Johns.  229.)  The  plea  of  the  attachment  in  Conneticut  was 
a  sujQSicient  plea  in  abatement.  {E7nbree  v.  Harma,  5  Johns.  100.) 

/.  T.  Williams  for  respondents.  It  was  not  necessary  in 
order  to  effect  a  valid  equitable  lien  upon  or  assignment  of 
the  fund  in  question,  that  it  should  then  be  in  existence. 
(Story's  Eq.  Jur.,  §§  1040,  1047,  1055  ;  MoHon  v.  Naylar,  1 
Hill,  583 ;  Cromwell  v.  The  Brooklyn  F.  Ins.  Co.,  39  Barb. 
227;  44  N.  Y.  72.)  It  does  not  matter  that  the  cause  of  action 
out  of  which  the  fund  arose  was  not  assignable.  {People  v. 
Tioga  C  P.^  19  Wend.  72.)  Nor  is  it  material  that  the  amount 
is  not  liquidated.  (  Ward  v.  Syne,  9  How.  25 ;  Rooney  v. 
Second  Ave.  R.  R.  Co.,  18  N.  Y.  368.)  It  is  immaterial 
whether  the  defendants  had  knowledge  of  this  lien  or  assign- 
ment. .  (2  Story's  Eq.  Jur.  [10th  ed.],  §§  1040,5.  1044,  1057; 
Carr  v  Hilton,  1  Curtis'  C.  C.  390.)  Nor  is  it  material 
that  the  assignment  was  an  assignment  of  a  prospective  fond 
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which  might  result  from  a  litigation,  whatever  it  might  be. 
It  was  not  void  for  champerty  or  maintenance.  {Thailhvmer 
V.  Brmck^hoff,  3  Cow.  623 ;  3  King.  309 ;  Young  &  Jerv. 
129 ;  2  Story's  Eq.  Jur.,  §  1040 ;  Findon  v.  Parker,  11  M. 
&  W.  675-682  ;  Story's  Eq.  Jur.,  §  1050 ;  R.  S.  [6th  ed.]  970 ; 
Voorheea  v.  Dorr,  51  Barb.  680 ;  Dwagm  v.  Ireland,  14  N.  Y. 
322 ;  Benedict  v.  Stewart,  22  Barb.  420 ;  Fogerty  v.  Jordan, 
2  Eobt.  319  ;  7  "Wait's  Actions  and  Defenses,  78  ;  Sedgwick  v. 
Staunton,  14  N.  Y.  289 ;  Zogbaum  v.  Parker,  66  Barb.  341 ; 
S.  a  affirmed,  65  N.  Y.  120.) 

Eabl,  J.  The  plaintiffs  were  attorneys  and  counselors  at 
law,  practicing  their  profession  in  the  city  of  New  York.  Dur- 
ing several  years  before  the  commencement  of  this  action  the 
defendant  Heath  was  extensively  involved  in  litigation  with 
the  defendants  IngersoU  and  with  other  parties.  He  became  a 
party  to  many  legal  proceedings  and  actions  in  all  of  whicli  one 
of  the  plaintiffs  was  either  his  attorney  or  counsel.  One  of 
the  actions  was  brought  by  Heath  against  the  Ingersolls  to  re- 
cover damages  for  mahcious  prosecution.  All  the  proceedings 
and  actions  were  finally,  by  agreement  of  all  the  parties,  sub- 
mitted to  an  arbitrator,  who  after  hearing  all  the  parties  made 
his  award  in  and  by  which,  among  other  things,  he  awarded 
to  Heath  against  the  Ingersolls  for  damages  on  account  of  the 
malicious  prosecution  the  sum  of  $10,000.  During  the  progress 
of  the  litigation,  the  plaintiffs,  feeling  uneasy  about  their  com- 
pensation for  the  services  which  they  were  rendering,  and  were 
expected  to  render  for  Heath  in  the  various  actions,  made  an 
oral  agreement  with  him,  which  is  alleged  in  the  complaint,  and 
found  by  the  trial  judge  as  follows :  "  That  the  plaintiffs  should 
be  paid  for  their  said  services  out  of  any  moneys  that  the  said 
Heath  should  obtain  or  become  entitled  to  from  any  of  the 
matters,  suits  and  proceedings  in  which  they  should  be  en- 
gaged ;''  and  that  they  "  should  have  a  lien  for  all  sums  that 
might  be  owing  or  due  them  for  their  said  services,  and  for  the 
services  of  each  of  them,  and  for  the  services  of  the  attorneys 
employed  by  them  to  the  extent  of  the  worth  and  value  thereof 
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upon  aiij  smn  be  might  obtain  or  become  entitled  to  from  tbe 
gaid  defendants  Lorin  and  James  H.  Ingersoll,  or  from  any 
other  person  or  party  connected  with  said  suits,  matters  and 
proceedings  superior  to  any  right  the  said  Heath  might  have 
thereto,  and  which  should  be  paid  to  them  before  the  said 
Heath  should  have  or  be  entitled  to  receive  any  part  thereof, 
or  right  thereto." 

Before  the  award  which  has  been  referred  to  was  made,  the 
defendant  Brady  recovered  a  judgment  in  the  Supreme  Court 
of  this  State  against  Heath  for  upwards  of  $7, 000,  and  that 
judgment  was  assigned  to  the  defendant  Ivins.  On  the  28th' 
day  of  October,  1878,  two  days  before  the  time  fixed  by  the 
award  for  the  payment  of  the  $10, 000  to  Heath,  Ivins  brought 
an  action  in  the  Supreme  Court  of  Connecticut,  in  Middlesex 
county,  against  Heath  upon  the  judgment  recovered  against  him 
by  Brady,  and  on  the  same  day  sued  out  an  attachment  thereon, 
and  the  sheriff  of  Middlesex  county  immediately  served  the 
attachment  on  Lorin  IngersoU,  at  Portland  in  Connecticut, 
where  he  then  resided ;  and  returned  the  writ  with  his  indorse- 
ment thereon  that  Lorin  IngersoU  disclosed  an  indebtedness  on 
the  part  of  the  garnishees  to  Heath  of  $10,000.  The  IngersoUs 
did  not  have  any  knowledge  or  notice  of  the  lien  of  the  plaint- 
iffs upon  the  award  until  after  the  attachment  was  served. 

On  February  18,  1879,  Ivins  recovered  judgment  in  his 
action  against  Heath  for  upwards  of  $8,000,  and  on  the  17th 
day  of  March,  execution  was  issued  on  the  judgment  to  the 
sheriff  of  Middlesex  county,  and  by  him  was  returned  unsatis- 
fied. A  scire  /acias  was  thereupon  issued  out  of  the  Con- 
necticut court  according  to  the  law  and  practice  of  that  State 
against  the  IngersoUs  to  compel  them  to  pay  the  amount  of 
the  judgment.  On  the  23d  day  of  April,  1878,  the  IngersoUs 
appeared  in  the  Connecticut  court  in  answer  to  the  acirejfcuyiaSj 
and  informed  that  court  of  the  claim  of  the  plaintiffs  upon  the 
award. 

The  court  then  ordered  notice  to  be  given  to  the  plaintiffs 
of  the  attachment  proceedings  that  they  might  appear  before 
it,  and  substantiate  their  claim  if  they  saw  fit  according  to  the 
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laws  of  that  State,  which  fully  provide  for  the  trial  of  rival 
claims  to  a  garnisheed  fund.  That  notice  was  duly  given  to  the 
plaintiffs,  but  they  did  not  appear,  and  the  soi/re  facias  is  still 
pending  there,  and  the  attachment  is  still  in  full  force  and 
effect  in  that  State. 

This  action  was  commenced  on  the  16th  day  of  January,  1879, 
before  the  recovery  in  Connecticut  of  the  judgment  by  Ivins 
against  Heath,  and  before  any  thing  had  been  done  in  the  at- 
tachment proceeding  except  the  service  of  the  attachment.  The 
plaintiffs  claim  that  the  whole  amount  of  the  award  was  due 
and  payable  to  them  by  virtue  of  their  agreement  with  Heath, 
and  this  action  was  brought  to  enforce  their  claim  to  and  lien 
upon  the  award,  and  to  foreclose  and  cut  off  any  claim  thereon 
which  the  defendants  Brady  and  Ivins  might  have. 

It  is  denied  by  the  defendants,  except  Heath  who  suffered 
default,  that  the  plaintiffs  by  virtue  of  any  agreement  with 
Heath  have  any  claim  to  or  upon  the  award  which  is  superior 
to  the  claim  or  lien  obtained  by  Ivins  by  virtue  of  the  Con- 
necticut attachment  proceedings,  and  this  presents  the  first 
question  for  our  determination. 

There  are  several  obvious  reasons  for  holding  that  the  plaint- 
iffs cannot  base  their  righl  to  recover  in  this  action  upon  any 
general  lien  upon  the  award  which  the  law  gave  them  as  attor- 
neys in  the  various  actions  and  proceedings  which  were  sub- 
mitted to  the  arbitrator.  Such  a  lien  would  not  be  a  joint 
lien,  and  an  attorney's  lien  is  confined  to  the  judgment  in  the 
very  action  in  which  the  compensation  was  earned  for  which 
the  Hen  is  claimed.  (Phillips  v.  Stagg^  2  Ed  w.  Ch.  108 ;  aS5.  John 
y.  Diefendorf,  12  Wend.  261 ;  Adams  v.  Fox,  40  Barb.  442.) 
The  theory  upon  which  the  lien  is  upheld  is  that  the  attor- 
ney has,  by  his  skill  and  labor,  obtained  the  judgment,  and 
that  hence  he  should  have  a  lien  thereon  for  his  compensation, 
in  analogy  to  the  lien  which  a  mechanic  has  upon  any  article 
which  he  manufactures.  When,  therefore,  an  attorney  has 
several  actions,  and  recovers  judgment  in  but  one  of  them, 
he  cannot,  in  the  absence  of  a  special  agreement,  have  a  lien 
upon  that  judgment  for  his  compensation  in  all  the  actions. 
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Nor  can  the  plaintifEs  base  their  claim  to  an  equitable  lien 
npon  the  award  upon  the  mere  promise  of  Heath  that  they 
Bhoold  be  paid  oat  of  any  money  that  ahoold  be  recovered  in 
any  of  the  actions  or  proceedings.  Whatever  the  law  may  be 
elsewhere,  it  must  be  regarded  as  the  settled  law  of  this  State 
that  an  agreement,  either  by  parol  or  in  writing,  to  pay  a  debt 
out  of  a  designated  fund  does  not  give  an  equitable  lien  upon 
the  fond,  or  operate  as  an  equitable  assignment  thereof.  It 
was  so  decided  in  Rogers  v.  HosacVs  Ex&cutors  (18  Wend. 
319.)  That  case  was  followed,  and  the  same  rule  laid  down, 
in  Chri^mas  v.  BusseU  (14  Wall.  69),  and  TriHty,  Child  (31 
id.  441). 

It  is  contended  by  the  defendants  that  at  the  time  of  the 
alleged  agreement  between  the  plaintiffs  and  Heath,  the  claim 
of  the  latter  which  resulted  in  the  award  for  the  $10,000,  was 
for  damages  on  account  of  a  personal  tort,  and  that,  therefore, 
he  could  not,  at  that  time,  assign  or  create  a  lien  upon  the  sum 
which  should  be  subsequently  recovered  or  awarded ;  and  our  at- 
tention is  called  to  the  case  of  People  ex  rel.  Stanton  v.  Tioga  G. 
P.  (19  Wend.  73),  as  an  authority  for  the  contention.  At  law, 
there  could  be  no  assignment  of  the  damages,  because  they  were 
for  a  personal  tort,  and  the  assignment  could  not  take  effect  upon 
the  award,  because  that  had  no  existence  at  the  time.  But  it 
is  otherwise  in  equity.  Story,  in  his  Equity  Jurisprudence,  in 
section  1040,  says:  "Courts  of  equity  will  support  assign- 
y  ments,  not  only  of  choses  in  action,  and  of  contingent  inter- 

ests and  expectancies,  but  also  of  things  which  have  no  present, 
actual  or  potential  existence,  but  rest  in  mere  possibility  ;  not, 
indeed,  as  a  present,  positive  transfer,  operative  in  jpresenti^ 
for  that  can  only  be  of  a  tiling  in  esse^  but  as  a  present  contract, 
to  take  effect  and  attach  as  soon  as  the  thing  comes  in  esse. 
Thus,  for  example,  the  assignment  of  the  head-matter  and 
whale-oil  to  be  caught  in  a  whaling  voyage  now  in  progress 
will  be  valid  in  equity,  and  will  attach  to  the  head-matter  and 
oil  when  obtained."  And  so,  even  the  assignment  of  freight 
to  be  earned  in  the  future  is  good  in  equity,  and  will  be  en- 
forced against  the  party  from  whom  it  becomes  due.     It  is  said 
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that  such  assignments  always  operate  by  way  of  agreements 
or  contracts  amounting  in  the  consideration  of  the  court  to  this, 
that  one  agrees  with  another  to  transfer  and  make  good  that 
right  or  interest,  and  hke  any  other  agreement,  the  court  will 
cause  it  to  be  specifically  performed  (not  leaving  the  assignor 
to  his  action  for  damages)  when  the  assignor  is  in  a  condition 
to  transfer  the  thing  assigned  or  causes  it  to  be  transferred.  (2 
Lead.  Cas.  in  Eq.  with  Hare  &  "Wallace's  notes,  204.)  Every 
assignment  of  a  chose  in  action  is  merely  an  executory  contract 
which  equity  considers  as  executed,  and  which  the  law  follow- 
ing equity  regards  as  conferring  certain  rights  which  the 
assignor  is  bound  to  respect.  If  a  contract  to  assign  be  good 
in  itself  and  not  inconsistent  with  public  policy,  it  will  take 
effect  as  an  equitable  assignment.  These  views  are  abundantly 
sustained  by  authority ;  and  it  cannot  be  pf^ceivedwhy  they  do 
not  apply  to  such  a  case  as  this.  This  agreement  was  not  in 
violation  of  any  public  policy,  and  it  has  no  features  which 
condemn  it  in  equity.  The  plaintiffs  were  not  to  prosecute  the 
actions  upon  shares,  and  their  compensation  was  not  contingent 
upon  success.  The  assignment  here  could  not  even  in  equity 
operate  upon  the  unliquidated  claim  for  damages  on  account 
of  the  personal  tort,  but  attached  to  the  award  the  moment  it 
was  made.  The  damages  had  been  suffered.  An  action  had  been 
commenced  for  their  recovery,  and  hence  the  award  had  a  poten- 
tial existence  and  was  not  ever  a  mere  possibility.  In  People  ex 
rel.  Stanton  v.  Tioga  Common  Pleas  it  was  decided  that  a.chose 
in  action  for  a  tort  merely  personal  is  not  assignable  so  that  a  court 
of  law  will  protect  the  assignee  against  a  subsequent  fraudulent 
discharge  of  the  damages  recovered  in  a  suit  prosecuted  for  such 
tort,  although  the  tort-feasor  accepted  the  discharge  with  full 
knowledge  of  the  assignment ;  but  that  the  remedy  of  the  as- 
signee is  by  action  against  the  assignor  for  breach  of  his  express  or 
implied  undertaking  not  to  do  any  thing  in  the  matter  to  pre- 
judice the  assignee.  The  adjudication  was  that  the  assignment 
was  invalid  in  a  court  of  law,  and  whether  it  could  have  any 
operation  in  equity  upon  the  judgment  recovered  was  not  in- 
volved or  decided  in  that  case,  althoiigh  Judge  Cowen  in  his 
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opinion  remarked  that  "  neither  law  nor  equity  will  recognize 
such  a  transfer."  If  by  this  remark  the  learned  judge  meant 
that  neither  law  nor  equity  would  recognize  such  a  transfer  as 
operating  upon  the  unliquidated  damages  for  the  tort,  he  was 
right.  But  if  he  meant  that  equity  would  not  recognize  such 
a  transfer  as  attaching  to  the  judgment  I'ecovered  for  the  dam- 
ages, he  fell  into  error  and  his  remark  was  unsupported  by 
reason  or  authority.  The  court  there  held  that  the  contract  of 
assignment  was  so  far  valid  as  to  impose  a  liability  upon  the 
assignor  for  its  breach ;  that  while  the  assignee  could  not 
enforce  any  right  under  the  assignment  against  the  tort-feasor, 
the  debtor,  he  could  yet  have  a  remedy  just  as  broad  against 
the  assignor  for  a  breach  of  the  agreement.  It  would  seem  to 
be  reasonably  clear  that  if  such  an  assignment  would  be  so  far 
binding  upon  the  assignor  as  to  make  him  liable  for  defeating 
its  operation,  it  should  be  binding  upon  the  debtor  after  he  has 
notice  of  it,  and  after  the  recovery  of  judgment.  But  if  the 
court  was  there  right  in  holding  that  the  assignee  has  a  remedy  in 
such  a  case  against  the  assignor  for  defeating  the  assignment  by 
releasing  the  assigned  claim,  then  in  a  case  like  this  m  equity 
with  all  the  parties  in  court,  the  assignor  consenting  by  liis  de- 
fault, and  the  fund  being  still  in  the  hands  of  the  debtors, 
there  can  be  no  reason  for  defeating  the  claim  of  the  plaintiffs 
to  recover  the  fund.  As  between  them  and  the  assignor  the 
f  imd  in  good  conscience  and  equity  belongs  to  them,  and  if  the 
assignor  received  it  he  would  be  under  obligation  to  pay  it  to 
them,  and  we  can  perceive  no  reason  why  equity  should  not 
therefore  give  it  to  them.  We  are  not  confronted  with  the 
difficulty  which  might  exist  if  the  IngersoUs  had  paid  the 
amount  of  the  award  to  Heath  or  to  Heath's  attaching  credit- 
ors even  with  knowledge  of  the  assignment.  The  fiind  is  yet 
in  their  hands.  The  assignor  is  yet  willing  that  they  should 
pay  it  to  the  plaintiffs,  and  why  should  they  not  be  compelled 
to  ?  We  can  perceive  no  reason  save  such  as  grows  out  of  the 
attachment  proceedings  of  which  we  will  speak  further  on. 

We  therefore  hold  that  there  is  no  difficulty  in  this  equitable 
action  growing  out  of  the  feet  that  the  award  was  for  damages 
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on  account  of  a  personal  tort ;  and  a  farther  authority  for  this 
conclusion  is  found  in  Patten  v.  Wilson  (34  Penn.  St.  299), 
where  it  was  held  that  an  agreement  by  parol  between  at- 
torney and  client  that  the  former  should  have  $100  for  his 
services  "  out  of  the  verdict "  in  an  action  for  unliquidated  dam- 
ages arising  from  a  personal  tort  operated  as  an  equitable 
assignment  of  the  judgment  entered  upon  the  verdict,  and  was 
good  against  au  attaching  creditor  of  the  client. 

It  matters  not  that  the  agreement  upon  which  the  plaintiffs 
rely  was  by  parol  and  not  in  writing.  The  agreement  was 
founded  upon  an  adequate  consideration  and  is  just  as  valid 
and  effectual  as  if  made  in  writing.  {Risley  v.  PJienix  Bank^ 
83  K  Y.  318-328,  38  Am.  Rep.  421.)  Not  only  can  a  chose 
in  action  be  assigned  by  parol,  but  a  lien  upon  it  can  be  cre- 
ated by  parol.  It  is  not  important  to  inquire  here  whether 
the  agreement  proved  by  the  plaintiffs  was  an  agreement  to 
assign  or  an  agreement  for  a  lien  upon  any  sum  which  might 
be  recovered,  for  either  agreement  would  have  the  same  effect, 
as  the  plaintiffs'  claim  is  for  the  full  amount  of  the  award. 
The  agreement  was  not  alone  that  the  plaintiffs  should  be  paid 
out  of  any  sum  recovered.  Such  an  agreement,  as  I  have 
above  shown,  would  not  have  been  suflBcient  to  give  the  plaint- 
ife  any  claim  upon  the  award.  But  there  was  also  proof 
tending  to  show  that  it  was  the  intention  to  assign  to  the  plaint- 
iffs or  to  give  them  a  lien  upon  any  sum  recovered  and  that 
plaintiffs  were  to  receive  the  sum  recovered  and  retain  out  of  it 
their  compensation,  and  to  pay  the  balance  if  any,  to  Heath ;  and 
for  the  purpose  of  upholding  the  judgment  we  may  assume  that 
the  trial  judge  found  any  facts  which  the  evidence  tended  to 
establish.  The  form  of  words  used  in  making  the  agreement  is 
not  alone  to  receive  attention,  but  all  the  circumstances  of 
the  transaction  are  to  be  considered.  It  is  a  rule  in  equity  thai 
any  thing  which  shows  an  intention  to  assign  on  the  one 
side  and  from  which  an  assent  to  leceive  may  be  inferred  on 
the  other  will  operate  as  an  assignment  if  sustained  by  a  suffi- 
cient consideration. 

It  is  strenuously  contended  that  there  is  no  proof  justifying 
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the  finding  that  the  agreement  of  Heath  was  made  with  the 
plaintifb  jointly.  "While  the  evidence  upon  this  point  is  quite 
meagre  and  unsatisfactoiy,  jet  there  is  enough  to  justify  the 
finding  of  a  joint  agreement. 

It  was  not  needful  to  make  the  assignment  or  lien  valid  and 

effectual  against  Heath  and  against  his  attaching  creditors,  that 

]  notice  thereof  should  have  been  given  to  the  debtors,  the 

Ingersolls.  Such  notice  was  needful  only  to  defeat  a  subse- 
L^quent  bona  fide  payment  by  the  Ingersolls.  It  has  been  held 
in  some  of  the  States  and  was  formerly  supposed  to  be  the 
'  rule  in  England,  that  such  an  assignment  could  be  valid  and 
operative  only  in  case  of  and  after  notice  to  the  debtors.  It 
was  held  in  Waits  v.  Porter  (3  E.  &  B,  743),  that  an  assign- 
ment of  a  mere  chose  inaction  without  notice  to  the  debtor  was 
inoperative  as  against  a  subsequent  judgment  creditor.  But 
the  lord  chancellor  and  Lords  Justices  Knight,  Bbugb  and 
Turner  in  Beavan  v.  JSarl  of  Oxford  (6  De  G,  M.  &  G.  492), 
and  the  master  of  the  rolls  in  Kinderley  v.  Jervis  (22  Beav.  1), 
held  a  contrary  doctrine,  and  in  Pickering  v.  The  Ilfracombe 
Raihoay  Co.  (L,  R.,  3  C.  P.  236),  Bovill,  Ch.  J.,  and  Willks, 
J.,  agreed  with  the  latter  authorities.  Still  later,  in  Robinson 
V.  NeMU  (L.  R,  3  C.  P.  264),  the  case  of  WaUs  v.  Porter 
was  directly  overruled,  and  it  was  held  that  a  prior  equitable 
assignment  of  railway  shares  in  the  hands  of  a  garnishee  was  a 
bar  to  an  attachment,  nowithstanding  that  no  notice  of  such 
assignment  had  been  given  to  the  garnishee.  In  Stevens  v. 
Stevens  (1  Ashmead,  190),  it  was  held  that  the  assignment  of 
a  debt  due  by  a  third  person  was  a  good  equitable  transfer  of 
such  a  debt  as  against  a  subsequent  attaching  creditor,  notwith- 
standing no  notice  of  such  assignment  was  given  to  the  debtor 
until  after  the  attachment.  In  United  States  v.  Vaughan  (3  Bin- 
ney,  394),  a  similar  decision  was  made,  and  it  was  further  held 
that  the  plaintiff  in  a  foreign  attachment  stands  upon  no  better 
footing  as  to  the  thing  attached  than  his  debtor,  the  defendant, 
in  the  attachment.  In  Dix  v.  Cobb  (4  Mass.  508),  Parsons,  C. 
J.,  said .  "  Although  the  trustee  in  this  case  had  no  notice  of 
the  assignment  until  after  he  was  sued  as  trustee,  yet  imme- 
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diately  on  the  assignment  the  equitable  interest  in  the  debt  as] 
between  the  parties  to  it  immediately  passed  to  the  assignee. 
And  if  the  assignor  had  afterward  recovered  the  debt,  he  would 
be  obliged  to  pay  it  over  to  the  assignee.  But  an  attaching 
creditor  cannot  stand  on  a  better  footing  than  his  debtor  (if 
the  assignment  be  not  fraudulent  as  to  creditors),  and  if  he 
attaches  any  property  of  his  debtor,  it  must  be  attached  sub- 
ject to  all  lawfully  existing  liens  created  by  his  debtor.  And 
consequently  if  his  debtor  have  no  equitable  interest  in  a 
chase  in  action^  the  creditor  cannot  acquire  any  by  his  attach- 
ment." In  Muir  v.  Schench  (3  Hill,  228),  it  was  held  that  as 
between  different  assignees  of  a  chose  m  action  by  express  as- 
signment from  the  same  person,  the  one  prior  in  point  of  time 
will  be  protected,  though  he  have  given  no  notice  to  either  the 
subsequent  assignees  or  the  debtor,  and  the  question  between  a 
previous  assignee  and  a  subsequent  attaching  creditor  was  con- 
sidered the  same  in  principle  as  that  between  conflicting 
assignees.  However  much  that  case  may  have  been  criticized 
elsewhere  it  has  been  considered  well  decided  m  this  State.^ 
It  was  cited  with  approval  in  Oreentree  v.  Rosenstock  (61  N. 
T.  583),  and  Fr&undy.  The  Imp.  <&  Tr.  Nat.  Bank  (76  id.  352).j 

We  must,  therefore,  hold  that  the  plaintiffs  had  an  assign^ 
ment  of  or  lien  upon  the  award,  good  and  effectual  against  the 
assignor  Heath,  and  his  attaching  creditor. 

We  must  now  consider  the  effect  of  the  attachment  proceed- 
ing in  Connecticut.  At  the  time  the  attachment  was  served, 
none  of  the  parties  concerned,  so  far  as  appears,  resided  in 
that  State  but  Lorin  Ingersoll.  All  the  other  parties,  the 
plaintiffs,  James  H.  Ingersoll,  Heath,  Brady  and  Ivins,  resided, 
as  we  must  infer,  in  this  State.  The  awaid  was  made  in  this 
State,  and  was  at  that  time  held  in  this  State,  and  hence  the 
debt  in  no  sense  had  its  dtxia  in  that  State.  A  debt  always 
under  general  jurisprudence  has  its  situs  either  at  the  domi- 
cile of  the  creditor  or  where  the  written  obligation  upon  which 
it  is  due  is  held,  and  not  at  the  situs  of  the  debtor.  Hence 
under  general  public  law,  recognized  by  all  courts,  there  was 
nothing  in  Connecticut  to  attach.     But  local   laws  may  fix 
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the  ^tus  of  the  debt  at  the  domicile  of  the  debtor,  and  under 
such  laws  it  may  be  effectually  attached  against  a  non-resident 
creditor,  and  compulsory  payment  under  the  attachment  will 
protect  the  debtor  everywhere  against  a  suit  for  the  recovery 
of  the  same  debt  by  the  creditor.  The  law  seems  to  be  thus 
settled  for  the  reason  that  it  would  be  unjust  to  compel  the 
debtor  to  pay  his  debt  twice.  {JSmbree  v.  Hamrvd^  5  Johns.  101.) 

Here  the  Ingersolls  have  not  paid  the  debt  under  the  attach- 
ment, and  when  this  suit  was  commenced  the  attachment  had 
simply  been  served,  and  the  attachment  proceeding  is  still 
pending.  But  in  Embree  v.  Hanna  it  was  held  that  a  pend- 
ing attachment  proceeding,  under  which  a  debt  had  been 
attached  by  service  of  the  attachment  upon  the  debtor  in 
Maryland,  could  be  pleaded  in  abatement  to  an  action  brought 
here  by  the  creditors  against  the  debtor  for  the  recovery  of  the 
same  debt,  and  the  reason  of  the  holding  was  that  the  debtoi 
might  be  compelled  to  pay  twice.  The  reason  of  that  decision 
does  not  apply  to  this  case.  Here  before  the  Ingersolls  had 
been  compelled  to  pay,  Lonn  became  a  resident  of  this  State, 
and  all  the  parties  at  the  time  of  the  commencement  of  this 
action  were  residents  of  this  State,  and  they  are  all  parties  to 
this  action.  Hence,  there  is  no  danger  of  a  compulsory  double 
payment.  The  judgment  in  this  action  can  be  used  in  Con- 
necticut to  defeat  the  attachment  proceeding;  that  is,  the  court 
in  that  State,  when  it  is  brought  to  its  attention,  will  undoubt- 
edly respect  it  and  give  the  garnishees  the  protection  which  it 
affords.  And  still  further,  if  the  Ingersolls  desire  it,  they  may 
now  have,  as  part  of  the  judgment  in  this  equitable  action,  an 
injunction  restraining  the  defendant  Ivins  from  proceeding  fur- 
ther in  the  foreign  jurisdiction  to  enforce  payment  against 
them.  They  could  probably,  on  the  footing  of  the  judgment 
in  this  action,  apply  at  any  future  time  for  such  an  injunction, 
and  as  Ivins  is  within  the  jurisdiction  of  the  court  there  can 
be  no  difficulty  in  making  the  injunction  effectual  for  the  per- 
fect protection  of  the  garnishees. 

Under  sucli  circumstances,  it  would  be  a  very  poor  adminis- 
tration of  justice  which  would  turn  the  parties,  all  residents  of 
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thia  State,  out  of  our  courts  and  send  them  to  a  foreign  juris- 
diction to. litigate  the  matters  in  controversy  between  them  and 
there  are  no  authorities  requiring  that  it  should  be  done.  But 
there  is  still  a  further  reason  for  not  applying  in  this  case  the 
rule  laid  down  in  EnJbree  v.  Hcmna,  At  the  time  the  attach- 
ment was  served  in  Connecticut,  the  debt  did  not  belong  to 
Heath,  the  attachment  debtor.  As  I  have  shown,  he  had  made 
an  assignment  of  it  effectual  against  him,  and  against  his 
attachment  creditors.  He  had  nothing,  really  or  constructively, 
in  that  State,  to  be  attached,  and  as  to  these  plaintiffs  the 
attachment  there,  was  a  mere  nullity.  It  is  believed  that  no 
case  can  be  found  which  holds,  that  when  the  property  of  A.  is 
seized  in  a  foreign  State  under  an  attachment  issued  against 
the  property  of  B.,  at  the  instance  of  the  creditors  of  B.,  A.  is 
bound  to  appear  in  the  foreign  jurisdiction  and  assert  his  title 
to  the  property.  Such  an  attachment  proceeding  would  be 
ineffectual  to  transfer  or  change-  the  title  to  the  property. 
(Story  on  Conflict  of  Laws,  §  692a,  note  2.) 

If  the  attachment  at  the  suit  of  Ivins  had  been  issued  in 
this  State,  this  debt  could  not  have  been  attached  as  the  debt 
of  Heath,  provided  notice  of  plaintiffs'  claim  had  been  given 
to  the  Ingersolls  at  any  time  before  payment  by  them  under 
the  attachment,  or,  perhaps,  before  their  absolute  liability  to 
pay  under  the  attachment  had  been  fixed.  In  this  State,  the 
seizure  of  the  property  of  A.,  under  an  attachment  issued 
against  B.,  would  be  wholly  ineffectual,  and  shall  a  foreign 
attachment  have  greater  force  than  a  domestic  attachment? 
These  views  are,  I  think,  fully  sanctioned  by  the  case  of  Os- 
good v.  Maguire  (61  N.  Y.  624). 

The  award  required  Heath  to  make  a  certain  assignment,  to 
discontinue  certain  suits,  and  to  execute  certain  releases,  and 
the  defendants  IngersoU  claim  that  he  did  not  do  these  things, 
and  hence,  that  the  plaintiffs  are  not  in  a  condition  to  compel 
performance  of  the  award  on  their  part.  The  proof  tended  to 
show,  and  the  trial-judge  must  have  found  that  the  assignments, 
discontinuances  and  releases  were  tendered  on  the  day  fixed  for 
the  performance  of  the  award.     The  plaintiffs'  counsel,  on  the 
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arguinent,  furnished  us  papers  showing  that  the  assignment, 
disGontinnances  and  releases  had  been  executed  and  accepted 
by  the  Ingersolls.  This  is,  however,  somewhat  controverted 
on  the  part  of  the  Ingersolls.  If  they  have  nofc  been  execated 
and  delivered,  as  required  by  the  award,  provision  can  be  made 
if  desired  by  the  Ingersolls,  in  the  judgment  of  this  court 
that  the  award  in  that  respect  shall  be  complied  with  before 
they  shall  be  required  to  pay  the  amount  awarded  against  them 

By  the  award  Heath  was  found  indebted  to  *f  The  Heath 
and  Smith  Manufacturing  Company"  in  three  small  sums, 
amounting  to  upwards  of  $500 ;  to  Theodore  P.  Austin  in  two 
sums,  amounting  to  upwards  of  $1,800,  and  to  James  H. 
IngersoU  in  the  sum  of  $1,500,  and  the  claim  is  made  on  be- 
half of  the  Ingersolls  that  some,  or  all,  of  these  items  should 
be  allowed  to  them  as  offsets  against  the  sum  claimed  of  them 
by  the  plaintiffs.  It  is  a  sufficient  answer  to  this  claim  that 
these  items  were  not  due  and  payable  to  the  two  Ingersolls, 
who  owe  the  amount  of  the  award  claimed  by  the  plaintiffs, 
and  that  provision  is  made  in  the  award  that  these  items  should 
be  paid  by  deducting  them  not  from  the  $10,000  awarded  to 
Heath,  but  from  another  sum  due  Heath,  the  amount  of  which 
was  to  be  ascertained  in  the  manner  prescribed  by  the  award. 

I  have  now  given  attention  to  all  the  points  made  by  the 
appellants  against  the  judgment  appealed  from,  and  the  result 
is  that  the  judgment  should  be  generally  affirmed  unless  the 
Ingersolls  desire  some  provision  inserted  therein  giving  them 
an  injunction  restraining  the  further  prosecution  of  the  attach- 
ment proceedings  in  Connecticut,  and  also  a  provision  in  ref- 
erence to  the  performance  of  the  award  on  the  part  of  Heath, 
as  above  indicated,  in  which  case  application  may  be  made  for 
the  settlement  of  our  judgment. 

AU  concur,  except  Miller,  dr.,  absent. 

Judgment  accordingly. 
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William  H.  EvKBaoN,  Respondent^  v.  Stephen  H.  Powers      89  627| 

et  al.,  Appellants.  ^^  H9| 

Where,  upon  breach  of  a  contract  of  employment,  by  a  wrongful  discharge 
of  the  employe,  an  action  is  brought  by  him  before  the  expiration  of 
the  term  of  service,  bat  is  not  brought  to  trial  until  after  the  expiration 
thereof,  plaintiff  is  entitled  to  recover  the  same  damages  as  he  would 
have  been  entitled  to  had  the  action  been  commenced  after  the  expira- 
tion of  the  term,  i.  «.,  the  difference  between  the  compensation  fixed  by 
the  contract  for  the  service  and  what  plaintiff  has  received,  together  with 
what  he  was  able  to  earn  after  his  discharge. 

B  teems  that  if  the  trial  is  before  the  expiration  of  the  term,  plaintiff 
is  entitled  to  recover  such  actual  damage  as  the  evidence  shows  he  has 
sustained  up  to  time  of  trial,  and  if  at  that  time  the  loss  is  still  only 
probable,  the  recovery  should  be  for  nominal  damages  only. 

(Argued  May  4,  1S82  ;  decided  October  10, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  January  8,  1881,  which  affirmed 
a  judgment  of  the  General  Term  of  the  Marine  Court  of  the 
city  of  New  York,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  the  breach 
of  a  contract  of  employment.  Plaintiffs  complaint  alleges  that 
on  the  Ist  day  of  January,  1878,  the  defendants  entered  into 
an  agreement  with  him  by  which  it  was  agreed  that  he  should 
work  for  the  defendants  for  the  term  of  one  year  from  the  Ist 
day  of  January,  1878,  to  the  Ist  day  of  January,  1879,  for  the 
sum  of  $1,052  per  year.  That  said  plaintiff  entered  upon  the 
performance  of  said  contract  and  worked  for  the  defendants 
until  the  19th  day  of  January,  1878,  when  the  defendants  dis- 
charged him  from  their  service,  and  refused  to  carry  out  the 
contract  on  their  part. 

For  a  second  cause  of  action  the  plaintiff  sues  as  assignee  of 
one  Frederick  Yager,  and  alleges  that  on  the  Ist  of  Janu- 
ary, 1878,  the  defendants  contracted  with  said  Frederick  Yager, 
whereby  it  was  agreed  that  said  Yager  should  work  for  said  de- 
fendants for  the  term  of  one  year  from  the  1st  of  January, 
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1878,  till  the  Ist  of  January,  1879,  for  the  Bum  of  $780  per 
year,  and  that  said  Yager,  on  or  about  said  Ist  of  January, 
1878,  entered  upon  the  performance  of  said  contract,  and 
worked  for  defendants  until  the  23d  of  January,  1878,  when 
he  was  discharged ;  defendants  refusing  to  cany  out  said  con- 
tract with  said  Yager. 

The  action  was  brought  Angust  26,  1878,  but  was  not  tried 
nnta  March,  1879.    Verdict  for  the  plaintiff  for  $1,731. 94. 

Further  facts  appear  in  the  opinion. 

Samud  Hand  for  appellants.  On  a  contract  for  services  no 
greater  recovery  can  be  had  than  the  amount  due,  if  any  thing, 
at  the  time  of  the  commencement  of  the  action.  {Howard  v. 
Daly,  61  N.  Y.  362 ;  Taylor  v.  Bradley,  39  id.  141 ;  Tole%  v. 
Hazen,  18  Alb.  L.  J.  476 ;  Heim  v.  Wolf,  1  E.  D.  Smith,  10.) 
It  makes  no  difference  with  this  principle  when  the  action 
happens  to  be  tried.  (  WaMson  v.  Tibou,  17  Abb.  184 ;  Smyth 
V.  Alyeaworth,  40  Barb.  104 ;  Castrique  v.  JBemabo,  6  Ad.  & 
El.  p^.  S.]  498.) 

S.  Jones  for  respondent.  The  measure  of  damages  adopted 
by  the  trial-judge  was  correct.  (Sedgwick  on  the  Measure  of 
Damages  [1st  ed.],  107,  108 ;  id.  [6th  ed.]  122 ;  Wilcox  v. 
^xrs,  qfJPlummer,  4  Peters,  172 ;  Wood  on  Master  and  Servant, 
249,  250 ;  Fowler  v.  Arm(yr,  24  Ala.  194 ;  Page  v.  Parihan, 
8  Ga.  190 ;  Hochster  v.  De  La  Tour,  2  E.  &  B.  678 ;  Roper 
v.  Johnson,  L.  K.,  18  C.  B.  767 ;  31  L.  J.  Ex.  84 ;  Frost  v. 
Knigkt,  L.  R,  Exch.  111.) 

Tbacy,  J.  The  only  question  presented  upon  this  appeal 
relates  to  the  rule  of  damages  to  be  applied  in  an  action 
for  a  breach  of  a  contract  of  employment  where  the  servant  has 
entered  upon  the  performance  of  a  contract,  has  been  discharged, 
and  brings  his  action  before  the  expiration  of  the  term,  but  the 
trial  does  not  occur  until  afterward. 

The  case  does  not  contain  the  evidence  taken  upon  the  trial, 
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and  the  question  is  presented  by  an  exception  to  the  charge  of 
the  judge. 

The  judge  charged  that,  if  the  plaintiff  was  entitled  to  re- 
cover, he  was  entitled  to  *^the  difference  as  between  what  the 
contract  called  for  for  the  year  1878  and  the  amount  he  actually 
received,  and  what  he  was  enabled  to  earn  after  his  discharge 
that  year^  which  would  be  $970.  It  appears  that  he  used  every 
endeavor  to  obtain  employment  after  he  was  discharged,  but 
with  what  result  his  testimony  shows."  To  this  charge  the 
defendants'  counsel  excepted.  A  similar  charge  was  gtven  as 
to  the  rule  of  damages  applicable  to  the  case  of  Yager,  and  a 
similar  exception  taken. 

It  is  not  questioned  that,  had  the  action  been  brought  after 
the  expiration  of  the  tenn,  the  rule  of  damages  applied  by  the 
judge  would  have  been  correct,  but  it  is  insisted  that,  inasmuch 
as  the  action  was  brought  before  the  expiration  of  the  term,  a 
different  rule  applies;  that  a  servant  who  would  recover  as 
damages  the  entire  amount  of  compensation  stipulated  for  in 
the  contract  must  wait  until  the  expiration  of  the  term  before 
bringing  his  action.  The  plaintiff^s  cause  of  action  arose  at  the 
time  of  the  breach  of  the  contract,  and  he  was  then  entitled  to 
sue  and  recover  such  actual  damages  as  the  evidence  upon  the 
trial  showed  he  had  sustained  by  the  defendants'  breach.  It 
is  the  breach  and  not  the  time  of  complaining  of  it  which  gives 
the  damage. 

Lord  Mansfield  laid  down  the  doctrine,  "  It  is  agreeable  to 
principles  of  common  law  that  whenever  a  duty  has  incurred 
pending  the  writ,  for  which  no  satisfaction  can  be  had  by  a 
new  suit,  such  duty  shall  be  included  in  the  judgment  to  be 
given  on  the  action  already  pending."  (Sedgwick  on  the 
Measure  of  Damages  [Ist  ed.]  107.)  In  the  authority  last  cited 
the  rule  is  stated  as  follows :  *'  If  the  original  tort  or  breach  of 
contract  is  such  that  the  plaintiff  would  be  entitled  to  nominal 
damages,  then  he  can  go  on  to  give  evidence  of  those  conse- 
quences of  the  act  which  are  immediately  traceable  to  it,  al- 
though they  have  taken  place  after  the  commencement  of  the 
suit."  The  same  author  in  the  sixth  edition  of  the  work,  page 
SiCKELS  —  Vol.  XLIV.        67^ 
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122,  says :  ^^  If  there  is  a  breach  of  contract  the  right  to  Dominal 
damages  exists  at  once  to  vindicate  the  right,  and  snit  may  be 
bronght.  If  those  consequences  for  which  the  law  renders  the 
party  in  default  responsible  have  developed  themselves  so  as 
to  create  absolute  injury  before  the  verdict,  the  jury  are  bound 
to  give  compensation  for  such  injury ;  but  if  at  the  time  of 
trial  the  loss  is  still  only  probable,  the  verdict  should  be  for 
nominal  damages."  (See,  also,  Wilcox  v,  ExecuU/rsof  Pluwr 
meVy  4  Peters,  172.) 

We  think  the  principle  above  stated  is  applicable  to  this  case. 
The  defendants  owed  a  duty  to  the  plaintiff  and  Yager  from 
the  time  of  the  commencement  of  the  action  up  to  January  1, 
1879,  all  of  which  was  during  the  pendency  of  the  writ^  and 
for  which  satisfaction  cannot  be  had  except  in  this  action. 
Where  the  cause  of  action  is  commenced  during  the  term,  but 
the  trial  occurs  after  the  expiration  of  the  term  of  service,  we 
can  see  no  reason  why  the  plaintiff  may  not  be  permitted  to 
recover  the  same  damages  that  he  would  have  been  entitled  to 
recover  had  the  action  been  commenced  after  the  expiration 
of  the  term. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Miller,  J.,  absent. 

Judgment  affirmed. 


In  the  Matter  of  the  Petition  of  Thb  Mutual  Life  Insubakoe 
Company  of  New  York  to  Vacate  an  Assessment. 

Under  the  provision  of  the  act  of  1871  (§  4,  cbap.  226,  Laws  of  1871),  an- 
tborizing  the  commissioner  of  public  parks  of  the  citj  of  New  York 
*'  to  fix  and  establish  the  grades  of  the  streets  **  within  a  specified  territory 
*'  where  the  same  have  not  heretofore  been  fixed  and  established  by  law/' 
not  only  were  such  grades  excepted  as  had  been  fixed  by  legislatlTe  en- 
actment, bat  also  those  lawf  aUj  established  bv  ordinance  of  the  common 
council. 

The  provision  does  not  authorize  a  change  of  grade,  but  deals  onlj  with 
streets  whose  grades  have  not  been  lawfully  established. 

Where,  however,  it  appeared,  upon  application  to  vacate  an  assessment,  that 
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the  commiBsioner  changed  slightly  the  grade  of  a  small  section  of  a  street, 
.  and  that  more  than  the  increased  cost  of  the  improvement  occasioned  by 
the  change  was  charged  upon  the  city,  becaose  in  excess  of  one-half 
the  valuation  of  the  property  benefited,  so  that  if  the  extra  cost  of  the 
illegal  work  had  been  in  the  first  instance,  left  oat  of  the  assessment,  or 
shoold  be  deducted  therefrom,  the  cost  of  work  lawfully  done  would  ex- 
ceed the  amount  of  the  assessment.  Held,  that  there  was  no  substantial 
error,  and  that  an  order  vacating  the  assessment  was  error. 
The  sidewalks  of  the  street  were  laid  but  four  feet  wide.  The  ordinance. 
In  general  terms,  directed  that  the  sidewalks  be  flagged,  without  specify- 
ing the  width.  It  was  passed  a  short  time  prior  to  the  passage  of  the 
city  charter  of  1873  (Chap.  885  of  the  Laws  of  1878),  which  repealed  the 
provision  of  the  charter  of  1870  (§  1,  chap.  888,  Laws  of  1870)  requiring 
all  flagging  to  be  laid  *'  full  width,"  i.  «.,  twelve  feet.  It  did  not  appear, 
however  that  the  contract  for  the  work  was  made  before  such  repeal. 
Held,  that  the  objection  was  untenable  :  that  the  burden  was  upon  the 
petitioner  to  show  substantial  error,  and  this  he  failed  to  do,  as  it  was  en- 
tirely possible  that  the  work  was  in  violation  of  no  existing  statute 
applicable  to  it  when  done. 
The  construction  gives  to  the  act  of  1871  below  (In  re  M,  L,  In$,  Co,,  27 
Hun,  22)  overruled,  although  judgment  is  affirmed. 

(Argued  May  80. 1882 ;  decided  October  10, 1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  April  10,  1882, 
which  reversed  an  order  of  Special  Term  vacating  an  assess- 
ment upon  certain  lots  of  the  petitioner  for  regulating  and 
grading  One  Hundred  and  Sixth  street  in  the  city  of  New  York, 
from  Third  avenue  to  East  river.  (Reported  below,  27 
Hun,  22.) 

The  objections  to  the  assessment  are  stated  in  the  opinion. 

Charles  K  Miller  for  appellant.  The  grade  according  to  which 
the  work  for  which  the  assessment  was  imposed,  having  been 
illegally  fixed,  the  assessment  is  void.  {People  v.  Saines,  49 
N.  T.  687 ;  Laws  of  1813,  chap.  86,  §  175;  Laws  of  1852, 
chap.  52;  Laws  of  1871,  chap.  226.)  The  sidewalks  are  not 
fiagged  the  width  provided  by  law.  (Laws  of  1870,  chap.  383, 
§  1,  p.  884.) 

J.  A.  jBeaU  for  respondent.  The  grade  was  lawfully 
changed  in  1871.  (Laws  of  1871,  chap.  226,  §  4 ;  Laws  of  1867, 
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chap.  580;  Laws  of  1870,  chap.  593;  Laws  of  1873,  chap. 
835,  §§  9,  10,  12,  13,  14, 15,  16,  17,  29,  70,  91,  102,  111-115; 
Laws  of  1872,  chap.  580,  §§  1, 4,  7.)  Substantial  error  is  neces- 
sary to  affect  an  assessment.  (Laws  of  1874,  chap.  312;  Inre 
TJpsoThy  Ct.  of  Appeals  MSS. ;  In  re  Second  Ave,  M.  E.  Churchy 
66  N.  T.  395.)  Where  four  feet  of  flagging  only  has  been 
laid  and  an  assessment  therefor  imposed,  the  subsequent  flag- 
ging to  full  width  must  be  paid  for  by  general  taxation.  (Jn  re 
Oarvey,  77  N.  T.  523;  Laws  of  1874,  chap.  313;  Laws  of 
1872,  chap.  580,  §  7.)  Even  if  the  change  of  grade  of  1871 
was  made  without  adequate  authority,  the  error  is  not  such  as 
to  call  for  or  authorize  the  vacation  of  the  assessment,  but 
presents  a  proper  case  for  the  reduction  thereof  in  proportion 
to  the  unlawful  increase.  (Laws  of  1870,  cliap.  383,  §  27 ;  In 
re  Merriam^  84  N".  Y.  596 ;  In  re  Hebrew  Asylum^  70  id. 
476 ;  In  re  St.  Joseph^ a  Asylum^  69  id.  353;  In  re  AtiohmiUi/,  18 
Hun,  327 ;  In  re  Upsony  Ct.  of  Appeals,  MSS.)  As  the  sev, 
eral  acts  relative  to  proceedings  of  this  character  are  intended 
to  afford  full  and  adequate  relief,  as  in  a  proceeding  in  equity, 
it  is  clear  that  the  petitioner  has  established  no  ground  for 
such  relief.  {In  re  Merriam^  84  N.  Y.  596-610 ;  In  re  Ken- 
dally  85  id.  303 ;  In  re  Pdion^  id.  651 ;  In  re  Upsony  Ct.  of 
Appeals,  MSS.;  In  re  N.  T.  P.  E,  Pvb.  Schod,  75  N.  Y.  324; 
Laws  of  1880,  chap.  550.) 

Finch,  J.  The  assessment  which  is  assailed  in  this  proceeding 
was  levied  to  pay  the  expense  of  regulating  and  grading  One 
Hundred  and  Sixth  street,  from  Third  avenue  to  the  East  river. 
The  substantial  error  asserted  is,  that  the  work  was  done  with- 
out lawful  authority,  and  could  not  serve  as  the  basis  of  a 
valid  assessment.  It  is  not  questioned  that  the  commissioner 
of  public  works  had  authority  to  regulate,  curb,  gutter  and 
flag  the  street  in  question,  upon  the  established  and  lawful 
grade.  But  he  went  beyond  that  limit.  He  changed  the 
grade,  and  the  first  question  presented  is,  whether  this  was 
rightfully  done.  The  authority  claimed  is  derived  from  the 
act  of  1871.     (Chap.  226,  §  4.)     That  empowered  the  com- 
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missioner   ^'to   establish  and  fix  the  grades  of  the  streets 
extending  to  the  East  river  north  of  East  Fourteenth  street, 
and  east  of  First  avenue,  where  the  same  have  not  heretofore 
been  fixed  and  established  by  law."     It  is  admitted  that  the 
grade  of  One  Hundred  and  Sixth  street  had  been  ^^  fiiced  and 
established''  in  1853,  by  an  ordinance  of  the  common  coundl, 
but  it  is  claimed,  and  the  General  Term  has  so  held,  that  the 
act  of  1871  must  be  construed  to  except  from  the  authority  of 
the  commissioner  only  such  grades  as  had  been  fixed  by  an  act 
of  the  legislature,  and  not  such  as  had  been  established  by  or- 
dinance of  the  common  council.    We  cannot  assent  to  this 
construction.     The  natural  meaning  of  the  act  must  be  warped 
in  order  to  justify  it.    It  does  not  purport  to  authorize  a 
cJiange  of  grade.     It  deals  only  with  streets  whose  grades  had 
not  been  established,  and  where  some  authority  must  intervene 
to  fix  them  for  the  first  time.     The  authority  to  ''  fix  and 
establish  the  grades  "  implies  that  such  duty  had  not  been  done 
m  the  cases  intended  to  be  reached,  and  the  meaning  is  made 
quite  clear  by  the  final  words,  "where  the  same  have  not  here- 
tofore been  fixed  and  established  by  law."     The  commissioner 
could  fix  grades  where  none  had  been  lawfully  determined. 
Where  they  had  been  already  established  by  competent  author- 
ity, he  was  without  power  to  make  a  change.     An  ordinance 
of  the  common  council,  regularly  passed,  and  within  the  scope 
of  the  authority  conferred  upon  it  by  the  legislature,  is  a  law. 
That  it  is  local,  and  not  general,  in  its  operation  does  not 
alter  its  inherent  character,  or  modify  its  binding  effect.     A 
grade  fixed  by  such  ordinance  is  fixed  by  law,  and  the  act  re- 
ferred to  cannot  be  justly  construed  to  authorize  a  change  by 
the  commissioner  of  a  grade  already  lawfully  fixed.     It  is  said, 
however,  that  this  construction  will  make  the  authority  con- 
ferred wholly  without  force  or  meaning,  since  the  grades  of 
every  street  within  the  described  area  had  been  previously  fixed, 
either  by  the  legislature  or  the  common  council.     If  such  facts 
were  fully  established,  we  might  be  driven  to  the  construction 
of  the  General  Term,  in  order  to  give  the  act  some  possible 
application,  but  they  were  not  proved  or  established  on  the 
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hearing,  and  are  denied  on  the  argument.  Both  sides  refer  to 
previous  statutes,  and  to  ordinances  of  the  common  council 
It  is  impossible  to  say,  without  a  very  careful  and  laborious  in- 
vestigation, and  with  very  inadequate  means  of  reaching  correct 
results,  how  the  truth  is.  It  may  well  be  that  the  authority 
was  given  to  cover  an  uncertainty,  and  reach  a  possible  emer- 
gency. We  remain  of  opinion,  therefore,  that  the  power  of 
the  commissioner  to  fix  a  grade  was  confined  to  cases  in  which 
no  lawful  grade  had  been  already  established,  and  that  he 
changed  the  grade  in  the  present  case  without  lawful  authority. 

The  consequence  and  eflEect.of  that  error  remains  to  be  con- 
sidered. Two  things  are  said  on  behalf  of  the  city  :  that  no 
substantial  error  is  shown ;  and  that  in  any  event  the  assess- 
ment should  be  reduced  and  not  vacated.  We  must  first  be 
sure  of  ^the  facts.  The  details  of  this  improvement  show  three 
thousand  eight  hundred  and  sixty-three  lineal  feet  of  curb 
and  gutter.  As  these  were  extended  on  both  sides  of  the 
street,  one-half  of  that  amount,  or  nineteen  hundred  and  thir- 
ty-one feet,  appears  to  have  been  the  total  length  of  the  improve- 
ment. Of  this  distance,  all,  except  a  space  between  First 
avenue  and  the  East  river,  was  regulated,  curbed  and  guttered 
upon  the  lawful  grade  as  fixed  by  the  common  council. 
Beyond  First  avenue  and  toward  the  river,  the  crown  of  the 
street  was  moved  fifty-nine  feet  and  six  inches  further  east, 
the  cliange  apparently  beginning  one  hundred  and  ninety-seven 
feet  east  of  First  avenue ;  the  total  additional  rise  at  the  new 
point  of  the  crown  being  but  seven  inches,  and  at  avenue 
A,  on  the  bank  of  the  river,  but  one  foot.  It  is  shown 
that  this  change  required  an  excess  of  one  thousand  cubic 
yards  of  filling.  The  cost  of  the  curb  and  gutter  and  of  the 
flagging  on  the  changed  grade  must  have  been  so  nearly  the 
same  with  that  required  by  the  old  grade,  that  any  possible 
difference  in  those  items  is  trifling  and  unimportant,  and  may 
be  disregarded  ;  and  it  thus  becomes  apparent,  that  all  the  ex- 
cess of  cost  upon  the  changed  grade  was  due  to  the  additional 
filling,  and  was  less  than  $1,000. 

The  whole  expense  of  the  improvement  waS  $28,387.60.    Of 
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this  there  was  assessed  upon  the  property  benefited,  $27,378.18, 
and  the  balance  of  expense,  being  $1,009.42,  was  charged 
npon  the  city  because  in  excess  of  one-half  of  the  valuation 
of  the  property  benefited.  It  is  thus  apparent  that  if  the 
extra  cost  of  the  illegal  work  creating  the  new  grade  had  been 
in  the  first  instance  left  out  of  the  assessment,  or  is  deducted 
from  it  now,  there  will  remain  work  lawfully  done,  to  an 
amount  exceeding  the  assessment  actually  levied.  In  other  words, 
the  entire  increased  expense  resulting  from  the  unlawful  work 
came  upon  the  city  and  was  borne  by  it,  and  the  property  own- 
ers were  not  compelled  to  pay  any  part  of  such  excess.  So  that, 
whether  the  work  of  filling  on  this  small  section  of  the  street 
was  done  lawfully  or  unlawfully,  it  in  no  manner  altered  the 
amount  of  the  assessment  upon  the  adjoining  property.  There 
is,  therefore,  no  substantial  error  affecting  the  prgperty  own- 
ers, and  they  have  suffered  no  injury  from  the  unlawful  act 
alleged,  unless  there  is  force  in  the  further  contention  of  the 
appellant  that  the  assessment  was  for  benefit  upon  the  legal 
grade,  and  any  deviation  destroyed  the  whole  assessment. 
That  doctrine  goes  too  far.  The  act  of  1870  (Chap.  383,  §  27), 
which  allows  a  reduction  in  cases  of  unlawful  increase  of 
expense,  and  the  decisions  which  have  recognized  and  applied 
it  {In  re  Merriam^  84  N.  Y.  59C ;  In  re  Upson^*  MS8.), 
show  very  clearly  that  an  unlawful  increase  of  expense  which  can 
be  accurately  ascertained  and  separated  from  the  general  assess- 
ment, may  be  rejected,  leaving  the  rest  to  stand ;  and  does  not 
necessarily  drag  down  the  whole  assessment  The  petitioner 
comes,  alleging  substantial  error.  To  be  such,  he  must  have 
suffered  an  injury,  and  be  able  to  show  that  in  some  manner 
he  has  been  harmed  and  a  substantial  right  has  been  invaded. 
This  he  does  not  show ;  what  he  complains  of  he  has  not  been 
compelled  to  pay  for ;  and  he  does  not  make  it  apparent  that 
his  benefit  from  the  improvement  is,  or  can  be,  any  the  less  by 
reason  of  the  slight  and  unimportant  change  of  grade.  He 
insists  that  we  should  infer  such  fact.  There  might  be  such  a 
change  of  grade,  so  serious  and  important,  evidently  so  affect- 

Antet  p.  67. 


536     Matteb  op  Petitiok  op  Mutual  Lipe  Iisrs.  Co.     [Oct, 

opinion  of  the  Court,  per  Eikch,  J. 

ing  adjoining  property,  as  to  make  the  actual  asseasoient 
inapplicable  and  entirely  diBarrange  its  basis.  TMs  is  not  such 
a  case,  and  if,  notwithstanding,  the  change  made  in  truth 
affected  the  property  differently  from  the  authorized  improve- 
ment, the  petitioner  should  have  proved  the  fact.  The  natural 
inference  from  the  slight  and  unimportant  change  is  the  other 
way.  Until  injury  is  shown,  the  error  is  technical  and  not 
substantial. 

The  question  raised  as  to  the  effect  of  laying  the  sidewalk 
four  feet  in  width,  instead  of  twelve,  is  also  relied  upon  as  a 
substantial  error,  for  which  the  assessment  should  be  vacated, 
or  at  least  reduced.  By  section  1  of  chapter  383  of  the  Laws 
of  1870,  all  flagging  in  the  city  of  New  York  was  required  to 
be  laid  "  full  width,"  which  is  shown  to  be  twelve  feet.  But 
this  act  of  1870  was  expressly  repealed,  with  the  exception  of 
two  sections  which  do  not  touch  the  present  inquiry,  by  chapter 
336  of  the  Laws  of  1873,  passed  April  30  of  that  year. 
The  improvement  of  One  Hundred  and  Sixth  street  was  or- 
dered by  the  conmion  council  a  few  months  before  that  repeal, 
and  on  October  23,  1872.  The  ordinance  directed  in  general 
terms  that  the  sidewalks  be  flagged,  and  did  not  assume  or 
purport  to  narrow  the  flagging.  How  soon  thereafter  the 
work  began  we  do  not  know.  But  as  contracts  had  to  be 
made  after  an  advertisement  for  proposals,  and  the  final  assess- 
ment for  the  completed  work  was  not  confirmed  until  1875,  it 
is  probable  that  the  contracts  were  made  after  the  repeal  of 
the  act  requiring  the  sidewalks  to  be  of  full  width.  At  all 
events  the  burden  is  on  the  petitioner  to  show  substantial  error, 
and  he  fails  to  do  so  when  he  leaves  it  entirely  possible  that 
the  work  which  he  assails  was  lawful,  and  in  violation  of  no 
existing  statute  applicable  to  it  when  done* 

For  these  reasons  we  think  the  order  of  the  General  Term 
should  be  affirmed,  with  costs. 

All  concur,  except  Tka-Ot,  J.,  absent 

Order  affirmed. 
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Jacob  B.  Tallman,  Bespondent,  v.  John  Host,  Appellant. 

A  valuable  oonsideralaoii  is  an  essential  and  neoessarjr  element  of  an  equit- 
able assignment,  and  to  make  an  order  or  direction  to  pay  effectual  as  an 
assignment,  it  must  appear  tliat  such  a  consideration  was  paid  therefor. 

(Argued  June  6, 1883 ;  decided  October  10, 1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  February  7,  1881,  which 
affirmed  judgment  in  favor  of  plaintiflE,  entered  upon  a  verdict, 
and  affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  a  balance  of  the  purchase- 
price  of  certain  premises  conveyed  by  plaintiff  to  defendant. 

Defendant  admitted  that  the  balance  claimed  was  unpaid, 
but  set  up  as  a  counter-claim  an  indebtedness  of  plaiutiff  to  one 
Lynch,  a  real  estate  broker,  for  commissions  in  effecting  a  sale 
of  the  premises,  and  an  assignmeut  of  the  claim  to  defendant. 
On  the  trial  defendant  gave  in  evidence  the  following  in- 
strument : 

ExHiBir  I. 
**  J.  B.  Tallman  : 

"Please  pay  to  Mr.  John  Hoey,  or  bearer,  $860;  being 
amount  of  commissions  due  me  on  sale  of  624  Fifth  ave. 
"  N.  T.,  Jan'y  18,  72."  "  M.  A.  J.  LYNCH." 

It  did  not  appear  that  defendant  was  indebted  to  Lynch  at 
the  time  of  the  delivery  of  said  instrument  to  him,  or  that  he 
paid  or  parted  with  any  thing  on  receipt  thereof. 

Charles  Edward  Souther  for  appellant.  It  was  error  to  with- 
hold from  the  jury  a  consideration  of  the  counter-claim,  there 
being  evidence  on  both  sides  to  support  it.  {Morton  v.  NayloTy 
1  Hill,  684 ;  Hatt  v.  City, of  Buffalo,  1  Keyes,  196  ;  ShvM^ 
worth  V.  Bruce,  7  Rob.  160 ;  BaUou  v.  BoUmdy  14  Hun,  359 ; 
Brill  V.  TutUe,  81  N.  Y.  454.)  The  law  presumes  the  assign- 
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ment  to  have  been  upon  a  good  consideration  until  the  contrary 
appears  affirmatively.  {Bdden  v.  Meeker^  47  N.  Y.  311 ;  James 
V.  ChalmerSy  6  id-  209.)  It  was  not  open  to  the  plaintiff  to  dis- 
pute the  consideration.  {MiUa  v.  FoXy  4  E.  D.  Smith,  223 ; 
Petersen  v.  Chemical  Bk.^  32  N.  Y.  47 ;  Hays  v.  Haythom^  74 
id.  489, 490;  Stone  v.  Frost,  61  id.  615;  2  Story's  Eq.  Jur.,  §  1057; 
Freeman  v.  Falconery  45  N.  Y.  Supr.  Ct.  383.)  Consider- 
ing the  transaction  as  an  equitable  assignment,  it  was  irrevocable 
in  equity  as  soon  as  it  was  delivered  to  the  holders,  and  at  law 
as  soon  as  it  was  assented  to  by  the  defendant,  so  far  as  to  re- 
quire him  to  appropriate  so  much  of  the  profits  as  were  equal 
to  the  amount  of  the  note,  to  its  payment.  {Munger  v.  Shan- 
nony  61  Jf .  Y.  258 ;  Menony  v.  Ferrers,  3  Johns.  71-83  ;  Peyton 
V.  HaUettj  1  Caines,  353 ;  Canfidd  v.  Monjer,  12  Johns.  346 ; 
2  Story's  Eq.  Jur.,  §  1044 ;  Wylie  v.  Marine  Bk.,  61  N.  Y. 
416.)  Payment  could  not  be  rightly  made  by  plaintiff  after 
notice  to  him  that  the  claim  had  for  what  it  was  worth  been 
transferred  to  the  defendant.  (Ma/ndeviUe  v.  Wdch,  5  Wheat. 
277 ;  2  Story's  Eq.  Jur.  [12th  ed.],  §§  1040,  1055 ;  BriU  v, 
TuUle,  81  N.  Y.  457 ;  1  Keyes,  199  ;  Crocker  v.  Whitney,  10 
Mass.  319 ;  Cutts  v.  Perkins,  12  id.  211.) 

William  Allan  for  respondent.  The  order  given  to  de- 
fendant, by  Mr.  Lynch,  on  plaintiff,  for  payment  of  his  commis- 
sions, is  a  bill  of  exchange.  (Chitty  on  Bills,  55;  Cook  v. 
Satterlee,  6  Cow.  108;  Leonard  v.  Mason,  1  Wend.  622;  En- 
7^ks  V.  DeMiU,  75  N.  Y.  373 ;  Britt  v.  Hussell,  81  id.  454 ; 
AUy.'Gen.  v.  Oont.  L.  Ins.  Co.,  71  id.  325 ;  3  R.  S.  [Banks' 
5th  ed.]  68,  §  6 ;  Munger  v.  Shannon,  61  N.  Y.  251,  255.) 
The  order  denying  a  new  trial,  upon  the  ground  of  surprise,  is 
not  reviewable  in  this  court.  {Sheldon  v.  Z>.  dk  H.  C.  Co.,  29 
N.  Y.  634 ;  BedeU  v.  Chase,  34  id.  338 ;  Lawrence  v.  Ely,  38 
id.  42 ;  Tracy  v.  AUmeyer,  46  id.  698 ;  SoovUle  v.  Langdon, 
50  id.  687.)  There  being  no  evidence  to  show  that  defendant 
was  a  creditor  of  Lynch,  there  was  no  fund  to  appropriate  to  a 
creditor.  {Mwnger  v.  Shannon,  61  N.  Y.  258.)  The  right  to 
allow  further  evidence,  after  a  case  is  deliberately  submitted,  or 
to  allow  a  party  to  withdraw  a  juror,  is  one  of  judicial  discre- 
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.tion.  {Bttffffles  v.  JSuU^  14  Johns.  112;  Colton  v.  State^  4 
Tex.  260;  TUderh  v.  Oa/rdii&r^  25  Wend,  633;  Sproule  v. 
Beaolute  Fire  Ins.  Co,^  1  Lans,  71 ;  Oakley  v.  Lewisy  7  Rob. 
Ill;  3  Wait's  Pr.  401;  BeLeyer  v.  Michalia,  5  Abb.  203; 
Jackson  v.  i?o^,  9  Johns.  77 ;  People  v.  Ma/rk»^  10  Hun,  297 ; 
Taylor  v.  Marlen^  11  How.  285 ;  JKeakin  v.  Anderson^  11 
Barb.  216.)  The  absence  of  a  material  witness  is  not  a  ground 
for  a  new  trial.     {Poet  v.  Vf rights  1  Caines,  111.) 

FmcH,  J.  The  instrument  which  is  the  subject  of  this  liti« 
gation  is  described  bj  the  plaintiff  as  a  bill  of  exchange ;  and 
claimed  by  the  defendant  to  operate  as  an  equitable  assign- 
ment of  the  commissions  alleged  to  have  been  earned  by 
Lynch  and  due  from  the  plaintiff.  If  a  bill  of  exchange,  Tall- 
man  could  not  be  made  liable  for  want  of  acceptance  in  writing. 
If  the  holder  can  enforce  it  at  all,  it  must  be  upon  the  ground 
of  an  equitable  assignment.  But  the  circumstance  which  jus- 
tifies and  induces  that  equitable  construction  which  treats  as  an 
assignment  what  is  not  strictly  and  legally  such,  is  the  exist- 
ence of  a  valuable  consideration  for  the  imperfect  transfer. 
{B/*iU  V.  Tuttlej  81  N.  Y.  457.)  It  proceeds  upon  a  necessity 
demanded  by  the  justice  of  the  case,  and  to  obviate  an  injury 
or  a  wrong  which  would  otherwise  occur.  Where  the  holder 
has  parted  with  nothing,  and  so  loses  nothing  by  the  applica^ 
tion  of  ordinary  legal  rules,  no  pressure  of  justice  requires  the 
intervention  and  the  help  of  an  equitable  doctrine.  And  so  it 
follows  that,  conceding  the  order  to  have  been  drawn  on  a  par-' 
ticular  fund  {AtCy-GerCl  v.  Contmental  Life  Ine.  Co.,  71  N. 
Y.  325 ;  27  Am.  Rep.  55),  yet  the  presence  of  a  valuable  con- 
sideration upon  which  the  order,  or  dii-ection  to  pay,  was 
founded,  becomes  the  essential  and  necessary  element  of  an 
equitable  assignment.  That  element  is  wanting  in  the  present 
case.  It  is  claimed,  however,  to  be  supplied  by  a  legal  pre- 
sumption. It  is  undoubtedly  true  that  where  an  actual  assign- 
ment exists  it  is  presumed,  in  the  absence  of  proof  of  the 
facts,  to  have  been  made  upon  adequate  consideration.  {Belden 
V.  MeekeVy  47  N.  Y.  311.)    But  here  no  actual  assignment  was 


540  Welsh  et  al.  v.  Oossleb  et  al.  [Oct, 


Statement  of  caae. 


ever  ezecated.  The  equitable  rule  which  transforms  a  mere 
order  into  an  assignment  is  brought  into  play  by  a  just  neces- 
sity, eidsting  and  established,  and  not  by  a  mere  possibility  or 
presumption.  But  in  the  case  at  bar  the  facts  proven  repel 
V^  any  such  presumption.  /  Not  only  did  both  Lynch  and  Hoey, 
when  upon  the  witness  stand,  fail  to  assert  any  consideration 
passing  between  them  for  the  order  on  Tallman,  but  Lynch 
tells  us  substantially  the  contrary.  He  says  that  if  the  order 
was  not  paid  he  expected  to  get  his  commissions  of  Tallman, 
and  afterward  did  settle  with  him  for  them  as  the  real  owner 
to  whom  they  were  due.  These  facts  indicate  that  the  order 
was  without  actual  consideration ;  that  it  was  held  by  Hoey 
merely  for  collection  as  the  agent  and  on  behalf  of  Lynch ;  or 
at  most  was  an  unexecuted  and  imperfect  gift.  Li  neither 
event  could  the  doctrine  of  equitable  assignment  apply.  We 
discover  no  ground  upon  which  the  counter-claim  pleaded  can 
rest ;  and  the  plaintiflPs  cause  of  action  for  the  balance  of  pur- 
chase-money being  conceded,  a  recovery  for  that  was  properly 
allowed. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed 


m  ^ 


'  Sahitel  Welsh  et  al.,  Appellants,  v.  Jobix  H.  Gossles  et  aL, 

Kespondents. 

Defendaats,  who  were  doing  bosinesfl  in  New  York,  contracted  with  one 
F.  to  seU  him  a  quantity  of  sugar  to  be  sent  from  3t.  Vincent,  and  to  be 
"May -June  shipment."  The  purcliase-money  to  l>e  paid  at  the  port  of 
departure.  F.  thereupon  applied  to  plaintiflb  for,  and  received  from 
them,  a  letter  of  credit  to  their  correspondents  in  London,  which,  by  its 
terms,  expired  unless  used  before  June  80,  and  required  a  May  or  June 
shipment,  and  bills  of  lading  to  plaintiffs'  order ;  this  was  delivered  by 
F.  to  defendants  ;  at  defendants'  request  a  credit  by  telegram  was  sub- 
stituted, the  form  and  language  of  which  was  dictated  and  proposed  by 
defendants.  It  contained  no  prohibition  as  to  use  later  than  June.  No 
change,  however,  was  made  in  the  original  contract.     No  shipment  of 
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sugar  was  made  until  July,  when  a  eargo  was  shipped  the  hills  of  lad- 
ing heing  made  to  plaintififs,  and  the  credit  was  used  therefor.  On  arrival 
of  the  sugars  at  New  York,  F.  refused  to  receive  them,  hecanse  not  ship- 
ped in  compliance  with  the  contract.  Plaintiffs  thereupon  notified  de- 
fendants tliat  they  could  not  receive  them  for  F.,  and  offered  to  surrender 
them  upon  payment  of  the  advances.  Upon  their  refusal  to  take  them, 
and  after  due  notice,  plaintiffs  sold  the  sugars.  In  an  action  to  recover 
the  halance  of  the  'advances  after  application  of  the  proceeds  of  sale, 
AM,  that  F.  was  not  hound  to  accept  sugars  shipped  in  July  ;  that  neither 
defendants  nor  their  representatives  at  St.  Vincent  acquired  a  right  to 
use  the  credit  after  June  80,  although  the  form  of  the  telegraphic  credit 
enabled  them  to  do  so ;  that  in  substance  and  effect  defendants  took 
plaintiffs'  money  as  a  forced  loan  or  advance  upon  the  consignment  of 
the  sugars  to  be  sold  on  commission  on  their  account ;  that  plaintiffs 
therefore  were  entitled  to  recover,  and  a  nonsuit  was  error. 
Welsh  V.  Gassier  (15  J.  &  S.  104),  reversed. 

(Argued  June  12,  1882;  decided  October  10, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Oonrt  of  the  city  of  New  York,  entered  upon  an  order  made 
at  the  February  term,  1881,  which  affirmed  a  judgment  in 
favor  of  defendants,  entered  upon  an  order  nonsuiting  plaint- 
iffs upon  trial    (Reported  below,  15  J.  &  S.  104.) 

This  action  was  brought  to  recover  an  alleged  balance  due 
for  moneys  had  and  received. 

The  material  facts  are  stated  in  the  opinion. 

Edward  Patterson  for  appellants.  The  defendants,  having 
failed  to  perform  their  contract  with  Finlay,  discharged  him 
from  his  obligation  to  take  the  goods.  {Bowes  v.  Sha/ad^  L. 
R.,  5  H.  of  L.  28;  Benjamin  on  Sales,  j^o^^imy  Hoa/re  v. 
Bennie,  5  H.  <fe  N.  19 ;  29  L.  J.  Exch.  73 ;  Oatlin  v.  Tobias, 
26  N.  r.  217 ;  R(yuse  v.  Lewis,  2  Keyes,  352 ;  Russell  v. 
NichoU,  3  Wend.  112.)  He  was  entitled  to  consider  that  the 
defendants,  by  their  non-performance,  had  themselves  rescinded 
the  contract.   (SeipelY,  Int.  Life  Ins.  Co.,  84  Penn.  St.)  Plaint- 

iflEs'  special  agency  was  to  accept  for  Finlay  "  May  -^  June 
shipments,"  and  they  could  not  bind  him  by  accepting  any  thing 
else.  {Nixon  v.  Palmer,  4  Seld.  398;  Liist  India  Co.  v. 
HeThsl&y,  1  Esp.  11 ;  Rossiter  v.  Rossiter,  8  Wend.  498.)    Pay- 
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ment  by  Kleinworth,  Cohen  &  Co.  of  D.  K.  Porter  &  Co.*8 
drafts  was  payment  to  the  defendants.  {Blackman  v.  Thomas^ 
28  N.  Y.  67.)  The  defendant^,  in  using  that  letter  of  credit, 
could  not  put  the  plaintiffs  in  any  other  or  less  advantageous 
position  as  to  the  merchandise,  than  they  would  have  been  in 
had  it  been  used  for  Finlay's  purchase.  {AUantic  Dry  Dock 
Co.  V.  Leavitty  50  Barb.  135 ;  Hendricks  v.*  Jvdah^  2  Caines, 
25 ;  BarOeU  v.  Crozievy  17  K  T.  439 ;  Frost  v.  Ins.  Co.,  5 
Denio,  154;  Abbott  on  Shipping  [5th  ed.],  286;  Lucas  v. 
Trockdlsy  1  CI.  &  F.  457.)  The  plaintiflEs,  therefore,  received, 
and  were  entitled  to  receive,  the  goods  as  commission  mer- 
chants, as  that  was  the  capacity,  or  relation,  in  which  they  issued 
tlie  credit ;  and  that  credit  attracted  to  it,  when  used,  the  goods 
shipped  piirsnant  to  its  requirements.  {Cayuga  Nat.  BTc.  v. 
DanielSy  47  N.  Y.  636;  Farmers^  etc.y  Bk.  v.  Logan^  74 
id.  579 ;  Gihon  v.  Stanton^  9  id.  481 ;  Brovm  v.  McOrau^ 
14  Peters,  479 ;  Ma/rfield  v.  Goodhue^  3  Comst.  62 ;  Hidden 
v.  WaldOy  55  N.  Y.  294.)  A  pledgee  can  recover  a  balance  of 
his  debt,  even  though  he  was  in  fault  in  selling  the  subject  of 
the  pledge.  {Duden  v.  Wa/rizf elder ^  16  Hun,  339  ;  Gourman 
V.  Smithy  81  N.  Y.  25.)  Defendants,  having  received  the 
plaintiffs'  money,  and  having  furnished  merchandise  insufficient 
in  value  to  cover  the  amount  drawn  upon  the  letter  of  credit, 
the  law  implies  a  promise  to  pay  the  deficiency.  {Byxbie  v. 
Woody  24  K  Y.  610;  GiJion  v.  Stantony  9  id.  482-3;  Pierce 
V.  CraftSy  12  Johns.  90 ;  Tieman  v.  JacksoUy  5  Peters,  597 ; 
Neilson  v.  BligJUy  1  Johns.  Cas.  205;  Mason  v.  WhUcy  17 
Mass.  560 ;  Fleming  v.  Alter,  7  S.  &  R.  295.)  It  is  imma- 
terial what  designation  is  given  to  the  action.  (Briggs  v.  Cent 
JV.  Bk.y  61  How.  Pr.  256 ;  Bradley  v.  Aldrichy  40  N.  Y. 
504.)  A  sufficient  tender  back  of  the  goods  was  made. 
(  Wheelook  v.  Tannery  89  N.  Y.  486 ;  Swndford  v.  TravsrSy 
7  Bosw.  508.) 

S.  Sidney  Smith  for  respondents.  There  was  a  sufficient 
tender  of  performance  by  defendants  and  acceptance  by  plaint- 
iffs. {Cobb  V.  Ho;tfieUy^&  N.  Y.  533, 536, 537 ;  Godth  v.  WhiUy 
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35  Barb.  76 ;  Dotmoe  r.  BawSy  64  N.  Y.  416.)  Plaintiffs,  by 
refusing  to  give  up  the  sugars  without  being  indemnified  bj 
afterward  entering,  dealing  with  and  selling  them,  accepted 
them  as  in  compliance  with  the  terms  of  their  contract,  and 
they  cannot  now  claim  otherwise..  {Chapman  v.  Morton^  11 
M.  &  W.  534 ;  OM  v.  Haffidd,  46  N. Y.  533, 536, 537 ;  Street  v. 
Blay,  2  B.  &  A.  456,  463 ;  Comwal  v.  Wilson^  1  Ves.  Sr. 
509 ;  Masaon  v.  Bovety  1  Denio,  69 ;  Pomeroy  v.  Shawy  2 
Daly,  267 ;  Benjamin  on  Sales  [1st  Am.  ed.],  703 ;  HomcasUe 
V.  Farra/fhy  3  B.  &  A.  497 ;  Campbell  v.  Flemmgy  I  A.  &  £. 
40;  8.  CyS  N.  &  M.  834;  Voorhees  v.  iSwZ,  2  Hill,  288; 
Began  v.  Weyer^  5  id.  389 ;  Van  Epp%  v.  Harriaony  id.  66 ; 
Bo88  V.  LiUevtoUy  6  Hun,  280 ;  Dowe  v.  Grriawoldy  4  id.  550  J 
Sprague  v.  Baker y  20  Wend.  61 ;  McCriUia  v.  Carltony  37  Vt. 
139 ;  Peters  v.  Goochy  4  Blackf.  [Ind.]  515  ;  Downer  y.  Smithy 
32  Vt.  1 ;  Wheaton  v.  Bakery  14  Barb.  594 ;  Moyer  v.  Shoe- 
vhikeTy  5  id.  319 ;  Clark  v.  Baker y  5  Mete.  452-461 ;  Stevens 
V.  Hydey  32  Barb.  171, 182 ;  Shields  v.  P^g^ri^,  2  Sandf .  262-8 ; 
affirmed,  4  0om8t.  122;  Mansfield  v.  Trigg^  113  Mass.  354; 
Lindsay  v.  Fergvsony  3  Alb.  L.  J.  211 ;  Matteanjoan  Co,  v. 
Bentleyy  13  Barb.  641-4 ;  G^^/^A  v.  Whiiey  35  id.  76  ;  Springer 
V.  Z>w?y<5r,  58  id.  189-193 ;  50  N.  Y.  19 ;  Clarkson  v.  Cun- 
ninghamy  4  Mass.  502;  Sinclair  v.  NeiUy  1  Hun,  80,  82 
Farrell  v.  Cl?rJ<?«,  4  id.  128 ;  J/iin^r  v.  Tuckery  1 C.  &  P.  15 
EimbaU  v.  Cunninghamy  4  Mass.  502 ;  S.  (7.,  3  Am.  Dec.  230 
{Clark  V.  Dicksony  1  E.  B.  &  E.  148.)  To  make  a  tender 
valid,  it  must  be  made  without  the  imposition  of  any  condi- 
tion, restriction  or  qnalification  whatever.  {Boosevelt  v.  BidPs 
Bead  Bk,y  45  Barb.  679 ;  Wood  v.  Hitohoocky  20  Wend.  47 ; 
Cashmmi  Y.  Martiny'60  How.  Pr.  337;  BioksviUe  <&  Cold 
Spring  B .  E.  E.  Co.  v.  Z.  L  E.  E.  Cb.,  48  Barb.  355 ; 
Wilder  v.  Seeleyy  8  id.  408.)  A  tender  must  be  kept  good.  If 
after  it  be  made  the  party  nses  the  property  in  his  business, 
the  tender  is  not  valid.  {Stevens  v.  HydCy  32  Barb.  171,  182 ; 
Eoosevelt  v.  BvUOs  Head  Bk.y  45  id.  679.)  An  action  for 
money  had  and  received  will  not  lie  where  the  contract  has  been 
partially  executed  ;  in  such  a  case  the  plaintifEs  must  resort  to 
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their  action  for  damages.  {J^ev^ns  v.  Otcshingy  1  N.  H.  17 ;  >& 
a,  8  Am.  Dec.  47  ;  Pet^s  r.  Gooch,  4  Blackf  .  [Ind.]  515 ;  1 
Ohitty's  PI.  [16th  Am.  ed.]  923 ;  Clarke  v.  Dickson^  1  E.  B. 
&E.  148;  2  Pars,  on  Cont.  [6th  ed.]  679,680;  JfeiCWCw  v. 
Carlton,  37  Vt.  139 ;  Wheaton  v.  Baker,  14  Barb.  594 ;  Mayer 
y.  Shoemaker,  5  id.  319.)  The  last  letter  of  credit  was  a  written 
paper  complete  in  itself,  and  must  be  deemed  to  have  super- 
seded all  that  went  before.  {RiU  v.  8.  B.  <&  If.  Y.  JR.  B.  Co. , 
73  N.  Y.  352 ;  Germania  Fire  Ins.  Co.  v.  Memphis  dk  C.  B. 
B.  Co.,  72  id.  90.)  The  plaintiffs  cannot  recover  unless  they 
show  that  the  moneys  received  were  received  to  their  nse.  (2 
Chitty  on  Cont.  [11th  Am.  ed.]  899  ;  1  Chitt/sPl.  [16th  Am. 
ed.]  367 ;  Supers  of  Dutcheea  v.  Siseon,  24  Wend.  387 ;  Be 
Peyster  v.  Winter.  4  How.  Pr.  449.) 

FmcH,  J.  Beflection  and  study  have  changed  our  first  im- 
pressions of  this  case,  and  led  us  to  the  conclusion  that  the 
non-suit  was  improperly  granted,  and  the  plaintiffs  should  have 
recovered.  The  facts  which  seem  complicated  are  not  really 
so,  and  create  no  difficulty  when  accurately  understood. 

The  defendants,  Gossler  &  Co.,  doing  business  in  New  York, 
entered  into  an  agreement  with  one  Finlay  to  sell  him  a 
quantity  of  sugar,  to  be  sent  from  St.  Vincent,  and  to  be  "  May- 
June  shipment."  The  purchase-money  was  to  be  paid  at 
the  port  of  departure,  and  to  accomplish  this,  Finlay  applied 
to  the  plaintiffs  for  a  letter  of  credit  to  their  correspondents  in 
London,  through  whom  the  funds  could  be  transferred  to  St  ^ 
Vincent,  and  used  to  pay  for  the  sugar.  The  plaintiffs  gave 
Finlay  the  desired  letter  of  credit,  who  in  turn  delivered  it  to 
Gossler  &  Co.  as  a  means  of  payment  for  the  purchase.  By 
its  terms  this  credit  expired,  unless  used,  on  June  30.  It  also 
required  a  May  or  June  shipment,  and  bills  of  lading  to  the 
order  of  the  plaintiffs.  The  letter  of  credit  harmonized  with 
the  contract,  and  by  its  express  terms  would  have  l^een  un- 
available for  any  shipment  later  than  June  30.  But  at  the 
request  of  Gossler  &  Co.  a  credit  by  telegraph  was  substituted 
in  its  place,  the  form  and  language  of  which  was  dictated  and 
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prepared  by  them.  That  credit  was  sent  forward.  The  neces- 
sary brevity  of  the  dispatch  excluded  details,  and  it  contained 
no  prohibition  of  a  nse  later  than  Jane.  It  is  not  pretended 
that  the  terms  of  the  contract  between  Gossler  &  Co.  and 
Finlay  were  at  all  changed.  It  was  stiU  a  May-June  ship- 
ment which  the  latter  was  to  receive,  and  for  which  alone  the 
credit  was  to  be  used  to  pay.  What  had  happened  was  only 
this :  that  the  form  of  the  telegraphic  credit  enabled  Gossler 
&  Co.,  or  their  representatives  in  St.  Vincent,  who  were  to  ship 
the  sugar  on  their  behalf,  to  use  the  credit  after  June  30,  and 
for  a  later  shipment.  They  gained  no  right  to  do  so,  but  found 
in  the  form  of  the  order  an  opportunity  and  a  possibility  of 
getting  the  money  upon  an  unauthorized  delivery.  That  is 
exactly  what  they  did.  June  went  by  without  any  shipment. 
The  right  to  utilize  the  credit  upon  the  contract  was  gone.  The 
money  it  represented  was  no  longer  Finlay's,  unless  by  his 
further  choice.  He  ceased  to  be  liable  for  it  under  the  con- 
tract. He  had  not  used  the  credit  so  as  to  become  liable,  and 
no  one  was  authorized  to  use  it  for  him  upon  a  new  and 
different  contract.  The  money,  therefore,  on  the  morning  of 
July  1  was  not  Finlay's,  and  could  not  be  applied  on  a  succeed- 
ing shipment  on  his  account.  It  was  solely  and  only  the  money 
of  the  plaintiffs,  to  be  returned  to  them  by  the  cancellation  of 
an  unused  credit,  and  for  which  no  lawful  use  remained,  since 
the  contract  for  which  it  was  issued  had  expired,  and  was  dead. 
For  it  is  not  to  be  doubted  that  Finlay  was  not  bound  to  accept 
or  pay  for  sugars  shipped  in  July.  {Russell  v.  NiooU^  8  Wend. 
112 ;  OaUm  v.  ToUas^  26  N.  T.  217 ;  Ecmse  v.  L&uns^  2 
Keyes,  852.)  Now  Gossler  &  Co.  were  the  vendors  of  the 
sugars,  and  the  letter  of  credit  when  made  was  delivered  upon 
their  direction,  and  when  paid  was  a  payment  to  them.  They 
dealt  as  principals,  disclosing  no  agency,  and  indicating  the  ex- 
istence of  none.  The  written  contract  shows  them  to  have  been 
the  vendors,  and  no  pretense  of  any  agency  appears  in  the 
transaction  until  one  of  the  defendants  was  sworn  on  the  trial. 
While  he  testifies  that  they  were  not  the  owners  in  fact  of  the 
sugars,  they  must  be  treated  as  such  as  between  themselves  and 
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Finlay  on  the  one  hand,  and  the  plaintiffs  on  the  other,  since 
to  neither  did  they  assume  any  other  position  than  that  of 
owners  and  principals.     The  letter  of  credit  was  delivered  to 
them ;  the  telegraphic  credit  was  sent  upon  their  order  and  to 
their  appointees ;  and  the  latter,  in  dealing  with  it,  must  be 
deemed  the  agents  of  the  defendants,  acting  on  their  behalf 
and  responsibility.    What  then  did  these  agents  or  appointees 
do  with  the  funds  placed  within  their  reach  ?  They  appropriated 
them  to  a  July  shipment.  Through  them  Gossler  &  Co.  took  the 
funds  in  payment  for  July  sugars.    In  substance  they  took  the 
money  of  plaintiffs  upon  a  forced  loan  or  advance,  without 
right  or  lawful  authority,  and  shipped  to  the  plaintiffs  the 
sugars  with  bills  of  lading  to  their  order.     The  transaction  at 
this  point  "was  one  of  two  things.     Finlay  might  accept  the 
sugars  notwithstanding  the  delay.     He  might  waive  the  pro- 
vision of  the  contract  which  required  a  June  shipment.     If  he 
did,  the  appointees  of  Gossler  &  Co.  were  rightfully  in  posses- 
sion of  the  money  as  paid  upon  the  latter's  contract  of  sale. 
But  if  he  did  not,  if  he  refused  to  accept,  and  stood  upon  the 
terms  of  the  contract,  then  Gossler  &  Co.  were  in  the  position 
of  appropriating  plaintiffs'  money  as  a  loan  or  advance  upon 
the  faith  of  the  sugars  shipped  to  the  plaintiffs  to  sell  on  com- 
mission.    Putting  one  side  Finlay 's  contract  as  no  longer  exist- 
ing, the  agents  and  appointees  of  Gossler  &  Go.  could  not  talce 
the  money  as  Finlay's,  or  under  his  contract.   They  could  onAy 
take  it  as  plaintiffs'  money,  and  as  an  advance  upon  a  consignV 
ment  of  the  sugars  to  them  to  be  sold  on  commission.    With] 
the  end  of  Finlay's  contract  the  facts  raised  a  new  contract,  and 
created  a  new  relation  between  Gossler  &  Go,  and  the  plaint- 
iffs, upon  which  the  rights  of  the  latter  can  rest.     Two  cases 
to  which  our  attention  is  specially  directed  by  the  learned 
counsel  of  the  respondents  tend  to  sustain  the  view  we  liave 
thus  taken  of  the  relation  of  the  parties.    In  Cornwal  v.  Wilson 
(1  Vesey,  Sr.,  509),  the  defendant,  a  merchant  in  London, 
sent  orders  to  the  plaintiffs  in  Riga  to  buy  for  him  as  his  factors, 
a  quantity  of  hemp  at  a  fixed  and  limited  price.   The  plaintiffs 
exceeded  their  authority  and  bought  at  a  larger  price.    On  the 
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arrival  of  the  hemp  the  defendant  refused  to  receive  it  under 
his  contract,  but  did  take  it  and  dispose  of  it.  Lord  Habdwioke 
said :  "  That  a  merchant  here  refusing  goods  sent  over  by  his 
factor  in  a  foreign  country,  who  exceeded  the  authority,  having 
advanced  and  paid  his  money  on  these  goods,  may  be  con- 
sidered as  having  an  interest  as  a  pledge,  and  may  act  thereon 
as  a  factor  for  that  person,  who  broke  his  orders."  The  chan- 
cellor then  held  that  defendants  did  not  act  as  factors, 
although  they  might  have  done  so,  because  instead  of  selling 
the  hemp  as  factors  and  in  the  customary  way,  they  took  the 
risk  of  transporting  the  hemp  to  Portsmouth,  and  selling  it 
there.  Upon  the  doctrine  of  this  case,  if  the  sugars  had  been 
shipped  to  Finlay  who  had  made  advances,  the  latter  might 
have  refused  them  under  the  contract,  but  received  them,  and 
sold  them  on  commission  as  factor  of  the  shippers.  Much 
stronger  is  the  case  as  applied  to  the  present  plaintiffs.  They 
had  made  no  contract  of  purchase.  Finlay  had  refused  to  re- 
ceive the  property,  and  forbidden  them  to  accept  it  for  him. 
They  could  not,  and  they  did  not,  receive  the  sugars  on  his  be- 
half. They  expressly  so  declared.  They  could  receive  them, 
however,  as  factors  for  Gossler  &  Co.,  and  to  sell  on  commis- 
sion. Just  that  they  did.  They  explained  their  attitude  care- 
fully. They  gave  Gossler  &  Co.  in  their  character  of  shippers 
and  owners  opportunity  to  take  the  whole  cargo,  and  sell  it 
themselves  upon  repaying  the  advances.  Upon  their  refusal 
the  plaintiffs  sold  the  goods  in  the  usual  and  ordinary  way,  as 
commission  merchants,  applied  the  proceeds  upon  the  advances, 
and  now  call  upon  the  shippers  for  the  unpaid  balance.  The 
other  case  referred  to  is  that  of  Chapman  v.  Morton  (11 M.  & 
W.  Exch.  534).  The  sale  by  the  purchaser  who  repudiated  the 
contract  in  words  was  held  on  all  the  facts  to  have  nullified  his 
refusal.  Lord  Abingeb  admitted  that  the  act  of  sale  was  in 
itseM  equivocal.  Pabkb,  B.,  stated  its  equivocal  character  more 
strongly,  saying :  "  There  might  be  circumstances  under  which 
he*might  have  disposed  of  the  goods  as  agent  of  the  vendor ; 
but  it  might  be  also  that  he  meant  to  take  the  property,  having 
recourse  to  his  cross  remedy."    In  the  present  case  the  sale  by 
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the  plaintifis  was  in  no  respect  an  equivocal  act.  Finlaj  had 
refused  to  accept ;  and  they  had  refused  to  accept  for  him. 
"So  contract  of  sale  and  purchase  remained.  The  omission  to  ship 
in  Jime  authorized  Finlay  to  treat  it  as  rescinded.  {Seipd  v.  Int 
Life  Ins.  <fc  Td.  Co.,  84Penn.  St.  47 ;  Ormea  v.  WhUey  87  N. 
Y.  463.)  Nothing  remained  except  the  &cts  of  the  advances 
made  by  plaintifiEs  m  mvUum  and  against  their  wish,  the  ship- 
ment of  sugars  to  them  as  commission  merchants  having  a  lien 
upon  the  proceeds  for  their  reimbursement,  and  their  sale  ao-, 
cordingly. 

The  error  of  the  courts  below  thus  becomes  apparent.  Their 
conclusion  went  upon  the  ground  that  plaintifis  received  and 
sold  the  goods  as  agents  of  Finlay,  and,  therefore,  they  could 
not  rescind  the  contract  without  an  unconditional  offer  to  re- 
store the  sugars.  We  think  the  contract  was  already  rescinded 
by  the  act  of  the  defendants ;  that  the  plaintiffs  did  not  re- 
ceive the  goods  as  agents  of  Finlay,  since  that  had  become  im- 
possible, and  was  expressly  refused  ;  and  that  they  did  receive 
them  upon  commission,  and  upon  a  new  contract  of  that 
character  between  themselves  and  the  defendants,  springing 
up  from  and  growing  out  of  the  facts  and  circumstances  of 
the  shipment  and  advances. 

It  follows  from  these  views  that  the  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


In  the  Matter  of  the  Petition  of  John  Lowdbn  to  Vacate  an 

Assessment. 

The'echeme  of  sewer  improvements  in  the  city  of  New  York  contemplates 
that  the  whole  expense  should  be  borne  bj  the  piopertj  benefited. 

Engineers'  and  surveyors'  fees  are  properly  included  in  an  assessment  for 
such  an  improvement,  as  an  item  of  the  expenses,  and  although  the  mode 
of  ascertaining  may  not  give  the  exact  cost  of  this  item,  if  it  approxi- 
mates thereto  and  the  charge  does  not  appear  to  be  in  excess  of  the  sum 
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properl7  chargeable  to  the  work,  it  is  not  a  tenable  objection  to  the  aeBesB- 
xnent. 

Nor  is  it  a  valid  objection  that  the  engineers  by  whom  the  work  was  done 
were  already  in  the  employ  of  the  city,  under  a  salary  which  had  been 
paid. 

When,  therefore,  an  assessment  for  snch  a  work  included  an  item  for  en- 
gineers' and  surveyors'  fees,  which  was  made  under  the  supervision  of 
the  chief  engineer  of  the  bureau  of  sewers,  and  was  arrived  at  by  taking 
such  percentage  of  the  work,  compared  with  the  whole  amount  of  similar 
work  relating  to  the  sewerage  of  the  dty  done  during  the  year,  as  would 
remunerate  the  city  for  the  moneys  paid  for  engineers'  expenses  ;  hdd, 

>  that  in  the  absence  of  evidence  that  the  share  imposed  upon  the  pe- 
titioner was  enhanced,  or  that  this  item  of  expense  could  be  arrived 
at  in  a  way  better  or  more  jost  to  him  and  the  public  it  was  properly 
included. 

The  statutes  in  relation  to  assessments  for  such  Improvements  provide  for 
sufficient  notice  and  hearing  to  persons  affected  by  an  assessment  to  meet 
the  constitutional  requirements. 

Where  the  published  notice  required  objections  to  an  assessment  to  be  pre- 
sented to  the  "  board  of  assessors,"  instead  of  to  the  chairman  of  that  board 
as  prescribed  in  the  act  of  1841  (§  1,  chap.  171,  Laws  of  1841),  held,  that 
the  variance  was  immaterial,  as  the  objections,  if  any  were  made,  were 
for  the  board,  not  for  its  chairman  alone,  to  consider. 

In  re  Lowden  (26  Hun,  434),  modified. 

(Argued  June  18, 1882 ;  decided  October  10,  1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  October  28, 1881, 
which  affirmed  an  order  of  Special  Term  denying  a  motion 
to  vacate  an  assessment  upon  certain  lots  of  the  petitioner  in 
the.  city  of  New  York,  for  the  First  avenue  sewer,  but  reducing 
the  assessment  by  deducting  a  proportionate  share  of  an  item 
for  surveyor's  fees,  incladed  in  said  assessment.  (Mem.  of  de- 
cision below,  25  Hun,  434.) 

The  grounds  of  objection,  and  the  facts  pertaining  thereto, 
are  stated  in  the  opinion. 

Jlioady  B,  Smith  for  appellant.  An  assessment  is  in  the  nature 
of  a  judgment.  {Mayors,  Colgate^  12  N.  Y.  140.)  Chapter 
171,  Laws  of  1841,  chapter  308  of  the  Laws  of  1861,  and 
chapter  580  of  the  Laws  of  1872,  are  unconstitutional  and  void. 
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80  far  as  they  make  no  provisiou  for  notifying  the  owners  of 
property  affected  by  the  assessment  of  the  time  and  place  of 
the  meetings  of  the  board  of  assessors,  or  the  board  of  revision 
and  correction  of  assessments.  (Cooley  on  Taxation,  266; 
Seifert  v.  Brooks^  31  Wis.  443  ;  Jordan  v.  Hyatty  3  Barb.  275 ; 
Elniendorf  v.  Harris^  23  Wend.  628.)  An  assessment  is  a 
judicial  proceeding,  and  cannot  be  laid  without  a  trial  or  hear- 
ing provided  by  law.  (Cooley  on  Taxation,  40,  note,  550,  551 ; 
Blackwell  on  Tax  Titles,  26  ;  Western  R.  E.  Co.  v.  NoUm^  48 
N.  Y.  514 ;  Stewart  v.  Palmer^  74  id.  183,  190 ;  Davidson  v. 
Bd.  of  Admrs,  of  Neio  Orleans^  6  Otto,  97 ;  Ireland  v.  City 
of  Rochester y  51  Barb.  414;  In  re  Ford^  6  Lans.  92;  Cooley 
on  Constitutional  Limitations,  355  ;  68  N.  Y.  97 ;  Blackwell 
on  Tax  Titles,  26 ;  Cooley  on  Taxation,  265,  266 ;  Stewart  v. 
Palmer,  74  N.  Y.  183,  189,  191 ;  People,  ex  rel  Witherhee,  v. 
Supvrs,,  70  id.  234;  In  re  JST,  T.  EL  R.  R,  Co.,  id.  327, 
357 ;  Werner  v.  Bunhury,  30  Mich.  201,  213 ;  Harris  v.  Wood, 
6  Monr.  642,  643 ;  Nashville  v.  Weiser,  54  Dl.  245  ;  Seifert 
T.  Brooks,  34  Wis.  443  ;  WUlard  v.  Witherhy,  4  N.  H.  118.) 
This  assessment  is  also  invalid  for  the  reason  that  the  notice  to 
present  objections  in  writing  given  to  parties  affected  by  the 
assessment  does  not  comply  with  the  statute.  (Laws  of  1841, 
chap.  171,  §  1 ;  Adriance  v.  McCafferty,  2  Robt.  153 ;  In  re 
Cameron,  50  N.  Y.  503  ;  Commrs.  of  Pilots  v.  VanderhUt,  31 
id.  265.)  It  is  illegal  to  assess  the  cost  of  surveying  and  engineer- 
ing of  a  public  work  where  such  surveying  and  engineering  were 
performed  by  the  city  engineer,  and  his  assistants,  who  are 
officers  of  the  city,  and  are  paid  a  fixed  salary.  {Longworih  v. 
Cincinnati,  34  Ohio  St.  101.) 

J.  A,  BeaU  for  respondent.  A  tax  or  assessment  may  be 
laid  without  first  affording  the  party  assessed  a  liearing  in  tlie 
judicial  sense  of  that  term.  (Laws  of  1691,  chap.  18  ;  1  Van 
Schaack's  Laws,  8 ;  1  Livingston  and  Smith,  8 ;  Bradford,  12 ; 
4  K  Y.  438 ;  Laws  of  1787,  chap.  88  ;  1  Greenleaf  s  Laws, 
441  ;  chap.  129,  Laws  of  1801,  §§  11,  12  ;  2  K.  &  R 
126  ;   chap.  86,  2  R  L.  1813,  §  175  ;  chap.  49,  Laws  of  1824; 
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chap.  326,  Laws  of  1840,  §  2;  chap.  171,  Laws  of  1841,  §  1  ; 
chap.  302,  Laws  of  1869,  §§  15,  16,  17,  18,  19 ;  chap.  308, 
Laws  of  1861,  §  1 ;  chap.  580,  Laws  of  1872,  §  6  ;  chap.  335, 
Laws  of  1873,  §  111 ;  chap.  381,  Laws  of  1865,  §  6 ;  chap.  338, 
Laws  of  1858;  chap.  383,  Laws  of  1S70,  §  27;  chap.  312, 
Laws  of  1874,  §  1 ;  People  v.  Mayor  of  BrooMyn^  4  N.  Y.  419, 
438;  My/rray^8  Lessee  v.  Hohoken  Land  &  Imp,  Co.^  18  How. 
[U.  S.],  272,  276,  277 ;  Taylor  v.  Porter,  4  Hill,  140 ;  Harris 
V.  Wood,  6  Monr.  642-643 ;  McMiUen  v.  Anderson,  95  U. 
S.  34-41,  42;  Weimer  v.  Bvmhury,  30  Mich.  201-211; 
Davidson  v.  New  Orleans,  96  U.  S.  105 ;  Stuart  v.  Palmer, 
74  N.  Y.  183-204 ;  Matter  of  Trustees  If.  T.  P.  E,  Puhlio 
School,  31  id.  574,  583-584 ;  Cooley  on  Taxation,  33,  39 ; 
Hardei\bv/rgh  v.  Kip,  10  Cal.  402 ;  Burroughs  on  Taxation, 
§  145,  pp.  463-4 ;  Weimer  v.  Buribury,  30  Mich.  201,  210, 
213 ;  WilZard  v.  Witherhee,  4  N.  H.  118-127 ;  Comm.  v. 
Bunh,  26  Penn.  St.  235  ;  80  N.  Y.  565.)  The  law  does,  in 
fact,  provide  an  opportunity  for  the  persons  affected  by  the 
assessment  to  be  heard  before  its  confirmation,  and  the  notice 
to  present  objections  required  by  the  law  was  given.  (Chap. 
326,  Laws  of  1840,  §  2 ;  chap.  171,  Laws  of  1841 ;  chap.  335, 
Laws  of  1873,  §  111 ;  chap.  580,  Laws  of  1872,  §  6.)  The 
notice  of  hearing  prescribed  by  the  statute  is  sufficient.  {Tracy 
V.  Corse,  58  N.  Y.  151-2 ;  Happy  v.  Mosher,  48  id.  317 ; 
Campibell  v.  Evam,s,  45  id.  356 ;  In  re  DePeyster,  80  id.  565 ; 
Owners  of  Ground  v.  Albany,  15  Wend.  375-6 ;  Taylor  v.  Por- 
ter,  4  Hill,  147  ;  In  re  Empire  City,  18  N.  Y.  215 ;  In  re  N. 
T.  EL  li.  li.  Co.,  70  id.  357;  Stuart  v.  Palmer,  74  id.  183.) 
The  charge  for  surveyors'  fees  is  properly  included  in  the  as- 
sessment list.  (Chap.  381,  Laws  of  1865,  §§  9, 10, 11,  as  amended 
by  chap.  551,  Laws  of  1866,  §  1 ;  In  re  Eagefr,  46  K  Y.  100 ; 
In  re  Merriam,  84  id.  596  ;  In  re  Pdton,  85  id.  651 ;  In  re 
Bassford,  50  id.  509  ;  In  re  Roberts,  81  id.  62-68  ;  In  re  He- 
brew  Asylum,  70  id.  476.) 

Danforth,  J.     Lowden,  by  his  petition  to  the  Snpreme 
Court,  showed  that  he  was  the  owner  of  certain  lots  affected 
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by  an  assessment  laid  June  5,  1879,  for  the  eonstmction  of  a 
sewer  in  First  avenue  in  the  city  of  New  York,  and  complained 
that  it  was  irregular  for  the  following  among  other  reasons : 

First  Because  it  included  an  item  for  surveyors'  and  engi- 
neers' fees,  "  whereas,"  he  says,  "  no  such  amount  was  incurred 
or  expended  by  the  department  of  public  works  or  its  pre- 
decessors, which  could  properly  be  chargeable  to  said  assess- 
ment." Second.  Because  no  legal  trial  or  hearing  is  provided 
by  law  or  was  had  by  the  parties  assessed,  whereby  they  could 
contest  the  validity  of  said  assessment  before  it  was  confirmed, 
before  a  tribunal  authorized  to  try  such  issue,"  and  asked  that 
the  assessment  be  vacated. 

Upon  the  hearing  it  appeared  that  the  whole  assessment 
amounted  to  $141,252.28,  and  included  an  item  of  $9,078 
for  surveyors'  fees.  It  appeared  from  the  evidence  that  this 
item  was  made  up  under  the  supervision  of  the  chief  engineer 
of  the  bureau  of  sewers,  and  included  all  the  engineer's  expenses 
incidental  to  the  construction  of  the  sewer.  He  was  unable 
to  state  the  separate  items,  but  said  the  sum  was  arrived  at  by 
taking  such  percentage  of  the  work,  compared  with  the  whole 
amount  of  similar  work  relating  to  sewerage  of  the  city  done 
during  the  year,  as  would  remunerate  the  city  for  the  moneys 
advanced  for  engineers'  expenses,  making  of  maps,  plans  and 
surveys.  It  covered  the  surveys  necessary  to  complete  the 
general  plan  of  the  district,  a  detailed  survey  of  the  streets 
and  avenues  through  which  sewers  were  to  be  built,  a  plan  of 
the  work  referred  to  in  the  contract,  "  staking  out  the  work 
for  the  construction  of  the  sewer,  giving  necessary  grades,  com- 
paring the  sewer  when  built  with  the  grades  given  for  its  con- 
struction, preparation  of  the  contract,  measurements  for  monthly 
payments  to  the  contractor,  aud  the  final  and  conclusive  survey 
of  the  whole  sewer.  Other  items  are  given  in  great  detail, 
and  in  the  opinion  of  the  witness  the  proportion  charged 
to  the  land  of  the  petitioner  was  a  fair  charge  for  services  of 
this  nature  performed  on  the  work  in  question. 

The  engineers  were  employed  at  a  certain  fixed  salary,  which 
had  already  been  paid  from  moneys  advanced  from  the  finance 
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department  in  view  of  collecting  the  amount  from  the  prop- 
erty. It  also  appeared  that  on  the  15th  of  April,  1879,  a 
notice  dated  that  day  was  given  by  publication  in  the  "  City 
Kecord  "  of  the  assessment  in  question,  and  thereby  all  persons 
were  directed  "  to  present  their  objections  in  writing  to  the 
board  of  assessment  at  their  office,  No.  114  White  street, 
within  thirty  days  from  its  date,  and  that  on  the  15th  day  of 
May  the  list  would  be  transmitted  to  the  board  of  revision  and 
correction  of  assessments,  for  confirmation.  The  petitioner 
neither  filed  objections  nor  appeared  before  the  board  of  re- 
vision and  correction. 

The  court  at  Special  Term  denied  the  order  asked  for,  but 
directed  the  assessment,  so  far  as  it  related  to  the  petitioner,  to 
be  reduced  by  deducting  a  proportionate  part  of  surveyors^ 
fees.  From  different  portions  of  this  order  the  petitioner  and 
the  mayor,  etc.,  of  New  York  city  severally  appealed  to  the 
General  Term.  The  order  was  in  all  its  parts  affirmed,  and 
both  parties  appeal  to  this  court,  the  mayor,  etc.,  from  the 
whole  order,  and  the  petitioner  from  that  part  relating  to  the 
refusal  of  the  Special  Term  to  vacate  the  assessment. 

JFirst  We  think  so  much  of  the  appeal  in  behalf  of  the 
city  as  relates  to  the  disallowance  of  surveyors'  fees  is  well 
taken.  The  petitioner  does  not  object  that  the  assessment  may 
not  properly  include  surveyors'  fees.  In  view  of  the  suggestion 
of  this  court  in  Matter  of  Merriam  (84:  N.  Y.  596),  and  its  decis- 
ion in  Matter  of  Pelton  (85  id.  651),  such  objection  would  be  of 
no  use ;  but  he  objects  that  it  does  not  appear  that  the  sum 
named  "  was  expended  for  that  purpose."  It  is  not  apparent  that 
there  is  any  other  prescribed  method  of  arriving  at  the  amount 
of  these  assessments.  Indeed  it  appears  from  the  evidence  that 
there  is  no  other  mode.  A  comparison  of  the  case  in  hand  with 
Matter  of  Pelton  shows  that  upon  this  point  the  cases  are  alike. 
We  there  held,  upon  evidence  quite  like  that  now  before  us, 
"that  although  the  mode  of  ascertaining  these  expenses  may 
not  produce  the  exact  cost  of  this  item  of  work,"  yet  as  it  ap- 
proximates thereto,  and  the  charge  did  not  appear  to  be  in  ex- 
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cess  of  the  sum  properly  chargeable  to  the  work,  the  objection 
was  not  tenable. 

Nor  does  it  appear,  in  the  case  before  us,  that  the  share  im- 
posed upon  the  petitioner  was  exaggerated,  or  that  under  the 
system  of  public  improvement  imposed  by  law  upon  the  prop- 
erty owner  in  the  city  of  New  York,  it  could  be  admeasured  in 
any  better  way,  or  one  more  just  to  him  or  the  public.  The 
fact  that  the  engineers  by  whom  the  work  was  done  were 
already  in  the  employ  of  the  city  is  relied  upon  by  the  peti- 
tioner to  distinguish  this  case  from  Matter  of  Pdton,  It  might 
be  inferred  from  the  evidence  that  the  same  fact  appeared  there, 
but,  however  that  may  be,  the  scheme  of  sewer  improvements 
contemplates  that  the  whole  expense  should  be  borne  by  the 
property  benefited,  and  no  part  of  it  by  the  city.  {In  re 
Eager ^  46  N.  Y.  100.)  And  whether  the. service  is  rendered 
by  an  engineer  employed  for  the  special  work,  by  the  depart- 
ment in  charge  of  it,  or  by  one  employed  by  the  city  generally, 
can  in  nowise  aflEect  the  burden  imposed  upon  the  lot-owner. 

I  have  not  overlooked  the  case  of  Cincinnati  <&  S.  Ji.  H.  Co. 
V.  Zangworth  (30  Ohio  St.  lOS),  cited  by  the  petitioner.  It  in- 
volved the  construction  of  a  municipal  regulation,  but  whether 
it  is  the  same  as  the  one  before  us  does  not  appear.  However 
that  may  in  fact  be,  the  practice  approved  in  Matter  of  PelUm 
and  Merriam  {supra)  seems  to  have  been  generally  followed 
under  the  statutes  regulating  local  improvements  in  the  city 
of  New  York,  and  it  may  properly  be  upheld. 

Upon  the  petitioner's  appeal,  the  point  chiefly  argued  by 
him  is  that  the  statute  in  regard  to  assessments  gave  no  oppor- 
tunity to  the  property  owner  to  be  heard  with  reference  to  its 
imposition.  In  substance,  that  his  property  was  liable  to  be 
taken  without  due  process  of  law.  But  this  question  has  been 
so  frequently  decided  in  a  manner  unfavorable  to  his  conten- 
tion that  it  would  be  idle  to  enter  upon  its  discussion.  {People^ 
ex  reL  Griffin^  v.  Mayor  of  BrooJdyUy  4  N.  Y.  419 ;  Peoplej 
ex  ret,  Crowell^  v.  Lawrence^  41  id.  137 ;  In  re  Van  Antwerp^ 
56  id.  261 ;  Stuart  v.  Palmer,  74  id.  183 ;  30  Am.  Eep.  289.) 

Notice,  as  we  have  seen,  was  given  by  publication,  and  that 


188^,]  Smith  v.  Robertson  et  al.  555 


Statement  of  case. 


is  sufficient  if  it  conformed  to  the  statute.  The  same  ques- 
tion was  before  this  court  recently  in  reviewing  proceedings 
similar  to  those  now  before  us.  We  then  held  that  the  notice 
prescribed  by  the  statutes  now  referred  to  gave  sufficient 
opportunity  and  time  to  be  heard.  {In  re  De  Peyater^  80  N. 
Y.  565.)  But  the  appellant  (the  petitioner)  insists  that  the 
notice  referred  to  is  not  the  notice  required  by  statute.  To  us 
it  seems  otherwise.  The  Laws  of  1841  (Chap.  171,  §  1)  provide 
for  such  a  notice  as  was  given,  and  whether  the  chairman  of  the 
board  or  the  board  itself  is  named  can  make  no  difference.  In 
either  case  the  objections,  if  any  were  made  in  answer  to  the 
notice,  were  for  the  board  and  not  for  the  chairman  alone  to 
consider. 

It  follows  that  so  much  of  the  order  of  the  Special  and 
General  Terms  as  disallows  surveyors'  fees  should  be  reversed, 
the  residue  of  the  order  affirmed,  and  the  motion  to  vacate  the 
assessment  denied,  without  costs  to  either  party  in  this  court. 

All  concur,  except  Tracy,  J.,  absent. 

Ordered  accordingly. 


Jambs  M.  G.  Smtih,  as  General  Guardian,  etc..  Respondent,      |m4..6«I 
V.  Jonathan  0.  Robertson  et  al.,  Appellants.  • 

Where  a  testator,  whose  wiU  authorized  his  executor  to  sell  all  his  real 
and  personal  estate,  and  dispose  of  the  proceeds,  after  tlie  making 
thereof,  had  a  child  born,  and  thereafter  died  leaving  said  child  his  on! j 
heir  at  law,  and  "  unprovided  for  hy  any  settlement,  and  neither  pro- 
vided for  nor  in  any  way  mentioned  in  his  will,"  held,  that  under  the 
statute  (2  R.  S.  65,  §  49),  the  whole  real  estate  descended  to  the  child 
the  same  as  if  the  father  had  died  intestate  ;  that  he  did  not  take  under 
the  will  or  subject  to  any  of  its  provisions  ;  and  that  where  the  executor 
sold  the  real  estate,  the  remedy  of  the  child  was  not  confined  to  a  pursuit 
of  the  proceeds  of  sale,  but  that  she  could  maintain  ejectment  to  recover 
the  same. 

Where,  however,  it  appeared  that  the  real  estate  was  at  the  time  of  the 
testator's  death  subject  to  a  mortgage  which  the  grantee  paid,  Iteldy  that 
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the  Judgment  should  be  without  prejadlce  to  hiB  right  to  a  lien  for  the 
amount  ao  paid,  or  to  be  subrogated  to  the  righte  of  the  mortgagee. 

(Argued  June  15,  1882 ;  decided  October  10, 1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  February  15, 
1881,  which  reversed  a  judgment  in  favor  of  defendant,  entered 
upon  a  decision  of  the  court  on  trial  without  a  jury,  and  granted 
a  new  trial.     (Reported  below,  24  Hun,  210.) 

This  action  was  brought  to  recover  possession  of  two  lots  in 
the  village  of  Middletown,  Orange  county,  of  which  John  J. 
Scott  died  seized. 

In  1862  he  made  a  will  by  wliich  his  executor  was  authorized 
to  sell  all  his  real  and  personal  estate,  and  pay  the  proceeds 
to  his  widow.  In  April,  1864,  he  had  a  child  bom,  a  daughter 
in  whose  interest  this  action  was  brought.  In  May,  1864,  the 
testator  died.  The  daughter  "  was  unprovided  for  by  any  set- 
tlement, and  neither  provided  for,  nor  in  any  way  mentioned 
in  such  will."  Defendants  claimed  the  premises  under  a  deed 
from  the  executor ;  they  purchased  subject  to  a  mortgage  which 
they  subsequently  paid. 

William  H,  Stoddard  for  appellants.  In  order  that  plaint- 
iff may  sustain  this  action  in  ejectment  a  right  of  entry  and 
possession  must  exist.  {Rowan  v.  KeUey^  18  Barb.  484;  2  R 
S.  65,  §  49.)  The  birth  of  plaintiff  and  death  of  the  testator 
subsequent  to  the  making  of  his  will  did  not  revoke  the  will. 
(1  Williams  on  Exrs.  95 ;  1  Jarman  on  Wills  [1st  Am.  ed.],  106; 
1  Kent's  Comm.  52 ;  Bu%h  v.  WUkvnis^  4  Johns.  Ch.  506 ; 
Harris  v.  Van  Denhurgh^  1  Denio,  27 ;  SliepJierd  v.  Shep- 
herd, 5  T.  R.  51 ;  White  v.  Bradford,  4  M.  &  R.  10.)  Sec- 
tion 49,  2  R.  S.  65,  does  not  revoke  a  will  and  was  never 
intended  for  that  purpose,  but  was  for  the  purpose  of  provid- 
ing for  after-born  children  by  fixing  their  portion  of  the  estate, 
and  directing  that  it  should  be  recovered  from  the  devisees  and 
legatees  out  of  the  parts  devised.      {Mitchell  v.  Blaine^  5 
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Paige,  688 ;  Thompson  v.  Carmichaely  4  Sandf.  Ch.  120 ;  San- 
ford  V.  Sa/nfordj  i  Hun,  175 ;  Qirard's  Titles  to  Real  Estate, 
403;  BuiUngham  v.  Beldmg^  25  Wend.  463;  CuUen  v. 
Taylor^  42  Barb.  578.)  The  proceeds  in  this  case  being  from 
realty,  the  mother  is  entitled  to  full  dower  interest  and  no 
more.  (Qirard's  Titles,  574 ;  Damdson  v.  Freist^  3  Sandf.  Ch. 
456 ;  Foreman  v.  Ma/rch^  1  Kern.  243.)  If  the  will  is  not 
entirely  revoked,  the  absolute  direction  and  power  to  sell  and 
convert  into  money  the  real  estate  of  the  testator  given  to  the 
executor  in  said  will  operated  as  an  equitable  conversion  of  the 
estate  into  money,  and  the  conversion  takes  place  at  the  death 
of  the  testator.  {Horton  v.  McCoy ^  47  N.  Y.  26  ;  Meaking 
V.  OrfmweUj  1  Seld.  136;  White  v.  Howa/rd^  52  Barb.  286 ; 
Bv/nce  v.  Vamdegrieff^  8  Paige,  37;  StiUweU  Easr,^  etc.,  v. 
Ji^oUy  2  Sandf.  Ch.  58  ;  Bogert  v.  fferheU^  4  Hill,  492.)  The 
subject  of  the  devise  would  in  this  case  be  money  and  not 
lands,  and  the  heir  must  be  compelled  to  follow  the  proceeds 
and  not  the  lands.  (Hatch  v.  Basaetty  52  N.  Y.  361 ;  Gorerly 
V.  CampbeUy  6  Hun,  218.) 

Charles  H.  Winfidd  for  respondent.  When  John  J.  Scott 
died  the  statutes  operated  so  as  to  vest  the  title  of  his  real 
estate  in  his  child,  and  at  the  moment  of  his  demise  she  became 
seized  absolutely  of  the  property  in  question.  (2  R.  S.  65, 
§  49 ;  3  R.  S.  [6th  ed.]  64 ;  Samford  v.  Sanfardy  61  Barb.  293 ; 
Mitchell  V.  Bainy  5  Paige,  588 ;  Mason  v.  JoneSy  2  Barb.  229 ; 
jRockwdl  V.  Oeeryy  4  Hun,  606 ;  Plummer  v.  Murray y  51 
Barb.  201 ;  WiOiama  v.  Freenumy  83  N.  Y.  561,  568.)  The 
real  estate  of  John  J.  Scott  having  vested  absolutely  in  Carrie 
B.  Scott,  she  alone  could  convey  the  title.  {Sigler  v.  Vam, 
BipeTy  10  Wend.  414 ;  Oreen  v.  Putnamy  1  Barb.  500 ;  WUes 
V.  Pecky  26  N.  Y.  45 ;  Scott  v.  Howardy  2  Barb.  321 ;  Ash  v. 
Cooky  3  Abb.  889 ;  Malmey  v.  Harwny  36  How.  267.)  The 
theory  that  John  J.  Scott  left  a  will  of  personalty,  and  that 
his  directions  to  his  executor  to  convert  all  his  property  into 
money,  made  it  a  will  of  personalty  under  the  doctrine  of 
equitable  conversion,  is  untenable,  because  the  doctrine  cannot 
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be  coustrued  to  annul  the  statute.  (Story  on  Equity,  §§  792, 
1212 ;  Matter  of  the  Will  of  Fox,  52  N.  T.  530;  63  Barb.  167, 
159.)  The  fact  that  defendants  paid  off  the  mortg:ige  of 
$1,000  will  not  defeat  the  title  in  plaintiflPs  ward.  That  act 
will  not  bar  ejectment.  {Lowell  v.  jParkhurst,  4:  Wend.  369 ; 
Watson  V.  Oris,  11  Johns.  437.)  Plaintiff,  as  general  guardian, 
being  entitled  as  such  to  the  possession  of  the  ward's  real 
estate,  can  maintain  ejectment  in  his  own  name.  (Tyler  on 
Ejectment,  173,  174,  538 ;  Wade  v.  Cole,  Ld.  Raym.  130 ; 
Ilohnes  v.  Seely,  17  Wend.  75 ;  Combs  v.  Jackson,  2  id.  153 ; 
2  Kent's  Comm.  22S.) 

Rapallo,  J.  We  are  of  the  opinion  that  on  the  death  of  John 
J.  Scott,  the  testator,  the  real  estate  in  controversy  descended 
to  his  infant  daughter,  under  the  provision  of  2  R.  S.  65, 
§  49,  in  the  same  manner  as  it  would  have  descended  if  the 
father  had  died  intestate,  and  that  the  infant  docs  not  take 
under  the  will,  or  subject  to  any  of  its  provisions. 

The  statute,  instead  of  declaring  the  entire  will  revoked  by 
the  subsequent  birth  of  issue  for  whom  no  provision  is  made, 
renders  it  inoperative  as  to  that  portion  of  the  testator's  estate 
which,  if  he  had  died  intestate,  would  have  descended,  or  been 
distributed  to  the  after-bom  child.  When,  as  in  this  case,  there 
is  no  other  heir,  the  whole  of  the  real  estate  descends  to  the 
child,  as  it  would  have  done  had  there  been  no  will,  subject 
only  to  the  dower  of  the  widow,  and  the  power  of  sale  con- 
tained in  the  will  fails.  The  remedies  given  by  the  statute 
against  devisees,  to  recover  a  portion  of  the  property  where  only 
a  portion  descends  to  an  after-born  child,  do  not  operate  to  sub- 
ject the  estate  of  such  child  to  a  power  of  sale  contained  in  the 
will,  or  to  confine  his  remedies  to  a  pursuit  of  the  proceeds  of 
sale.  He  is  entitled  by  the  plain  terms  of  the  statute  to  recover 
the  same  portion  of  the  oorjma  of  the  estate  which  he  would 
have  been  entitled  to  had  his  falher  died  intestate. 

The  order  should  be  aflSrmed,  and  judgment  absolute  ren- 
dered against  the  defendants  on  their  stipulation ;  but  as  it 
appears  tliat,  at  the  time  of  the  death  of  the  testator,  the  real 
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estate  was  subject  to  a  mortgage  which  the  purchaser  dis- 
charged, the  judgment  should  be  without  prejudice  to  his  rights 
to  a  lien  for  the  amount  paid  to  discharge  the  mortgage,  or  to 
be  subrogated  to  the  rights  of  the  mortgagee. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


The  Providencb  and  Stoninoton  Steamship  Compant,  Ap- 
pellant, V.  The  Phcenix  Insubanoe  Oompaity  et  al.,  Re- 
spondents. 

Bach  of  the  defendants  issaed  to  plaintiff  a  policj  of  marine  insurance  in- 
suring its  steamship  M.  against  "all  perils  of  the  sea  and  navigation 
usually  taken  bj  marine  underwriters,  loss  bj  fire  excepted."  The  poli- 
cies were  in  various  sums  amounting  in  all  to  $75,000,  which  for  the 
purposes  of  the  insaranoe  was  declared  to  be  the  value  of  the  vessel. 
She  went  ashore  in  a  violent  storm,  and  as  the  efforts  of  the  officers  and 
crew  were  ineffectual  to  get  her  off,  she  was  in  danger  of  becoming  a 
total  wreck.  Plaintiff  thereupon,  the  insurers  having  consented  that  it 
should  use  every  effort  to  save  her,  employed  a  wrecking  company  by 
whose  aid  she  was  set  afloat  and  taken  to  New  York,  where  she  was  re- 
paired .  The  repairs,  which  amounted  to  $46,000,  were  paid  for  by  the 
insurers.  Plaintiff  paid  the  bill  of  the  wrecking  company  and  other 
expenses  incurred  in  getting  the  vessel  afloat,  amounting  to  $21 ,840.  In 
an  action  to  recover  the  amount  so  paid,  held,  that  the  necessary  expen- 
ditures so  incurred  were  covered  by  the  policies  equally  with  those  in- 
curred for  repairs.  ' 

It  uenui  that  defendants  would  have  been  so  liable  had  they  not  given 
their  assent. 

A  general  average  was  made  in  which  the  value  of  the  steamer  was  stated 
at  $275,000.  It  was  claimed  by  defendants  that  if  liable  at  all,  they 
were  only  liable  for  such  proportion  of  the  $21,840  as  the  agreed  value 
of  the  steamer,  $75,000,  bears  to  its  value  stated  as  aforesaid  for  general 
average.  Hdd  untenable  ;  that  the  value  as  agreed  upon  for  the  pur- 
poses of  insurance  was  conclusive  between  the  parties,  and  within  the 
limit  of  the  sum  insured  plaintiff  was  entitled  to  full  indemnity  for  all 
losses  occasioned  by  the  perils  insured  against ;  that  therefore  the  items 
in  question  could  not  be  considered  the  subject  of  general  average,  but 
should  be  deemed  to  have  been  incurred  for  the  benefit  of  the  insurer 
only,  and  as  the  whole  amount  thereof,  together  with  the  expenses  for 
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repairs,  was  less  tlian  the  sum  insured,  plaintiff  was  entitled  to  recover 
the  whole. 
P.  d  8,  8,  8.  Co,  y.  P.  /.   Co.  (22  Hun,  517),  as  to  this  last  proposition, 
reversed. 

(Argued  Jane  16,  1882 ;  decided  October  10, 1882.) 

These  are  cross  appeals  from  a  judgment,  in  favor  of  plaint- 
iff, of  the  General  Term  of  the  Supreme  Court,  in  the  first 
judicial  department,  entered  January  21, 1881,  upon  a  case  sub- 
mitted under  section  1279  of  the  Code  of  Civil  Procedure. 
(Keported  below,  22  Hun,  617.) 

The  material  facts  are  stated  in  the  opinion. 

William  M.  Eva/rta  for  appellant.  Each  element  of  the  cost 
of  making  the  stranded  vessel  whole  is  as  evident  an  element 
of  the  measure  of  direct  damage  by  stranding  by  a  peril  of  the 
sea,  as  any  other.  (2  Am.  Ins.  957  [marg.],  and  note ;  Ins, 
Co.Y.Fitzhugh^^  B.  Monr.  160 ;  Oiles  v.  JEagle  Ins,  Co,^  21 
Pick.  466 ;  2  Phd.  Ins.,  chap.  16,  §§  1424-1433.)  The  cost  of 
getting  off  the  stranded  ship,  etc.,  enters  necessarily  into  the 
right  of  the  assured  in  computing  for  the  purpose  of  a  con- 
structive total  loss  the  cost  of  his  repairs.  (2  Am.  Ins.  1099- 
1101  [marg.]  ;  2  Phil.  Ins.,  §§  1535,  1551.)  The  assured  may 
in  all  cases  recover  his  direct  loss  without  ha\'ing  or  collecting 
any  general  average  contribution,  leaving  it  for  his  underwriters, 
after  paying  him,  to  pursue  the  other  interests  for  their  general 
average  contributions.  {Maggrath  v.  Churchy  1  Caines,  196 ; 
Oriawold  v.  Un,  Mut  Ins,  Co,^  3  Blatchf.  231.)  The  doctrine 
of  general  average,  as  a  head  of  marine  insurance  law,  does  not 
rest  upon  and  is  not  governed  by  any  specific  clauses  or  stipula- 
tions of  the  policy.  (1  Am.  Ins.  34-5  ;  2  id.  851  [marg.] ; 
Lowndes'  Gen.  Ave.  275 ;  2  Arnold,  876-887;  2  Phil.,  §  1269'.) 
Irrespective  of  the  stipulation  in  its  actual  form,  and  giving  it 
BO  other  effect  than  the  mere  statement  of  vessel  value  in  a 
marine  policy  imports,  the  policy  valuation  must  govern  in  a 
general  average  as  well  as  a  direct  loss  by  peril  of  the  sea. 
{Griswold  v.  Unwn  Ins.  Co,y  3  Blatchf.  231,  238,  240 ;  Forbes 
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V.  T/ie  Manuf.  Ins.  Oo.j  1  Gray,  3Y1,  375 ;  Mut  Ins.  Co, 
V.  Cargo  of  Ship  "  George;'  Olcott's  N.  Y.  Dist.  Ct.  Rep. 
157;  Lewis  v.  Rucker^  2  Burr.  1167;  Tunno  v.  Edwards^ 
12  East,  488  ;  Ooldsmid  v.  Gillies^  4  Taunt.  803  ;  Fcxrbes  v. 
Aspinwallj  13  East,  323 ;  2  Phillips  on  Ins.,  §  1203,  pp.  17-18, 
19  ;  Shaw  v.  Felton,  2  East,  109  ;  Stevens'  Av.,  Part  2,  Art.  1, 
p.  1 ;  Allen  v.  Stigrtie,  8  B.  &  C.  564 ;  Irving  v.  Manning,  1 
House  of  Lords  Oas.  287 ;  Young  v.  Turning,  2  M.  &  G.  601 ; 
Eng.  L.  R.,  4  Com.  PL  Div.  371.)  Under  the  "  sue,  labor 
and  travail"  clause,  and  the  express  sanction  by  the  under- 
writers of  the  expenditure  made  by  the  plaintiflE  in  getting  the 
vessel  off  the  rocks,  the  plaintiff  is  entitled  to  recover  the  ex- 
penditures thus  made.  {Atchison  y.Zohre,  Eng.  L.  K.,  4  App. 
Oas.  755.) 

WiUia^m  AUen  Butler  for  respondents.  The  contract  of 
insurance  contained  in  the  policies  was  to  indemnify  against 
the  risk  of  such  perils  of  the  sea  and  navigation  as  are  usually 
taken  by  marine  underwriters,  loss  by  fire  excepted,  and  con- 
tained no  provision  binding  the  insured  to  bear  any  part  of 
the  expenses  incurred  in  saving  the  subject  of  insurance 
during,  or  after,  the  peril  insured  against.  (1  Amould  on  Ins. 
Maclachlan,  1872,  232 ;  2  id.  725 ;  Lowndes  on  Average  [ed. 
1873],  290;  Di^xon  v.  WhitwoHh,  L.  R,  4  Com.  PI.  Div.  371 ; 
Aitchison  v.  Lohre,  L.  R.,  4  App.  Cas.  755,  764.)  The  in- 
surance companies  were  in  no  event  bound  to  contribute 
toward  the  salvage  expenses  beyond  the  proportion  of  their 
interest  in  the  vessel  as  valued  in  the  policies  ($75,000),  to  the 
value  as  stated  in  the  general  average  adjustment  ($275,000). 
(Lowndes'  Law  of  Average  [3d  ed.],  243 ;  2  Pars,  on  Ins.  348 ; 
3  Kent's  Comm.  274;  Hotohhiss  v.  Ins.  Companies,  1  Robt. 
499 ;  2  Phillips  on  Ins.,  §  1412 ;  PotUr  v.  Ocean  Ins.  Co.,  3 
Sumn.  37;  Clarice  v.  United  F.  cfe  M.  Ins.  Co.,  7  Mass.  364, 
377 ;  Gri»wold  v.  Union  Mut.  Ins.  Co.,  3  Blatchf .  231,  232.) 

Danforth,  J.     The  several  defendants  insured  the  steamer 
Massachusetts  "against  all  perils  of  the  sea  and  navigation 
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usually  taken  by  marine  underwriters  (loss  by  fire  excepted),  in 
favor  of  the  plaintiff  in  various  snms,  amounting  to  $75,000, 
and  this,  for  the  purposes  of  the  insurance,  was  declared  to  be 
the  value  of  the  vessel.  During  the  life  of  the  policies  she 
went  ashore  in  a  violent  storm,  and  the  efforts  of  the  officers  and 
crew  to  get  her  off  being  unsuccessful,  the  vessel  was  in  danger 
of  becoming  a  total  wreck.  By  the  aid  of  a  *'  wrecking  com- 
pany "  she  was  set  afloat  and  reached  New  York,  where  she 
was  docked  for  repairs.  They  amounted  to  $46,000,  which 
was  paid  by  the  insurers,  and  thereafter  the  "  wrecking  com- 
pany "  rendered  a  bill  for  their  services  in  saving  the  steamer, 
which  was  finally  adjusted  with  the  assent  of  the  insurers  at 
$17,500,  and  paid  by  the  assure<J.  They  paid  other  expenses 
incurred  to  tlie  same  end,  to  the  amount  of  $4,340,  making 
the  total  expenditure  for  that  purpose  $21,840. 

Afterward,  a  statement  of  general  average  was  made  by 
certain  persons,  in  which  the  value  of  the  steamer  was  stated 
at  ^275,000.  The  insuran;je  companies  deny  any  liability  for 
any  part  of  these  expenses,  upon  the  ground  stated  by  their 
counsel,  that  "the  payment  of  $46,000  covered  the  entire 
damage  caused  by  the  perils  insured  against."  But  if  other- 
wise, they  clairrt  that  their  liability  should  be  limited  to  such 
proportion  of  $21,840,  as  the  agreed  value  of  the  steamer 
($75,000)  bears  to  ifs  value  as  stated  for  general  avei^age. 

Upon  this  state  of  facts  two  questions  were  submitted  to  the 
General  Term :  First  A  re  the  insurance  companies,  having 
paid  $46,000  to  cover  the  cost  of  repairs  to  the  steamer,  bound 
to  pay  any  thing  more?  Second.  If  they  are  liable,  what 
amount  are  they  bound  to  pay?  The  first  question  was 
answered  in  the  affirmative ;  and  in  respect  to  the  second,  the 
court  held  that  the  case  was  one  for  contribution  upon  a  gen- 
eral average,  according  to  the  respective  interests  of  the  insured 
and  the  insurers,  and  that  the  interest  of  the  insurer  was  to  be 
limited  to  the  sum  fixed  in  the  policies,  as  the  value  of  the 
steamer,  and  the  interest  of  the  insured,  to  the  difference 
between  that  sum  and  its  actual  value,  as  fixed  by  the  adjust- 
ers ;  so  that  the  share  of  expenses  to  be  charged  to  each  should 
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bear  the  same  proportion  to  the  value  of  his  interest  as  the 
whole  sum  bears  to  the  appraised  value  of  the  ship.  Both 
parties  appeal  to  this  court  —  the  insurers,  because  they  are 
held  bound  to  pay  any  part  of  the  expenses ;  the  assui'ed, 
because  they  (the  defendants)  were  not  charged  with  the  whole. 

We  concur  in  the  conclusion  reached  by  the  learned  General 
Tenn  as  to  the  first  question.  It  would  seem  plain  that  the 
assured  is  entitled  to  be  indemnified  against  all  the  damage 
done  by  the  perils  insured  against,  and,  notwithstanding  the 
argument  in  behalf  of  the  defendants,  we  find  it  impossible, 
under  this  rule,  to  separate  the  necessary  expenses  incurred  in 
removing  the  steamer  from  the  place  where  she  stranded  to 
the  dock  where  she  could  be  repaired,  from  the  expenses  of 
the  repairs  there  made.  Each  class  of  expense  was  equally 
necessary,  and  made  so  by  the  same  peril.  If  it  had  been  pos- 
sible to  repair  the  steamer  in  the  place  where  the  storm  placed 
her,  and  it  had  been  done,  the  damage  would  not  have  been 
made  good,  or  the  loss  satisfied,  so  long  as  she  was  detained 
upon  the  rock  ;  for  she  was  placed  there  by  the  winds  and 
waves,  and  thus  the  detention  was  from  a  peril  of  the  sea,  one 
usually  taken  by  marine  underwriters,  and,  therefore,  by  the 
very  language  of  the  policies  before  us,  incurred  by  these  de- 
fendants. Disbursements  necessarily  made  in  order  to  get  a 
ship  into  the  sea,  and  then  to  a  place  whem  she  may  be  fitted 
to  keep  the  sea,  would  seem  to  be  within  the  agreement  of  the 
defendants  as  much  as  the  expenses  incurred  for  repairs.  The 
loss  incurred,  and  the  loss  insured  against,  included  both  items ; 
without  both,  the  vessel  could  not  be  rendered  navigable  or 
capable  of  being  carried  on  for  any  voyage. 

The  owners  of  a  vessel  damaged  by  perils  insured  against 
are  at  liberty  to  estimate  the  expense  of  repairing  it,  in  order 
to  determine  whether  it  should  be  treated  as  .a  total,  loss,  or 
whether  it  could  be  repaired,  and  at  a  reasonable  cost  made 
serviceable  for  future  navigation.  It  is,  therefore,  well  settled 
that  for  this  purpose  the  expense  of  releasing  her  from  peril, 
as  getting  her  afloat  from  the  rock,  or  from  submergence 
in  the  sea,  preparatory  to  repairing,  may  be  added  to  the  ex- 
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pense  of  the  repairs.  {SewaU  v.  U.  S.  Ins,  Co,y  11  Pick.  90 ; 
Arnould  on  Insiirance  [Perk.  ed.  1850],  1106.)  This  is  the 
rule  as  between  the  assured  and  the  underwriter,  and  I  have 
found  no  case  to  the  contrary. 

It  is  clear,  then,  that  to  some  extent,  at  least,  the  insurers 
were  bound  to  contribute  to  those  expenses.  I  do  not  consider 
it  necessary  to  inquire  whether  the  "  sue  and  labor "  clause 
now  generally,  if  not  universally,  found  in  marine  policies  may- 
be implied  into  the  policies  before  us,  for  without  that  it  is  the 
privilege,  if  not  the  duty,  of  the  insured  to  take  every  reason- 
able meaaure  for  the  recovery  and  restoration  of  the  damaged 
vessel.  But  in  this  case  there  was,  as  the  Supreme  Court  held, 
an  express  assent  by  the  insurers  that  the  owner  of  the 
steamer  should  use  everv  efEort  to  save  her. 

In  regard  to  the  other  question,  we  think  the  learned  court 
below  erred.  By  agreement  of  the  parties,  the  steamer  was, 
for  the  purposes  of  the  insurance,  valued  at  $75,000,  and  as 
the  expenses  necessarily  incurred  in  taking  the  vessel  to  the 
dock  are  not  less  the  subject  of  indemnity  than  the  expenses  of 
repair,  both  should  be  allowed  to  the  extent  of  the  sum  insured. 
Within  this  limit  these  expenses  could  not,  as  between  the  par- 
ties to  the  policies,  be  considered  the  subject  of  general  aver- 
age, but  should  be  deemed  to  have  been  incurred  for  the  benefit 
of  the  insurers  only.  Any  other  construction  would  impair 
the  effect  of  the  contract,  and  reduce  the  liability  of  the  under- 
writers below  the  sum  bargained  for  and  for  which  they  received 
a  premium,  and  relieve  them  from  the  operation  of  the  gen- 
eral rule  under  which  the  assured  may  recover  from  the  under- 
writer, in  respect  of  any  expenditures  which  he  has  been 
obliged  to  incur  in  consequence  of  any  of  the  perils  insured 
against.  (2  Arnould  on  Ins.,  844,  §  8;  Marshall  on  Insur- 
ance, p..  474,  B.  1,  chap.    13,  §  8  ;  chap.   17,  §  2,  p.   695.) 

As  between  these  parties,  no  inquiry  is  pertinent  as  to  the 
actual  value  of  the  steamer,  for  as  to  them  it  has  been  fixed  by 
agreement,  and  for  every  purpose  (fraud  being  out  of  the 
question)  it  must  be  taken,  as  so  fixed  that  the  insured  might 
be  indemnified  to  that  amount,  for  all  losses  occasioned  "  by 
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perils  of  the  sea  and  navigation."  The  value  so  fixed  and  in- 
serted in  the  policy  is  said  to  be  in  the  nature  of  liquidated 
damages.  (3  Kent,  373.)  It  is,  therefore,  not  open  to  inquiry 
or  dispute  after  a  loss  occurs,  but  is  conclusive  between  the 
parties  in  respect  of  all  rights  and  obligations  which  arise  upon 
the  policy ;  and  the  learned  commentator  above  cited  disap- 
proves tjie  doctrine  of  certain  cases  which  suggest  a  limitation 
to  this  rule,  by  applying  it  only  to  a  total  loss,  saying,  "  the 
better  opinion  of  the  text-writers  is,  that  in  settling  all  losses, 
total  or  partial,  the  valuation  of  the  property  in  the  policy  is 
to  be  considered  as  correct  in  the  adjustment  of  the  loss,  and 
the  true  measure  and  basis  of  the  valuation  according  to  the 
contract  of  indemnity." 

In  North  of  Eng,  Ins,  Assn.  v.  Armstrong  (L.  R.,  5  Q.  B. 
244),  the  court  say,  in  such  a  case,  "  the  parties  are  estopped,  . 
between  one  another,  from  disputing  the  value  of  the  thing 
insured  as  stated  in  the  policy,"  and  so  applied  the  doctrine 
that  the  insurance  company,  having  paid  £6,000  as  upon  a 
total  loss,  occasioned  by  another  ship  running  do^vn  the  ship 
insured,  which  was,  in  fact,  worth  £9,000,  but  valued  in  the 
policy  at  £6,000,  was  held  entitled  to  the  full  sum  recovered  by 
its  owners  from  the  vessel  which  caused  the  injury.  THe 
owners  claimed  to  participate  upon  the  real  valuation,  but  the 
court  held  against  them. 

Now  the  contention  of  the  defendant  here  is  that,  as  the  real 
value  of  the  steamer  was  $275,000,  the  sum  of  $200,000 
represents  the  interest  of  the  owners  and  should  share  the  loss 
caused  by  the  recovery  of  the  ship.  The  answer  to  it  is  that 
given  in  the  case  cited.  The  insurers  are  estopped  from  say- 
ing there  was  any  value  in  excess  of  the  $75,000  agreed  upon, 
and  to  that  extent  they  undertook  to  indenmify  the  ownera. 
They  now  seek  to  divide  the  loss  by  presenting  a  different  basis 
of  value.  If  they  succeed  the  assured  will  lose  the  indemnity 
for  which  they  paid,  and  the  consequences  of  a  loss  would  be 
cast  upon  them.  Such  a  result  is  required  by  no  adjudged 
case,  and  would  be  against  the  principles  both  of  law  and 
equity.  The  sum  now  claimed  for  the  expenses  incurred  is, 
we  think,    justly   due    the  insured   on   account   of    damage 
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caused  by  the  perils  insured  against,  and  as  it  is  within  the 
limits  of  the  sum  named,  should  be  paid  by  the  insurers,  accord- 
ing to  the  terms  of  the  engagement  entered  into  by  them. 

The  defendants'  appeal,  therefore,  fails,  and  the  plaintiffs 
succeeds.  The  judgment  should  be  so  modified  as  to  require 
eacli  defendant  to  pay  such  proportion  of  $21,840  as  the  sum 
insured  by  it  bears  to  the  total  amount,  $75,000,  and.  so  mod- 
ified, affirmed,  with  costs  to  the  plaintiff. 

All  concur. 

Judgment  accordingly. 


De  Witt  C.  Weeks  et  al.,  Appellants,  v.  William  McCakiy 
LrrTLE,  Individually  and  as  Executor,  etc.,  IJespondent. 

Where,  by  a  building  contract,  damages  for  delay  on  the  part  of  tbe  con- 
tractor to  perform  his  contract  within  the  time  limited  were  fixed  and 
liquidated,  and  the  work  contracted  for  could  not  be  completed  until 
other  work  to  be  done  by  the  owner  was  finished,  Jield,  that  a  failure  on 
the  part  of  the  latter  to  finish  his  work  in  season  to  enable  the  contractor 
to  complete  his  contract  within  the  time  specified  was  a  sufficient  excuse 
for  delay,  and  discharged  him  from  liability  for  the  liquidated  damages  ; 
and  this  although  some  work  not  affected  by  the  delay  of  the  owner  was 
not  completed  within  the  time  ;  that  as  the  damages  were  payable  upon 
a  failure  of  entire  completion,  which  was  rendered  impossible  by  the 
owner's  act,  a  recovery  could  not  be  had  for  a  failure  which  she  made 
inevitable . 

Weeks  v.  Little  (15  J.  &  S.  1),  reversed  in  part. 

(Argued  June  19,  1882  ;  decided  October  10,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  December  6,  1880,  which  alBrmed  a  judgment  in  favor 
of  plaintiffs,  entered  upon  the  report  of  a  referee.  (Reported 
below,  15  J.  &  S.  1.) 

This  action  was  brought  to  recover  a  balance  alleged  to  be 
due  under  a  contract  between  the  plaintiffs  and  Augusta  McC. 
Little,  defendant's  testator,  for  the  performance  by  the  former 
of  certain  work  in  the  construction  of  a  building  in  the  city  of 
New  York. 
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By  the  contract  the  work  was  to  be  completed  September  1, 
1877,  and  it  was  stipulated  that  for  each  and  every  day  after 
that  time  that  the  work  contracted  for  remained  unfinished 
plaintiflEs  would  pay  $20,  which  was  stated  to  be  liquidated 
damages.  The  work  was  not  completed  December  24.  1877. 
Defendant  set  up  as  a  counter-claim  and  claimed  the  damages 
as  stipulated.  The  referee  allowed  the  damages  from  and  after 
October  1,  1877. 

The  material  facts  appear  in  the  opinion. 

Robert  W.  De  Forest  for  appellants.  Where,  after  the  mak- 
ing of  a  building  contract,  additions  to  the  original  specifica- 
tions are  made  at  the  request  of  the  owner,  increasing  the  labor 
and  requiring  additional  time,  the  time  limited  for  the  comple- 
tion of  the  work  will  be  deemed  to  have  been  extended  by 
mutual  agreement  of  the  parties,  if  an  extension  is  necessary 
for  the  protection  of  the  contractor.  {Smith  v.  Gugerty^  4 
Barb.  614 ;  Stewart  v.  Keteltas,  36  N.  T.  388 ;  Allamon  v. 
Mayor,  etc.,  of  Alhaiiy,  43  Barb.  33 ;  Green  v.  Haines,  1 
Hilt.  254  ;  Foley  v.  Gougk,  4  E.  D.  Smith,  724 ;  Van  Buskirk 
V.  Stow,  42  Barb.  9 ;  GaUagher  v.  Nichols,  60  N.  T.  438 ; 
Famham  v.  Ross,  2  Hall,  167 ;  Doyle  v.  Halpine,  1  J.  &  S. 
352.)  Little  having  prevented  the  completion  of  the  build- 
ing by  failing  to  complete  those  parts  of  the  work  under- 
taken by  himself,  cannot  claim  liquidated  damages.  {Stewart 
V.  Keteltas,  36  N.  T.  388.)  He  is  estopped  by  his  acts  from 
claiming  damages.  {Hechinan  v.  Pinkney,  81 N.  T.  214 ;  Smith 
V.  Gugerty,  4  Barb.  614;  StewaH  v.  Ketettas,  36  N.  Y.  388; 
Doyle  V.  Halpine,  23  Sup.  Ct.  352.) 

Charles  A,  Jackson  for  respondent.  Whether  or  not  there 
has  been  a  waiver  or  rescission,  is  a  question  of  fact.  (Code  of 
Procedure,  §  1337 ;  CoUender  v.  Philan,  79  N.  Y.  369-70.) 
The  modification  of  the  original  contract  embodied  in  the 
agreement  of  April  24,  187?,  came  within  the  proviso  of 
the  clause  in  the  original  contract  providing  that  no  alterations 
or  additions  shall  in  any  way  aflEect  or  make  void  the  contract. 
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{Legge  v.  llarlocky  12  Q.  B.  1013 ;  Lauer  v.  Brown,  30  Barb. 
420.)  Where  there  is  an  express  agreement  the  law  will  not 
imply  one.  {Cutler  v.  Powell,  6  T.  R.  320 ;  Jennings'^.  Camp, 
13  Johns.  96;  Ladue  v.  Seymour,  24  Wend.  63  ;  Oalvin  t. 
P/*e7itice,  45  N.  T.  165.)  An  agreement  under  seal  cannot  be 
waived  or  rescinded  by  a  parol  agreement,  unless  such  agree- 
ment is  executed  and  founded  on  a  valid  consideration.  {Suydam 
V.  Jonen,  10  Wend.  180 ;  Deldcinui  v.  Bulkley,  13  id.  71 ;  Al- 
len V.  Jaquish,  21  id.  628 ;  Eddy  v.  Ora/ves,  23  id.  82 ; 
Gardner  v.  Clark,  21  X.  Y.  404:-5  ;  Ripley  v.  ^Etna  Ins.  Co., 
30  id.  104 ;  Dodge  v.  Crandall,  id.  306-307.)  The  fact  that 
defendant  was  doing  work  upon  the  building  after  October  1, 
1877,  is  unimportant.  {Maelyitosh  v.  Midland  B,  B.,  14  M. 
&  W.  548.)  Presence  at  the  building  and  urging  on  the  work 
cannot  possibly  be  construed  as  working  an  estoppel.  {Pike  v. 
BuUer,  4  N.  Y.  363 ;  Beed  v.  Bd,  of  Education,  4  Abb.  Ct. 
App.  24 ;  Bobe?*ts  v.  OpdyTce,  40  N.  Y.  266.)  A  party  may 
waive  his  right  to  throw  up  a  contract  for  breach  of  condition 
without  waiving  his  right  to  recover  damages  for  the  imperfect 
performance  of  the  contract.  {Esmond  y,  Benschoten,  12  Barb. 
366 ;  Sinclair  v.  Tdma/lge,  35  id.  606-7 ;  Jewell  v.  Schneppel, 
4  Cow.  64 ;  Murphy  v.  Buckman,  66  K  Y.  297 ;  Taylxr  v. 
Mayor,  83  id.  625.) 

Finch,  J.  We  do  not  think  it  necessary  to  discuss  and  de- 
termine the  eflEect  upon  the  claim  for  liquidated  damages  of  the 
delay  produced  by  the  modification  of  the  original  plan  which 
added  new  walls  and  two  additional  stories.  Assuming  for 
present  purposes,  what  we  do  not  decide,  that  the  time  of  per- 
formance was  extended  only  to  October  1,  and  that  such  exten- 
sion was  intended  and  imderstood  to  cover  the  changes  of  plan 
and  increased  amount  of  work,  and  assuming  also  that  the 
original  contract,  with  its  damages  for  delay,  applied  to  and 
controlled  the  modified  and  increased  work,  we  are  vet  of 
opinion  that  the  plaintiffs'  non-performance  was  occasioned  and 
excused  by  the  act  of  the  defendant,  and  the  counter  claim  was, 
therefore,  improperly  allowed. 
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The  riile  is  well  settled  that  where  the  work  to  be  performed 
by  the  builder  cannot  be  performed  until  the  other  work  pro- 
vided to  be  done  by  the  owner  or  his  employes  is  finished, 
the  failure  by  the  latter  to  complete  their  work  in  season  to 
enable  the  builder  to  end  his  within  the  time  limited  by  the 
contract  is  a  sufficient  excuse  for  his  delay  beyond  the  agreed 
period  of  completion.  {Stewart  v.  KeteUaSy  36  N.  T.  388.)  In 
the  case  at  bar  the  referee  has  found  and  certifies  as  facts,  that 
the  defendant  agreed  to  furnish  and  complete  certain  parts 
of  the  building  to  be  erected;  that  among  these  was  all  the 
marble  work,  including  the  mantels  and  treads  of  stairs,  the 
elevator  and  kitchen  lift,  the  steam-heating  apparatus  which 
was  not  determined  upon  until  the  brown  coat  of  mortar  was 
already  on,  and  the  ranges ;  that  the  steam-heating  work  was 
not  completed  till  after  November,  and  the  marble  work,  eleva- 
tor and  lifts  were  not  done  until  December  24 ;  that "  the  plain t- 
iiFs  could  not  complete  many  parts  of  their  contract  work  until 
after  these  parts  of  the  building  were  furnished  by  defendant 
and  put  in  place,  and  were  delayed  and  prevented  from  com- 
pleting said  parts  of  their  contract  work  by  reason  of  defendant's 
failure  to  furnish  them  ;  "  and  that  plaintifis  did  not  complete 
some  part  of  their  work  which  was  not  dependent  upon  the 
defendant's  action  until  December  24.  Irrespective  of  the  last 
fact  found,  the  case  is  brought  fully  within  the  rule  above 
stated.  The  finding  is  definite  and  clear  that  complete  per- 
formance within  the  contract  time  was  rendered  impossible  by 
the  act  of  the  defendant,  and  the  very  just  result  follows  that 
the  defendant  cannot  recover  damages  for  a  delay  which  she  her- 
self occasioned.  The  referee  found  as  a  conclusion  of  law  the 
exact  contrary,  for,  upon  request,  he  refused  to  find  "  that  the  fail- 
ure of  defendant  to  furnish  those  parts  of  the  work  undertaken 
by  her  upon  the  completion  of  which  the  completion  of  plaintiffs' 
work  depended  aflEoi-ds  a  legal  excuse  for  non-performance  of 
plaintiffs'  work  before  December  24."  Upon  what  ground  this  re- 
fusal rested  we  do  not  know.  The  opinion  of  the  referee  and  of 
the  General  Term  are  silent  on  the  subject.  The  learned  counsel 
for  the  respondent  in  the  brief  furnished  on  the  argument  seems 
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to  touch  it  very  lightly  and  guardedly.  He  says  that  the  fact 
of  work  being  done  after  October  1  by  the  defendant  is  "  un- 
important." That  is  true,  but  it  becomes  very  important  when 
supplemented  by  the  further  fact  that  this  very  work  thus  con- 
tinuing rendered  impossible  plaintiffs'  performance  within  the 
contract  time.  The  learned  counsel  adds  that  ^^  plaintiffs  were 
not  prevented  from  finishing  by  reason  of  the  defendant." 
The  referee  finds  that  they  were.  It  is  true  he  also  finds  that 
some  work  was  delayed  which  was  not  affected  by  the  delay  of 
the  defendant.  We  do  not  see  how  that  fact  alters  the  just 
result.  To  effect  that  would  require  us  to  assume  what  is  not 
proved,  and  we  cannot  know,  that  there  would  have  been  de- 
lay in  the  independent  work  if  the  dependent  work  had  not  been 
hindered.  The  contractor  could  gain  nothing  by  haste  and 
pressure  in  one  direction  so  long  as  entire  completion  was 
delayed  by  his  employers.  We  cannot  divide  and  apportion 
the  fault.  It  is  enough  that  damages  were  payable  upon  a 
failure  of  entire  completion,  and  that  was  rendered  im]>os8ible 
by  the  defendant's  act,  and  her  executor  cannot  recover  for  a 
failure  which  she  made  inevitable.  But  for  that  we  cannot 
say  that  there  would  have  been  any  delay  beyond  the  con- 
tract time. 

The  judgment  should  be  reversed  so  far  as  it  allows  defendant's 
counter-claim  for  liquidated  damages  and  interest,  and  a  new 
trial  is  granted  as  to  such  counter-claim,  costs  to  abide  the 
event. 

All  concur. 

Judgment  accordingly. 


114    540) 
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The  rale  that  a  third  person  may  deal  with  an  agent  as  principal,  who  holds 
himself  out  as  such,  concealing  his  agency,  and  not  disclosing  its  origin, 
and  that  the  real  principal  cannot  so  assert  his  rights  as  to  cut  off  equi- 
ties which  have  grown  up  between  such  third  person  and  the  agent,  has 
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no  application  wlien  the  former  knew,  or  had  sufficient  information  to 
fairly  create  an  inference  of  the  existence  of  the  agency,  and  to  pat  him 
upon  inquiry,  although  the  name  of  the  principal  was  not  disclosed. 

Where,  therefore,  plaintiffs  consigned  certain  merchandise  to  the  firm  of  E. 
&  C.  S.  for  sale,  which  firm  employed  defendants  as  brokers  to^and  they 
did^make  the  sale,  with  knowledge  that  E.  &  G.  S.  were  not  the  sole 
owners  of  the  goods,  or  under  circnmstabces  sufficient  to  put  them  upon 
inquiry,  held,  that  an  application  of  a  portion  of  the  proceeds  of  the  sale 
in  payment  of  a  prior  indebtedness  of  E.  &  C.  S.  to  them,  was  unauthor- 
ized, and  that  plaintiffs  were  entitled  to  recover  the  same. 

Soon  after  the  proceeds  of  sale  came  into  defendants'  hands,  an  attachment 
was  served  upon  them,  issued  in  an  action  brought  by  other  creditors  of 
£.  &  G.  S.  against  them.  No  portion  of  the  proceeds  was  taken  under 
the  attachment.  But,  after  defendants  had  been  fully  notified  of 
plaintiffs'  claim,  they  were  examined  in  supplementary  proceed  ingb,  after 
judgment  in  said  action,  and  testified  that  they  owed  E.  &C,  S.  the 
balance  of  the  proceeds  of  such  sale,  concealing  the  claim  and  owner- 
ship of  plaintiffs.  An  order  was  made  that  they  pay  over  such  balance  to 
the  sheriff,  which  they  did.  Heldt  that  such  payment  was  no  defense, 
as  defendants  had  it  in  their  power,  by  stating  the  facts,  to  prevent  the 
making  of  the  order,  and  it  was  their  duty  so  to  have  done ;  having  omitted 
this  duty  without  reason  or  excuse,  their  payment  was,  in  effect, 
voluntary.  « 

One  of  plaintiffs  and  one  of  the  firm  of  E.  &  G.  S.  were  asked  as  witnesses 
and  were  allowed  to  answer,  under  objections  and  exceptions,  what 
plaintiffs'  business  relations  with  that  firm  were.  The  answers  were  to 
the  effect  that  the  goods  were  shipped  to  said  firm,  to  be  sold  for  account 
of  plaintiffs.  Held,  that  even  if  any  one  of  the  inquiries  was  too  broad  in 
its  terms,  as  the  answers  were  confined  to  the  precise  issues,  there  was  no 
error. 

On  cross-examination  of  one  of  the  plaintiffs,  whose  testimony  was  taken 
by  commission,  he  was  requested  to  annex  copies  of  any  correspondence 
with  E.  &  C  S.  He  annexed  extracts  from  and  not  the  whole  of  the  let- 
ters.  On  the  trial  plaintiffs  read  these,  extracts  under  objection  and  ex- 
ception. Held  no  error ;  that  while  defendants  were  entitled  to  the 
whole  of  the  letters,  their  remedy  was  by  motion  in  advance  of  the  trial 
either  to  have  the  execution  of  the  commission  corrected  by  annexing 
the  full  letters  or  striking  out  the  extracts,  or  to  suppress  the  deposition  ; 
and  not  having  taken  that  remedy  they  must  be  held  to  have  assented  to 
the  mode  in  which  the  commission  was  executed. 

Where  there  has  been  an  opportunity  to  correct  an  imperfect  execution  of 
a  commission,  either  by  ordering  a  re-execution  or  quashing  the  return, 
no  objections  because  of  such  imperfect  execution  will  be  heard  on  the 
trial. 


(Argued  June  19, 1882^  decided  October  10.  1882.) 


572  Wright  et  al*  v.  Oabot  et  al.  [Oct, 


Statement  of  case. 


Appeal  from  judgment  of  the  General  Term  of  the  Su- 
perior Court  of  the  city  of  New  York,  in  favor  of  plaintiflFs, 
entered  upon  an  order  made  March  10,  1881,  which  overruled 
defendants'  exceptions  and  directed  judgment  on  a  verdict 
directed  by  the  court.     (Reported  below,  15  J.  &  S.  229.) 

This  action  was  brought  to  recover  the  proceeds  of  the  sale  of 
a  quantity  of  "  Esparto  grass  "  belonging  to  plaintiffs,  who  were 
doing  business  at  Liverpool,  England,  which  was  consigned  by 
them  to  the  firm  of  E.  &  C  Stokes  at  Philadelphia,  for  sale 
on  their  account.  That  firm  employed  defendants,  who  were 
brokers  doing  business  in  New  York,  to  make  a  sale;  this 
they  did  and  received  the  proceeds. 

The  further  material  facta  are  stated  in  the  opinion. 

J^,  R,  Coudert  for  appellants.  Plaintiffs  are  estopped  be- 
cause they  allowed  the  Stokes  to  seem  to  be  entitled  to  the  pro- 
ceeds, and  thereby  induced  defendants  to  look  to  the  proceeds 
in  their  hands  for  payment  of  the  balance  due  from  the  Stokes 
and  to  refrain  from  taking  other  steps  to  protect  themselves. 
( Voorhis  V.  Olmstead^  ^Q  N".  Y.  117;  Read  v.  Jaudon^  35 
How.  Pr.  303  ;  Story  on  Agency,  §§  386,  390,  420 ;  MiUhM 
V.  Bristol^  10  Wend.  495  ;  TaintevY,  Prendergast^  3  Hill,  72 ; 
Biglow  on  Estoppel,  468  ;  McNeil  v.  Tmth  Nat,  Bk.,  46  N. 
Y.  325,  329.)  Defendants  were  bound  to  give  the  certificate 
to  the  sheriff.  (Code  of  Civil  Procedure,  §  650.)  All  they 
were  bound  to  do  was  to  notify  their  principals,  the  Stokes,  at 
once.  (Bilven  v.  B,  B,  B.  B,  Co.,  36  N.  Y.  403, 407  ;  Holmes 
V.  Bemseuy  4  Johns.  Ch.  460  ;  S.  (7.,  20  Johns.  229  ;  Bono- 
va7i  V.  Hunt,  7  Abb.  Pr.  29 ;  Cooh  v.  Holt,  48  N.  Y.  275 ; 
Gibson  v.  Hdggerty,  37  id.  555  ;  U.  S.  Trust  Co,  v.  WUey,  41 
Barb.  479.)  The  court  erred  in  admitting  testimony  as  to  the 
business  relations  between  the  plaintiffs  and  E.  &  C.  Stokes, 
under  the  defendants'  objection  to  its  relevancy.  (1  Greenleaf 
on  Evidence,  §  52  ;  Townsend  Manuf,  Co,  v.  Foster,  51  Barb. 
346,  352 ;  41  N.  Y.  620 ;  Clark  v.  Yorce,  19  Wend.  232 ; 
Und&rhiU  v.  N,  Y.  c&  H,  B,  B,  Co,,  21  Barb.  489; 
Worrall  v.  Parmelee,  1  X.  Y.   519 ;    Wilson  v.  Wilson,  4 
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Keyes,  413  ;  Baird  v.  GiUett,  47  N.  Y.  186,  187 ;  Ajidersmi 
V.  R,  W.  (&  0.  R.  a.  Oo,^  54  id.  334 ;  llavermeyer  v.  Haver- 
Tneyer^  11  J.  &  S.  506.)  The  extracts  from  letters,  annexed 
to  the  deposition  of  the  plaintiff  Wright,  were  incompetent, 
and  were  improperly  admitted  under  that  objection.  (  WaUbHdge 
V.  KUpatricky  9  Hun,  135 ;  Sizer  v.  Burt^  4  Denio,  426 ; 
Dennis  v.  Ba/rher^  6  S.  &  R.  620,  625 ;  Taylor  v.  Beggs^  1 
Peters,  591 ;  1  Greenleaf  on  Evidence,  §  82 ;  Cowen  &  Hill's 
note  ;  1  Phillips  on  Evidence,  602.) 

• 

Geo.  H,  Fletclier  for  respondents.  If  the  commission  had 
not  been  properly  executed,  it  was  the  defendants'  duty  to 
have  it  corrected  before  going  to  trial.  A  motion  for  return 
and  execution  was  the  proper  and  necessary  method  of  raising 
the  point.  (2  Wait's  Pr.  704 ;  Zellweger  v.  Caffe,  5  Duer,  87, 
100 ;  Sheldon  v.  Wood,  2  Bosw.  267;  affirmed,  24  N.  Y.  607 ; 
Bk.  of  Penn.  v.  Union  Bk,  of  N.  Y,,  11  id.  205  ;  BurriU  v. 
Watertown  Bk.  cfe  Loan  Co.,  51  Barb.  106.)  Under  the  Fac- 
tors' Act  defendants  could  get  no  relief,  for  their  charges  against 
Stokes  were  all  antecedent  debts,  not  incurred  on  the  faith  or 
credit  of  these  goods  or  moneys  of  plaintiffs,  then  in  their 
hands.  (4  Edmonds'  Stat.,  chap.  179,  p.  461,  §§  3,  4.)  Whenever 
any  third  person  claims  an  interest  in  property  sought  to  be 
summarily  transferred  in  supplementary  proceedings,  no  order 
for  the  delivery  can  be  made  therein.  {Rodman  v.  Henry ^  17 
N.  Y.  482 ;  Sherwood  v.  R.  R.  Co,,  12  How.  136  ;  Grasamuck 
v.  Richa/rda,  2  Abb.  N.  C.  359  ;  Manice  v.  Smithy  5  N.  Y. 
Weekly  Dig.  255;  EdmondsonY.  McLoud,  16  N.  Y.  544 ;  Com- 
i/ng  V.  Tooker,  5  How.  Ii9.)  Although  a  person  having  posses- 
sion of  property  about  the  time  of  a  levy  be  ignorant  of  an 
assignment,  if,  prior  to  any  payment  by  him  to  the  sheriff, 
he  has  notice  of  the  assignment,  attachment  proceedings  are 
no  defense  to  him  in  an  action  brought  by  the  assignee  against 
him.  {Greentree  v.  Roaenstook,  61  N.  Y.  593 ;  Gibaon  v.  Hag- 
gerty,  37  id.  557,  560 ;  Lenear  v.  Woods,  7  N.  Y.  Weekly  Dig. 
341.)  The  agency  of  the  Messrs.  Stokes  was  revoked  by  their 
bankruptcy.  (Story  on  Agency,  §  486 ;  2  Kent's  Comm.  [4th 
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ed.],  §  41,  p.  645;  Story  on  Bailments,  211;  Audenried  v, 
Bettdei/,  8  Allen,  202 ;  Hudson  v.  Granger^  5  B.  &  Ad.  27, 
31,  32.)  Their  principals  and  sub-agents,  the  defendants,  were 
placed  merely  in  the  same  attitude  as  if  their  authority  had 
been  revoked  by  death.  {Audenried  v.  Betteley^  8  Allen,  302 ; 
Jackson  Ins.  Co,  v.  ParteSy  Admr.^  etc.^  9  Heisk.  [Tenn.]  296 ; 
Zehigh  Goal  Go.  v.  Mohr^  83  Penn.  St.  228.) 

Finch,  J..  The  evidence  renders  it  entirely  certain  that  the  Es- 
parto grass  sold  by  the  defendants,  and  for  the  proceeds  of  which 
they  are  sued,  was  the  sole  property  of  the  plaintiffs,  consigned 
by  them  to  E.  &  C.  Stokes  as  agents  for  its  sale,  who  were 
bound  to  remit  to  their  principals  the  whole  proceeds,  after  de- 
ducting commissions  and  expenses.  The  defendants,  therefore, 
have  applied  the  property  of  plaintiffs  to  pay  the  debts  of  E.. 
&  C.  Stokes,  and  are  here  to  defend  that  application.  They 
invoke  for  that  purpose  the  general  rule  that  third  persons  may 
deal  with  one  as  principal  who  holds  himself  out  as  such,  con- 
cealing his  agency  and  not  disclosing  its  origin ;  and  that  the 
real  principal  cannot  so  assert  his  rights  as  to  cut  off  the  equi- 
ties which  have  grown  up  between  such  agent  and  third  persons. 
(Wharton  on  Agency,  §  465 ;  Story  on  Agency,  §  390.)  This 
nile  has  its  source  and  its  justification  in  the  broader  doctrine  tliat 
whei'e  one  of  two  innocent  parties  must  suffer,  he  shall  bear 
the  loss  whose  act  made  its  occurrence  possible.  But  neither 
the  rule  nor  its  reason  can  apply  where  the  third  person  knows 
or  has  suflScient  information  to  fairly  infer  the  existence  of  an 
actual  agency,  although  the  name  of  the  principal  be  not  dis- 
closed. {Hogan  v.  JShorh,  24  Wend.  462;  Maanss  v.  jBen- 
derson,  1  East,  335 ;  Bliss  v.  Bliss^  7  Bosw.  345.)  And  the 
same  result  follows  where,  without  actual  knowledge  of  the 
agency,  the  circumstances  are  such  as  fairly  to  put  the  third 
person  on  inquiry.  {Baring  v.  Gorrie,  2  Bam.  &  Aid.  137.) 
Most  of  the  cases  referred  to  were  those  in  which  the  third 
person  was  a  purchaser,  and  distinctions  are  drawn,  not  nec- 
essary to  be  here  considered,  between  cases  in  which  the  sup- 
posed priqcipal  was  a  factor,  having  possession  of  the  goods, 
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and  those  in  which  he  was  a  mei*e  broker,  negotiating  without 
such  possession.  Omitting  any  notice  of  these,  and  of  other 
distinctions,  it  is  sufficient,  for  the  purposes  of  the  present  in- 
quiry, to  say  that  no  form  of  the  rule  invoked  by  the  defend- 
ants can  justify  their  defense,  if  it  is  apparent  that  they  knew 
or  had  good  reason  to  know  that  E.  &  C.  Stokes  were  not  in 
fact  the  principals,  or  the  sole  owners  of  the  property  sold. 
We  are  thua  brought  to  consider  the  facts  proved  on  the  trial. 
It  was  in  August,  1877,  that  Stokes  first  spoke  to  the  defendants 
about  the  shipment  of  goods  which  afterward  occurred.  The 
defendants  were  then  engaged  to  sell  the  property  as  brokers, 
but  notliing  was  said  indicating  its  ownership.  On  the  8th  of 
the  same  month,  Stokes  wrote  the  defendants  announcing  that 
a  sample  shipment  had  been  ordered,  and  adding,  "  we  have 
first-class  correspondents  who  work  with  us  on  joint  account. " 
Again  they  wrote  on  the  5th  of  September  speaking  of  advices 
from  "  our  friends  abroad,"  and  adding,  "  they  request  us  to 
introduce  it  in  as  quiet  a  manner  as  possible."  On  the  13th 
of  October,  Stokes  wrote  as  to  an  advertisement  of  the  grass 
and  said,  "  we  propose  to  send  a  copy  to  our  correspondents  in 
Europe,  and  consult  them  about  putting  an  annual  advertise- 
ment in."  On  the  21st  of  January,  the  defendants  sold  the 
goods,  and  eight  or  ten  days  later  collected  the  price.  On  the 
5th  of  February,  Stokes  again  wrote  to  the  defendants,  com- 
plaining of  their  neglect  to  account,  and  saying  "the  goods 
were  not  ours,  being  on  consignment,  and  we  liave  so  informed 
you  frequently."  No  reply  of  the  defendants,  denying  this 
statement,  nor  any  contradiction  of  it  on  the  witness  stand  was 
given.  We  must  take  it,  therefore,  as  true.  After  all  this  in- 
formation, and  on  the  11th  of  February,  the  defendants  render 
an  account  in  which  they  apply  $550  upon  an  old  debt  due 
them  from  E.  &  C.  Stokes,  contracted  we  know  not  when,  but 
under  an  agreement  made  nearly  six  years  before,  and  charg- 
ing expenses  and  commissions,  acknowledge  a  balance  of  a 
little  over  $600.  This  sum  they  call  in  their  answer  the  "  net 
proceeds  "  of  tlie  sale.  They  plead  no  offset  or  counter-claim 
against  E.  &  C.  Stokes,  nor  any  payment  by  a  credit  given, 
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but  say  only  that  such  balance  was  the  "  net  proceeds."  On 
this  state  of  facts  we  think  no  defense  was  established  as  to  the 
$550  withheld.  The  defendants  knew  or  had  good  reason  to 
know  that  E.  &  C.  Stokes  were  not  the  sole  owners  of  the  goods, 
that  others  were  interested,  and  even  that  the  foreign  corre- 
spondents were  the  probable  owners  and  E.  &  C.  Stokes  merely 
consignees  and  agents.  Beyond  any  doubt  the  facts  and  cir- 
cumstances were  strong  enough  to  put  the  defendants  on  in- 
quiry, and  deprive  them  of  any  equity  founded  on  a  belief  that 
E.  &  C.  Stokes  were  the  real  and  the  sole  principals  with  whom 
they  were  dealing.  They  must  stand  in  a  different  attitude  be- 
fore they  can  use  plaintiffs'  property  to  pay  Stokes'  debt  to 
them. 

As  to  the  balance,  admitted  by  the  defendants  to  have  been 
in  their  hands,  the  defense  relied  on  is  that  it  was  taken  from 
them  by  compulsory  process  of  law.  The  firm  of  Kalli  Bros., 
who  were  creditors  of  E.  and  C.  Stokes,  sued  out  an  attach- 
ment against  them  which  was  served  on  the  defendants  very 
soon  after  the  proceeds  of  sales  came  to  their  hands.  Those 
proceeds  were  never  taken  under  the  attachment.  In  April, 
1878,  the  defendants  were  notified  by  an  agent  of  the  plaint- 
iffs of  the  claim  of  the  latter  to  the  goods  consigned  to  Stokes. 
At  some  time  in  the  summer  of  the  same  year,  the  agent  ex- 
hibited his  power  of  attorney .  and  claimed  the  property  as 
belonging  to  the  plaintiffs.  And  yet,  in  August  of  that  year, 
the  defendants  examined  in  supplementary  proceedings  after 
judgment,  obtained  by  Ralli  Bros.,  testified  that  they  owed 
E.  &  C.  Stokes  the  balance  in  question,  concealed  the  claim  of 
ownership  of  plaintiffs,  in  that  way  suffered  an  order  to  be 
made  that  they  pay  it  over  to  the  sheriff,  and  thereupon  paid 
it  accordingly.  The  defendants  had  it  in  their  power,  by  stat- 
ing the  facts  of  the  case,  to  prevent  the  order  from  being  made. 
{liodman  v.  Henry ^  17  N".  Y.  482 ;  EdmonsUm  v.  McLoud^ 
16  id.  544 ;  Locke  v.  Mdbhett^  2  Keyes,  457;  Teller  v.  Baiv- 
daU^  26  How.  Pr.  155.)  It  was  their  duty  to  have  done  so, 
and  omitting  it,  without  reason  or  excuse,  their  after  payment 
to   the   sheriff  was,  in  effect,  voluntary  and  not  compulsory. 
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Such  payment  was  no  defense.  {OreerUree  y.  Rosenatock^  61 
N.  Y.  693.)  As  in  that  case,  so  in  this,  the  defendants  took 
it  upon  themselves  to  decide  who  was  really  entitled  to  the 
money,  and  must  bear  the  consequences  of  their  mistake. 

Two  exceptions  to  the  admission  of  evidence  remain  to  be 
considered. 

One  of  the  plaintiffs,  examined  on  commission,  was  asked 
what  their  business  relations  with  E.  &  C.  Stokes  were,  and 
Stokes  was  asked  under  what  arrangement  he  received  the  goods. 
Both  questions  were  objected  to  as  irrelevant.  The  answers 
showed  that  the  goods  were  shipped  to  the  firm  of  E.  &  C. 
Stokes,  to  be  sold  for  account  of  plaintiffs.  The  evidence  was, 
therefore,  relevant.  It  was  proper  and  necessary  to  establish 
the  exact  relation  of  each  of  the  parties  to  the  goods  in  con- 
troversy. If  one  of  the  inquiries  was  somewhat  broad  in  its 
terms  the  answer  was  confined  to  the  precise  issues  involved. 

In  the  cross-examination  of  one  of  the  plaintiffs  whose  evi- 
dence was  taken  on  commission,  he  was  requested  by  the  de- 
fendants to  annex  copies  of  any  correspondence  with  E.  &  C. 
Stokes.  The  witness  annexed  extracts  from  the  letters  and  not 
the  whole  of  the  same.  On  the  trial  the  plaintiffs  read  these 
extracts  under  an  objection  and  exception.  Undoubtedly  the 
defendants  were  entitled  to  have  had  the  whole  of  the  Icttei-s 
and  not  extracts,  but  if  they  so  desired,  their  remedy  was  by 
motion  in  advance  of  the  trial  to  have  the  error  in  the  execu- 
tion of  the  commission  corrected,  either  by  annexing  the  full 
letters,  or  striking  out  the  extracts,  or  suppressing  the  deposi- 
tion. Not  having  taken  that  remedy  they  must  be  held  to  have 
assented  to  the  mode  in  which  the  commission  was  executed. 
{Corn,  Bank  of  Perm,  v.  Union  Bk,^  11  N.  T.  205  ;  Sturm  v. 
Atlantic  Mut  Ins.  Co,y  63  id.  87;  Zdlwegery.  Caffe^  5  Diier, 
100 ;  Union  Bank  of  Sandusky  v.  Torrey^  2  Abb.  Pr.  Cas. 
269  ;  Slieldon  v.  Wood^  2  Bosw.  267.) 

In  the  case  last  cited  the  Superior  Court,  in  which  the  pres- 
ent action  was  tried,  established  the  rule,  formally,  that  where 
opportunity  had  existed  to  correct  an  imperfect  execution  of  a 
commission,  either  by  ordering  a  re-execution  or  quashing  the 
SicxELS  —  Vol.  XLI V.         73 
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return,  no  objections  to  the  deposition  would  be  heard  on  the 
trial,  save  those  addressed  to  the  competency  of  the  witness, 
or  the  admissibility  of  evidence.  The  role  is  reasonable  and 
just.  Here,  the  defect  was  in  the  execution  of  the  commission. 
Letters  were  asked  to  be  annexed,  and  the  commissioner  an- 
nexed extracts,  instead  of  requiring  complete  copies.  They 
could  have  been  obtained  before  the  trial.  On  a  motion,  the 
commission  could  have  been  sent  back  for  that  purpose.  Such 
motion  not  having  been  made,  the  plaintiffs  had  a  right  to  as- 
sume that  the  cross-examiner  was  contented  with  what  he  had 
obtained.  And,  besides,  it  is  difficult  to  see  how  the  admission 
of  the  extracts  worked  any  possible  harm.  They  proved 
nothing  except  what  had  already  been  proved  and  was  nowhere 
contradicted,  that  the  plaintiffs  were  the  sole  owners  of  the 
goods. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 
-    Judgment  affirmed. 


114  ^  The  Town  of  Lyons,   Appellant,  v.    Dwight   S.  Chamber- 
lain, Kespondent. 

Proceedings  taken  to  bond  the  plaintiff  in  aid  of  a  railroad  resalted  in  a 
decision  that  bonds  of  the  town  should  be  issued  to  an  amount  specified, 
and  commissioners  on  behalf  of  the  town  were  appointed  to  subscribe  for 
the  stock  and  to  issue  the  bonds.  Said  commissioners,  the  railroad  cor- 
poration and  one  P.  entered  into  an  agreement,  bj  the  terms  of  which  the 
former  were  to  issue  the  bonds  and  place  them  in  the  hands  of  P.,  as 
trustee,  to  be  exchanged  for  an  equal  amount  of  stock  as  the  work  of 
construction  progressed.  This  action  was  brought  against  the  parties  to 
that  agreement,  to  have  said  proceedings  declared  null  and  void,  to  en- 
join the  negotiation  or  disposition  of  the  bonds  and  to  require  their 
•cancellation.  The  referee  found  the  bonded  proceedings  to  be  void  for 
want  of  jurisdiction,  but  that  P.  had  sold  a  portion  of  the  bonds.  De- 
'  fendants  wer^  required  to  account  for  the  proceeds,  they  to  be  allowed 
for  all  sums  paid  out  of  the  same  in  good  faith  in  constructing  the  road 
or  for  any  legal  purpose  mentioned  in  the  agreement.  An  accounting 
was  had  under  these  findings,  and  a  judgment  was  rendered  against  P. 
ior  the  balance  of  the  proceeds  in  his  hands.     Plaintiff   objected  to 
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the  allowaace  for  moaejs  expended.  Held  untenable  ;  that  to  en- 
title it  to  recover  any  of  the  proceeds  of  the  bonds  plalntifif  must 
recognize  the  yalidity  of  the  bonds,  as,  if  it  claimed  them  invalid, 
none  of  the  proceeds  thereof  belonged  to  it  and  it  could  only  recover 
upon  the  theory  that  the  bonds  had  been  made  and  negotiated  wrong- 
fully and  without  authority,  and  had  gone  into  the  hands  of  bona  fide 
holders,  who  could  enforce  the  same  ;  that,  therefore,  as  plaintiff  was  in 
court  claiming  the  proceeds  of  the  bonds  it  could  take  no  benefit  from 
the  finding  as  to  their  invalidity,  and  P.,  as  trustee,  was  entitled  to  credit 
for  all  sums  paid  out  by  him  within  the  scope  of  his  duty  and  authority. 

Also  hjld  that  P.  was  properly  allowed  his  commissions. 

The  agreement,  as  made,  limited  the  application  of  the  bonds  or  their  pro- 
ceeds to  the  construction  of  the  road  in  the  county  of  W. ;  subsequently 
the  commissioners  gave  to  P.  a  written  authority  to  pay  out  the  bonds 
for  the  construction  of  the  road  in  an  adjoining  county.  JIM,  that 
P.  was  entitled  to  be  allowed  for  payments  so  made. 

It  seems  that  had  the  action  been  maintained  upon  the  finding  as  to  the  in- 
validity of  the  bonds,  no  injury  was  sustained,  and  no  recovery  could  have 
been  had  beyond  the  costs  and  expenses  incurred  by  the  town  in  defend- 
ing itself  against  an  attempted  enforcement  of  the  bonds,  as,  if  the  pro- 
ceedings were  without  jurisdiction  and  the  bonds  issued  absolutely  with^ 
out  authority,  not  by  the  town  but  by  strangers  falsely  simulating  au- 
thority, plaintiff  was  not  estopped  by  the  recitals  in  the  bonds,  and  they 
could  not  be  enforced  against  it,  even  under  the  decisions  of  the  XT.  S. 
courts,  by  a  bona  fide  holder. 

Lffons  V.  Munaon  (99  U.  S.  684),  distinguished. 

(Argued  January  20, 1882;  decided  October  10, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court  in  the  fourth  judicial  department,  entered  upon 
an  order  made  the  second  Tuesday  of  June,  1881,  which  modi- 
fied a  judgment  entered  upon  a  decision  of  the  Special  Term, 
and  affirmed  such  parts  of  the  interlocutory  judgment  herein 
as  were  appealed  from.     (Reported  below,  25  Hun,  49.) 

This  action  was  brought  to  have  it  adjudged  that  certain 
proceedings  to  bond  the  plaintiff  in  aid  of  defendant,  the  So* 
dus  Bay  and  Coming  I^ilroad  Company,  were  void  and  the 
bonds  issued  under  it  invalid,  to  restrain  the  negotiation  or 
disposition  of  said  bonds,  and  for  judgment  that»  the  same  be 
delivered  up  to  be  canceled. 

These  bonds  purport  to  have  been  issued  by  virtue  of  an 
order  made  by  the  county  judge  of  Wayne  county  in  proceed- 
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iugs  under  the  Eailroad  Act.  (Chap.  907,  Laws*  of  1869.) 
The  defendants  Cole,  Perrine  and  Chamberlin  were  appointed 
coramiflsioners  by  such  order;  they  issaed  the  bonds  which 
were  delivered  to  the  defendant  Parshall,  on  the  17th  day  of 
May,  1S72,  in  pursuance  of  an  agreement  of  that  date,  made 
between  such  commissioners,  the  railroad  company,  and  said 
Parshall.  By  that  agreement  they  were  to  be  held  by 
Parshall  in  trust  —  that  they,  or  the  proceeds  thereof, 
"shall  be  first  used  to  buy  the  right  of  way  and  the 
necessary  grounds  for  the  use  of  the  road  through  the  county 
of  Wayne,  for  preparing  or  grading  the  road-bed  and  prepar- 
ing the  same  for  the  ties,  including  masonry  and  bridging, 
and  in  purchasing  and  laying  down  the  ties  ready  for  the 
iron  through  the  county  of  Wayne."  Parshall  was  to  pay  over 
to  the  railroad  company  the  bonds,  or  their  proceeds,  as  fast  as 
the  work  progressed.  By  a  subsequent  instrument  made  by 
said  commissioners  on  the  20th  of  February,  1873,  it  was 
noted  that  it  was  for  the  interest  of  the  plaintiflE  that  such  rail- 
road be  constructed  from  its  intersection  with  the  Lake  Ontario 
Shore  railroad  to  near  Geneva,  Ontario  county,  and  Parshall 
was  authorized  to  use  the  proceeds  of  said  bonds  between  these 
points.  By  the  report  of  the  referee  it  was  adjudged  that  the 
bonding  proceedings  were  invalid,  for  want  of  jurisdiction; 
that  one  hundred  and  nine  of  the  bonds  which  were  in  the 
hands  of  Parshall  should  be  surrendered  up  and  be  canceled, 
and  that  the  defendants  should  account  for  the  proceeds  of 
forty-one  bonds  which  had  been  sold,  and  for  the  proceeds  of 
any  coupons  from  the  one  hundred  and  nine  bonds  which  had 
been  sold.  The  eighth  paragraph  of  the  report  of  the  referee 
is  as  follows :  "  8th.  That  the  defendants  account  to  the  plaintiff 
for  the  remaining  forty  one  bonds  of  said  town,  and  for  any  of 
the  coupons  or  proceeds  thereof,  or  of  any  of  the  coupons  of 
the  said  one  hundred  and  nine  bonds  6old  by  them  or  either  of 
them ;  the  said  defendants  to  be  allowed  for  all  of  the  same 
and  the  proceeds  thereof  which  they  have  in  good  faith  laid 
out  and  expended  in  building  and  equipping  said  road  through 
the  county  of  Wayne,  and  for  any  legal  purpose  mentioned  in 
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the  agreements  between  the  defendant  Parshall  and  the  said 
commissioners  in  evidence  before  me,  for  which  purpose  a 
further  reference  should  be  ordered."  It  was  also  found  that 
said  defendants  had  acted  in  good  faith  in  all  their  dealings 
with  the  bonds  and  the  avails  thereof.  Upon  this  report  an 
interlocutory  judgment  was  entered,  the  eighth  paragraph  of 
which  is  substantially  in  the  language  of  the  report,  and  it 
was  referred  back  to  the  same  referee  to  take  and  state  the  de- 
fendant's account.  In  accordance  with  the  provisions  of  such 
interlocutory  judgment,  an  accounting  was  had,  and  upon  the 
coming  in  of  the  report  judgment  was  rendered  against  Par- 
shall  for  the  balance  found  to  be  in  his  hands.  Further  facts 
appear  in  the  opinion. 

CAas.  S.  Roys  for  appellant.  The  whole  proceeding  and 
imdertaking  before  the  county  judge  to  bond  the  plaintiff 
was  void,  and  an  absolute  nullity.  {Horton  v.  Town  of  Thornp- 
sofiy  71  N.  Y.  513  ;  Cagwin  v.  Town  of  Hancock^  84  id.  632 ; 
People  V.  Spencer^  55  id.  135 ;  People  v.  HughsU^  6  Lans.  89 ; 
People  V.  Smithy  45  N.  T.  772 ;  People  v.  Adi/rondack  Co.y 
57  Barb.  656 ;  Fori  Edward^  etc.y  Plcmkroad  Co,  v.  Payne,  15 
N.  T.  583 ;  B.C&  0.  Turnpike  Co.  v.  I^orthy  1  Hill,  58 ;  Troy, 
etc.,  P.  R.  Co.  V.  TihhettSy  IS  Barb.  297 ;  People  y.  Patchellery 
53  N.  Y.  128  ;  Weiamar  v.  Village  of  Douglas,  64  id.  91 ; 
People  V.  HurVmrty  46  id.  110 ;  Angel  v.  Town  of  Hume,  17 
Hun,  374 ;  Wilson  v.  Ttywn  of  Cmieadea,  22  id.  217.)  All 
courts  condemn  such  proceedings  when  they  involve  the  taxing 
power.  {Loan  Association  v.  Topeka,  20  Wall.  655  ;  AUen 
V.  Inhab,  of  Joy,  60  Me.  124;  Lowell  v.  Oily  of  Boston,  111 
Mass.  454 ;  Commercial  Bk.  v.  lola,  2  Dill.  358 ;  Bissdl  v. 
Kankakee,  64  111.  249';  Curtis  v.  Whipple,  24  Wis.  350 ;  Mo- 
Quire  v.  Smocky  42  Ind.  1 ;  Howard  v.  First  Independent 
Chv/roh,  etc.y  18  Md.  451 ;  Ex  poAis  Sdma,  etc.,  R,  R,  Co.,  4:6 
Ala.  230 ;  Garrigues  v.  Commrs.,  39  Ind.  66 ;  Suprs,  of 
Fulton  Co.  v.  Mississippi,  eto.,  R.  R.  Co,,  21  111.  338.)  A 
town  has  no  general  authority  to  issue  bonds,  but  only  such 
special  authority  as  is  conferred  by  some  statute,  and  can  onlj 
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bond  in  the  way  pointed  out  by  the  statute.  {Cagwin  v,  Tovm 
of  Homcock,  8^'  N.  Y.  632 ;  Starin  v.  Tovm  of  Genoa,  23  id. 
439  ;  Gould  v.  Town  of  Sterling ,  id.  456.)  Assuming  that 
all  the  proceedings  down  to  and  including  the  appointment  of 
commissioners  were  regular  and  valid,  then  the  agreements  are 
invalid  from  want  of  authority  to  make  them.  (Laws  of  1870, 
chap.  507  ;  Jackson  Co.  v.  Bvsh,  77  HI.  59 ;  FcJ/xmer  v.  B.  & 
J.  R.  Co:,  69  N.  T.  491 ;  People  v.  Van  Yalh&nburg,  63  Barb. 
107  ;  T(ywn  of  Wayne  v.  Sherwood,  14  Hun,  423.)  The  fact 
that  defendant  Parshall  acted  in  '*  good  faith,"  and  upon  the 
belief  that  the  two  agreements  were  valid  did  not  render  the 
town  liable  for  his  expenditures  as  treasurer  of  the  railroad 
company  to  the  extent  of  the  "allowances."  {Town  of  East 
OaJdamd  v.  Skinner,  4  Otto,  94 ;  Henry  v.  Moot,  33  N.  Y. 
237 ;  Town  of  Springport  v.  Teiitonia  Svge.  Bk,,  84  id.  403.) 
Parshall  could  not  by  a  sale  of  the  bonds  acquire  a  different  or 
better  title  to  their  proceeds.  {Comstock  v.  Bier,  73  N.  Y.  275 ; 
GUmour  v.  Thompson,  49  How.  198 ;  Uaynes  v.  Rudd,  17 
Hun,  477.)  The  order  of  the  Special  Term  vacating  the  judg- 
ment, because  the  clerk  computed  and  added  interest  from  the 
date  of  the  report  of  the  referee  on  the  sum  awarded  to  the 
entry  of  judgment  was  erroneous.  (Code,  §  1235 ;  Laws  of 
1869,  chap.  807 ;  Hun  v.  Ncnimi,  Hopk.  Ch.  392.)  Interest 
should  have  been  computed  from  the  date  of  the  report.  {Jacot 
V.  Emmot,  11  Paige,  142.) 

WiUiaTn  F.  Cogswell  for  respondent.  The  agreements 
entered  into  between  the  commissioners,  the  railroad  and  Par- 
shall  are  void.  (Laws  of  1870,  chap.  507 ;  Laws  of  1871,  chap. 
925,  §  5.) 

Earl,  J.  It  is  strenuously  contended  on  the  part  of  the 
plaintiff  that  the  defendants  are  entitled  to  no  credit  whatever 
on  account  of  the  moneys  received  by  Parshall  from  the  bonds 
of  the  town  and  paid  out  by  him  on  account  of  the  railroad 
company,  and  whether  or  not  this  contention  is  well  foimded 
is  the  most  important  question  in  this  case. 
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There  are  only  two  theories  upon  which  Parehall  could  be 
made  absolutely  liable  for  all  the  ^bonds  negotiated  or  trans- 
ferred by  him.  Mrst,  That  he  wrongfully,  iu  bad  faith,  ne- 
gotiated the  bonds  which  had  been  made  without  authority 
and  thus  placed  them  in  the  hands  of  bona  fde  holders  with 
the  intention  of  making  the  town  liable  thereon,  and  thus 
making  it  liable  and  in  that  way  causing  it  damage.  An  action 
to  enforce  such  a  liability  would  be  one  for  a  pure  wrong  to 
recover  damages  caused  thereby. 

This  action  was  not  commenced  or  tried  upon  this  theory, 
and  there  is  a  finding  that  Parshall  ^^  in  all  his  dealings  with 
the  plaintiff,  and  in  his  use  of  the  bonds  and  coupons  acted 
in  good  faith,"  and  this  finding  cannot  be  said  to  be  absolutely 
unauthorized  by  the  evidence.  The  liability  of  Parshall  can- 
not, therefore,  be  based  upon  this  theory,  which  involves  bad 
faith  and  an  intentional  wrong. 

Second.  The  other  theory  is  that  the  bonds  were  issued  with- 
out any  authority  of  the  town,  and  that  Parshall  had  no  au- 
thority to  act  as  agent  of  the  town  or  receive  or  pay  out  the 
proceeds  of  the  bonds  on  its  account.  To  sustain  this  theory 
it  was  incumbent  upon  the  town  to  assert  and  maintain  that  the 
proceeds  of  the  bonds  belonged  to  it.  How  did  the  proceeds 
of  the  bonds  come  to  belong  to  it  ?  If  it  repudiates  the  whole 
transaction  in  making  and  issuing  the  bonds,  then  the  proceeds 
of  the  bonds  did  not  belong  to  it,  and  the  liability  of  Parshall 
could  only  be  based  upon  the  first  theory.  It  can  only  claim 
tlie  proceeds  of  the  bonds  by  recognizing  their  validity,  and 
thus  ratifying  the  agencies  through  which  they  were  made,  ne- 
gotiated and  the  proceeds  obtained.  It  cannot  repudiate  the 
bonds  and  claim  the  proceeds  of  them.  It  matters  not  that  it 
is  forced  by  the  decisions  of  the  Federal  courts  to  pay  them. 
It  could  pay  under  compulsion  and  yet  repudiate  the  bonds, 
and  all  the  agencies  through  which  they  were  issued,  and  then 
sue  for  the  damages  it  suffered  upon  the  theory  first  mentioned. 
Bi;t  an  action  to  recover  money  received  for  the  bonds  pro- 
ceeds necessarily  upon  the  assumption  of  the  validity  of  the 
bonds. 
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It  matters  not  that  the  court  has  found  that  all  the  proceed- 
ings to  bond  the  town  were  absolutely  null  and  void.  The 
plaintiff  has  no  benefit  from  this  finding,  so  long  as  it  is  in 
court  claiming  the  proceeds  of  the  bonds,  and  thus  attempting 
to  maintain  this  action  upon  the  second  theory  above  mentioned. 

We  must,  therefore,  assume  that  the  town  commissioners  were 
properly  appointed,  that  they  were  authorized  to  employ  Par- 
shall  as  agent,  that  the  agreements  they  made  with  him  were 
valid,  and  hence  the  main  contention  upon  the  argument  before 
us  must  fail. 

It  is  further  claimed  that  certain  errors  were  committed  by 
the  court  below  upon  the  accounting,  and  that  ParshaU  was 
allowed  certain  credits  to  which  he  was  not  legally  entitled. 

We  have  carefully  examined  the  accounts,  and  so  far  as  we 
can  perceive,  the  accounting  as  finally  confirmed  was  conducted 
upon  proper  principles,  and  no  error  was  committed  to  the 
prejudice  of  the  plaintiff. 

The  judgment  should  be  affirmed. 

FmcH,  J.  The  plaintiff  must  rely  upon  one  of  two  the- 
ories, either  of  which  necessarily  excludes  the  other :  The  case 
has  been  decided  upon  the  ground  that  Parshall,  relatively  to 
the  town  of  Lyons,  stood  in  the  position  of  its  trustee,  charged 
with  the  performance  of  certain  duties,  and  that  the  trust 
liaving  been  ended  by  the  insolvency  of  the  railroad  company, 
and  its  failure  to  fulfill  the  conditions  which  gave  it  a  right  to 
the  unexpended  bonds,  the  trustee  was  bound  to  account  as 
such,  and  in  the  process,  was  entitled  to  credit  for  all  sums  law- 
fully paid  out  by  him  within  the  scope  of  his  duty  and 
authority.  But  the  plaintiff  comes  to  us  on  this  appeal  with 
an  entirely  different  theory,  the  aim  of  which  is  to  deprive 
Parshall  of  any  credit  whatever,  while  compelling  him  to  ac- 
count for  the  whole  of  the  bonds  sold.  This  result  is  claimed 
to  follow  from  the  adjudication  already  made  in  the  action,  that 
the  bonds  were  wholly  void  for  want  of  jurisdiction  in  the 
county  judge  of  Wayne  county  to  order  their  issue,  or  ap- 
point commissioners  for  that  purpose.     That  is  one  of  Ihe 
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legal  condnsions  of  the  referee,  which  passed  as  an  adjudication 
into  the  jadgment,  and  is  not  easily  reconcilable  with  the 
farther  decision  that  the  contracts  between  Parshall  and  the 
pretended  railroad  commissioners  were  valid.  The  argument 
is  that  the  county  judge,  having  no  jurisdiction,  could  render 
no  judgment ;  and  that  his  order  that  bonds  be  issued,  and  his 
appointment  of  Commissioners  was  an  absolute  nullity ;  that 
the  latter,  therefore,  were  destitute  of  any  authority  to  repre-  * 
sent  the  town,  and  were  in  np  sense  or  respect  its  agents  ;  that 
the  bonds  consequently  were  the  nnauthorized  act  of  strangers 
and  wrong-doers,  and  absolutely  null  and  void  as  against  the 
town ;  and  the  contracts  with  the  pretended  commissioners 
were  necessarily  utterly  invalid.  But  this  theory  seems  to  us 
destructive  of  the  plaintiflPs  whole  case,  and  while  it  cuts  off 
ParshalPs  right  to  credits,  at  the  same  time  defeats  plaintiff's 
action.  Because,  if  the  bonds  were  bad,  and  the  judgment 
upon  which  they  rested  utterly  invalid  for  want  of  jurisdic- 
tion, so  that  they  were  never  made  by  the  town  at  all, 
either  directly  or  indirectly,  it  follows  that  the  only  right  of 
action  against  the  wrong-doers  possible  to  the  town  would  be 
an  action  of  tort  for  the  injury  done.  But  there  could  be  no 
injury  beyond  the  costs  and  expenses  of  the  town's  defense 
against  an  attempted  enforcement  of  the  bonds,  for  these, 
having  been  issued  absolutely  without  authority  —  not  by  the 
town,  but  by  strangers  falsely  simulating  an  authority  —  could 
not  be  enforced  against  the  town  unless  the  latter  assented,  or 
forebore  its  defense.  That  is  the  doctrine  of  this  court  be- 
yond  any  question.  In  Cagwin  v;  Town  of  Hancock  (84  N. 
Y.  542),  we  said  distinctly  that  there  can  be  no  hona  jide 
holders  of  bonds,  within  the  meaning  of  the  law  applicable  to 
negotiable  paper,  which  have  been  issued  without  authority.  No 
possible  injury  could,  therefore,  result  to  the  town,  except,  as 
we  have  said,  the  costs  of  a  successful  defense.  It  did  not  ap- 
pear upon  the  trial  that  the  town  of  Lyons  had  paid  a  single 
dollar  upon  a  single  bond.  When  the  trial  of  the  main  ques- 
tion ended  at  the  interlocutory  judgment,  no  evidence  had  been 
given  that  the  town  had  been  compelled  to  pay,  or  had  actu- 
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ally  paid  any  thing  on  account  of  these  bonds.  At  that  stage 
of  the  litigation  there  had  not  even  been  shown  the  existence 
of  any  suit  or  proceeding  against  the  town  growing  out  of 
these  bonds,  so  far  as  we  have  been  able  to  ascertain  from  the 
abundant  mass  of  matter  in  the  printed  case,  except  the  judg- 
ment in  favor  of  Munson  in  the  United  States  Circuit  Court 
for  about  $14,000,  which  the  referee  certifies  to  us  was  taken 
by  writ  of  error  to  the  Supreme  Court,  and  a  bond  given  to 
work  a  supersedeas  of  that  judgment,  and  that  the  action  re- 
mained undetermined  in  the  appellate  court.  There  was  no 
proof  that  this  judgment  had  been  paid,  and  it  is  quite  certain 
that  it  had  not.  So  that,  in  rendering  the  interlocutory  judg- 
ment, the  plaintiff  would  necessarily  have  been  defeated  had 
it  stood  upon  the  ground  now  taken,  for,  on  the  theory  that  the 
whole  proceedings  were  utterly  null,  the  case  became  simply  that 
of  a  suit  against  wrong-doers,  guilty  of  a  tort  in  simulating 
bonds  of  the  town ;  but  with  no  proof  of  any  damage  sus- 
tained by  or  resulting  to  the  town  as  a  consequence  of  the 
wrong.  There  was  no  loss  or  injury  to  be  compensated.  It 
had  not  yet  occurred. 

The  answer  attempted  is  that  some  of  the  bonds  were  proved 
to  have  been  sold,  and  presumably  were  in  the  hands  of  bona 
fide  holders,  and  these  might  enforce  them  in  the  Federal 
courts.  Passing  by  the  obvious  impropriety  of  assuming  in 
advance  that  these  courts  would  decide  in  the  f utui'e  what,  as 
we  view  it,  is  not  the  law,  we  are  quite  sure  that  they  have 
asserted  no  such  doctrine  in  the  past.  We  have  disagreed,  and 
may  continue  to  disagree,  with  some  of  their  conclusions  as  to 
the  rights  of  honafide  holders  of  municipal  bonds,  but  they 
have  held  nothing  that  we  cannot  respect,  while  we  do  not 
agree.  They  have  ruled,  substantially,  that  where  a  municipal 
corporation  has  been  empowered  by  law  to  issue  bonds,  and 
through  its  agents  or  officers  has  made  such  bonds,  any  error  or 
irregularity  in  the  issue  is  unavailable  against  the  innocent 
holder  for  value ;  that,  as  against  such  holder,  the  determina- 
tion of  the  tribunal  or  officer  charged  with  the  duty  of  ascer- 
taining whether  or  not  conditions  precedent  have  been  performed 
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is  conclusive  upon  the  corporate  obligor,  and  cannot  be  attacked 
collaterally ;  and  that  by  a  recital  in  the  bonds  of  such  due 
performance,  or  by  accepting  or  retaining  the  stock  given  in 
exchange,  the  corporation  is  estopped  from  denying  the  validity 
of  its  apparent  obligations.  But  all  this  was  said  of  cases  in 
which  the  town,  by  those  who  could  be  deemed  its  agents,  had 
made  what  purported  to  be  its  obligations.  {Commissioners 
qf  Knox  Co,  V.  AspinwaUy  21  How.  [U.  S.]  539;  Morcm  v. 
Commissioners  of  Miami  Co.^  2  Black,  722;  BisseU  v. 
Jefersonville^  24  How.  [U.  S.]  287;  Oelpcke  v.  City  of 
Dubuque^  1  Wall.  175 ;  Mercer  Co.  v.  Hacket^  id.  83 ;  Rogers 
V.  Burlington^  3  id.  654;  Cincinnati  v.  Morgan^  id.  275; 
Meyer  v.  Muscatine^  1  id.  385;  Supervisors  v.  ScJiencky 
5  id.  772 ;  Pendleton  Co.  v.  Amy^  13  id.  297 ;  Orlecms  v.  Platty 
99  TJ.  S.  676.)  It  has  never  yet  been  said  that  where  the 
corporation  had  done  nothing;  where  strangers  and  wrong- 
doers, having  no  shadow  of  authority,  had  boldly  simulated  its 
bonds ;  that  a  recital  in  the  latter  of  a  falsehood  would  estop 
the  town,  or  the  false  bonds  be  enforceable  against  it.  (1  Dil- 
lon on  Mun.  Corp.  511,  note;  Township  of  East' OaMamL 
v.  Skinner y  4  Otto,  255 ;  Steines  v.  FramJdin  Co.y  48  Mo.  167 ; 
8  Am.  Eep.  87.)  On  the  contrary,  the  Federal  court  has  held 
to  the  doctrine  that  where  the  authority  to  act  is  solely  con- 
ferred by  statute,  which  in  effect  is  the  letter  of  attorney  of 
the  officer,  all  persons  must,  at  their  peril,  see  that  the  act  of  the 
agent  on  which  they  rely  is  within  the  power  under  which  the 
agent  acts.  (1  Dill.,  supra^  §  419 ;  The  Iloyd  Aecepta/nces,  7 
WalL  666 ;  Marsh  v.  FuUon  Co.y  10  id.  676.)  .  And  that  court 
has  not  held,  nor  is  it  likely  to  hold,  that  anybody  is  estopped 
by  the  acts  of  strangers  and  trespassers,  never  assented  to,  nor 
silently  observed  when  there  was  a  duty  to  speak.  Here, 
then,  on  the  appellant's  theory,  was  a  case  where  the  county 
judge  had  no  jurisdiction ;  where,  under  the  statute,  he  had  no 
power  to  decide ;  where  his  record  was  equally  open  to  every- 
body's observation,  and,  as  was  said  by  Dwigott,  J.,  at  Special 
Term,  on  the  application  for  a  ma^damicSy  its  nullity  was  ap- 
parent on  the  &ce  of  the  papers;  where  his  order  to  issue 
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bonds,  and  his  appointment  of  commissioners  were  totally  void ; 
where  their  acts  did  not,  and  could  not,  bind,  or  even  represent, 
the  town ;  and  where  the  bonds  they  made  were  wholly  their 
own,  and  merely  simulated*  obligations  of  the  town.  We  de- 
cline to  believe  that  on  such  a  state  of  facts  the  Federal 
court  would  hold  the  town  of  Lyons  liable  on  the  bonds^ 
or  estopped  by  the  falsehood  of  the  wrong-doer.  But  it  is 
said  on  the  argument  that  it  has  done  so,  and  we  are  referred 
to  Lyons  v.  Munson  (99  IT.  S.  684).  That  case  decided 
nothing  of  the  kind.  On  the  contrary,  what  it  did  decide 
reveals  at  once  the  vice  of  the  appellant's  position.  The  eourfc 
held  in  that  case  that  the  county  judge  "  unquestionably  had 
jurisdiction,"  and  that  his  judgment  could  not  be  attacked 
collaterally  for  error  or  mistake,  but  remained  conclusive,  like 
acy  other  judgment,  until  reversed  in  a  direct  proceeding. 
"Who  is  right  and  who  is  wrong  in  this  conflict  of  authority  it 
is  not  necessary  to  consider,  for  we  are  reasoning  now  on  the  as- 
sumption that  no  jurisdiction  existed,  for  the  purpose  of  testing 
the  bearing  of  that  position  upon  the  present  case.  When ,  there- 
fore, the  Federal  court  held  that  the  county  judge  had  jurisdic- 
tion, and  his  judgment  unreversed  was  conclusive,  it  followed  as 
a  corollary  that  the  bonds  were  good,  the  commissioners  agents 
of  the  town,  and  their  contracts  with  Parshall  capable  of  being 
made.  And  it  thus  becomes  apparent  that  the  appellant's  ar- 
gument and  its  asserted  result  are  founded  upon  an  inconsist- 
ency. The  bonds  are  valid  to  get  a  basis  for  a  recover}^  against 
Parshall,  and  are  invalid  to  cut  off  his  equities  and  increase 
the  recovery.  This  cannot  be  permitted.  The  plaintiff's  case 
must  be  consistent  with  itself.  It  cannot  stand  upon  two  con- 
tradictory propositions.  One  theory  or  the  other  is  false.  Both 
cannot  be  true,  and  we  cannot  sustain  a  recovery  by  mingling 
falsehood  with  truth.  There  was  jurisdiction,  or  there  was  not ; 
the  bonds  were  good  or  were  void ;  the  commissioners  were 
agents  of  the  town,  or  mere  strangers  and  wrong-doers.  The 
plaintiff  miist  choose  one  of  these  alternatives,  and  cannot 
weave  both  into  its  fabric.  Having  chosen,  it  must  adhere  to 
it  all  through  the  case,  and  take  the  logical  consequences  upon 
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every  issue.  The  town  is  here  with  a  verdict  in  its  favor  of 
over  $30,000,  and  complaining,  not  of  that  recovery,  but  that 
it  is  not  large  enough.  If  its  theory  of  the  utter  nullity  of  the 
bonding  proceedings  is  to  test  its  rights,  it  has  sued  wrong- 
doers for  simulating  its  bonds  and  recovered  $30,000  damages, 
without  proof  of  having  sujGEered  the  loss  of  a  single  dollar,  and 
when  on  its  own  theory  it  never  could  be  made  to  lose  any  thing 
except  the  expenses  of  its  defense,  which  are  nowhere  proved 
in  the  case.  The  pressure  of  this  difficulty  must  have  been  felt 
by  the  learned  counsel  for  the  appellant  when  he  was  compelled 
to  insist  in  his  brief  that  "  as  it  appeai'ed  when  he  "  (Parshall) 
"was  sworn,  that  he  had  sold  $76,008.49  of"  the  bonds, 
"  equity  requires  him  to  pay  that  sum  to  the  town  to  mdemnify 
it  against  his  unlawful  act."  Apparently  this  would  require  us 
to  say  that  money  may  be  recovered  before  a  loss  has  occurred, 
as  a  precaution  against  such  future  possibility.  We  think, 
therefore,  that  the  plaintiff's  theory  is  suicidal.  Instead  of 
sustaining  a  claim  that  larger  damages  should  have  been 
awarded,  it  shows  that  too  much  has  already  been  given. 

Of  course  it  is  now  easy  to  see  that  the  recovery  went  on  an 
entirely  different  ground,  and  the  plaintiff  all  through  the  trial 
stood  upon  the  theory  that  the  bonds,  if  not  in  fact  good  by  the 
law  of  the  State,  were  so  by  that  of  the  Federal  courts,  and 
could  be  so  treated  in  the  hands  of  Parshall  and  as  against  him. 
He  could  not  assert  the  invalidity  of  the  bonds,  nor  deny  his 
liability  as  trustee.  He  had  voluntarily  taken  a  position  which 
estopped  him  from  doing  either,  and  the  town  was  at  liberty, 
even  though  the  bonds  were  void  under  the  State  law,  to  sub- 
mit to  the  rule  of  the  Federal  court,  to  treat  them  as  good,  to 
assume  a  liability  and  compel  the  trustee  to  account  on  that 
basis.  What  it  tried  to  do  at  one  and  the  same  time  was  to 
resist  the  liability  of  the  town  on  the  ground  that  it  had  issued 
no  bonds,  and  at  the  same  time  collect  the  proceeds  of  their 
sale  from  the  wrong-doer;  in  other  words,  to  repudiate  the 
bonds  and  yet  obtain  their  proceeds. 

It  is  probable  that  the  complaint  was  drawn  on  a  supposition 
that  the  whole  issue  of  bonds  was  in  the  hands  of  Parshall,  and 
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that  none  had  been  sold.     The  relief  asked  was  that  they  be 
delivered  np  to  the  town  to  be  canceled.    On  the  trial  the  fact 
that  some  had  been  sold  was  developed.     In  view  of  that  fact 
it  was  necessary  for  the  town  to  determine  its  line  of  action 
against  Parshall.     It  could  not  claim  from  him  the  proceeds 
of  the  bonds  sold  without  conceding  their  issue  and  sale,  and 
adopting  as  the  law  of  the  case  the  Federal  doctrine  which  made 
them  good  and  so  made  the  town  liable.     On  no  other  ground 
could  it  entitle  itself  to  such  proceeds,  for  its  sole  right  to  them 
came  from  that  concession,  and  an  affirmance  of  the  action  of  the 
commissioners  in  making  their  contract.     The  only  other  alter- 
native was  to  treat  Parshall  as  a  stranger  and  wrong-doer,  and 
ask  damages  for  the  tort.     With  this  alternative  before  it  the 
town  made  its  choice.     It  demanded  and  is  still  demanding 
the  proceeds  of  the  sale.     It  is  before  us  now  claiming  to  re- 
cover the  whole  of  such  proceeds,  and  appealing  because  rt  has 
got  only  a  part.     It  put  in  evidence  on  the  original  hearing 
the  bonding  papers  and  Parshall's  agreement  with  the  com- 
missioners ;  proved  his  possession  of  the  bonds  under  it ;  showed 
what  he  had  sold  and  what  remained ;  established  the  insolvency 
of  the  railroad  company,  and  the  sale  of  its  property  on  mort- 
gage foreclosure,  as  well  as  its  non-performance  of  the  condi- 
tions on  which  alone  it  was  entitled  under  the  trust  agreement 
to  receive  the  bonds  from  the  trustee ;  when  the  interlocutory 
judgment  was  reached,  filed  no  exceptions  to  the  report  of  the 
referee  adjudging  the  validity  of  the  agreements  and  ParshalPe 
liability  under  them  ;  and  even  after  the  accounting,  upon  the 
final  submission  to  the  referee,  in  its  requests  to  find,  it  con- 
tinually spoke  "  of  the  unreturned  bonds  and  coupons  of  the 
plaintiffs  and  the  proceeds  thereof  "  ;  of  the  "  overdue  coupons 
of  the  plaintiff  ;^^  of  the  "  disposition  or  expenditure  of  tJie 
plaintiff^ 8  hondsy  or  the  proceeds  thereof  by  said  defendant ;" 
and  claimed  that  "  the  defendants  have  not  in  good  faith  laid 
out  and  expended  any  of  the  plaintiffs  "bonds  /"  and  that  "  Par- 
shall  is  liable  for  the  par  value  and  accrued  interest  on  aJl  out- 
stamding  bonds  and  coupons  of  the  plaintiff  sold  or  transferred 
by  him,     *     *     *     which  is  the  sum  of  $76,008.59."     In  all 
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this  the  ground  upon  which  the  case  was  tried  and  the  decision 
rested  is  very  apparent.  The  plaintiff  has  had  the  benefit  of 
the  Federal  law  in  making  Parshall  liable  for  the  proceeds  of 
the  bonds,  and  must  not  now  be  permitted  to  retain  that  benefit 
and  deny  to  Parshall  the  application  of  the  same  law.  He 
cannot  be  permitted  to  invoke  one  rule  to  recover  the  proceeds, 
and  a  contrary  one  to  defeat  ParshalPs  equity.  We  must  hold 
the  plaintiff  to  the  position  which  it  deliberately  selected  and 
on  which  alone  its  recovery  can  stand.  And  we  must  do  that 
for  the  further  reason  that  the  ground  it  now  takes  shows  that 
it  has  not  the  least  reason  to  complain  of  the  verdict  which  its 
position  on  the  trial  enabled  it  to  secure. 

But  the  appellant  makes  other  objections  which  are  claimed 
to  be  good  even  though  the  case  stands  upon  the  theory  we 
have  sustained.  < 

The  allowance  of  commissions  to  Parshall  is  criticized. 
The  argument  against  them  goes  very  largely  upon  the  ground 
already  disposed  of,  that  the  town  was  not  bonded  at  all  and 
therefore  Parshall  could  not  be  a  trustee,  and  upon  the  further 
ground  that  the  referee  erred  in  finding  that  he  acted  in  good 
faith  throughout  the  transaction.  We  must  be  content  with 
the  referee's  finding  in  the  latter  respect.  The  question  was 
one  of  fact,  and  depended  upon  the  inferences  to  be  drawn  from 
the  circumstances  taken  together.  Parshall  acted  as  trustee, 
and  his  possession  of  the  bonds  was  in  that  character  and  that 
only.  Assuming  that  he  acted  in  good  faith  and  did  nothing 
to  forfeit  his  right  to  commissions,  their  allowance  was  proper. 

Certain  items  in  the  account  depend  upon  the  second  or 
modified  agreement  of  the  commissioners,  which  is  claimed  to 
have  been  invalid  mainly  upon  two  grounds ;  first,  that  the 
power  of  the  conmiissioners  to  contract  was  already  exhausted  ; 
and  second,  that  the  last  agreement  was  not  signed  by  the 
railroad  company.  The  commissioners  were  authorized  to  agree 
with  the  company  upon  the  mode  and  conditions  upon  which 
the  bonds  or  their  proceeds  were  to  be  delivered.  (Laws  of 
1870,  chapter  607.)  They  made  such  agreement  providing  that 
the  intermediate  trustee  should  deliver  the  bonds  or  their  pro- 
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ceeds  only  as  the  progress  of  work  through  the  county  of 
Wayne  should  justify  such  expenditure.  At  a  later  period, 
tbecommissioners,  becoming  satisfied  that  it  was  ^^  for  the  in- 
terest of  the  town  of  Lyons  that  the  bonds  or  their  proceeds 
should  be  applied  to  the  building  and  constructing  of  the  rail- 
road of  said  company  from  its  intersection  with  llie  Lake  On- 
tario Shore  railroad  to  a  suitable  point  at  or  near  the  village  of 
Geneva,"  gave  a  written  authority  to  Parshall  to  pay  out  the 
bonds  and  for  such  construction.  This  permitted  payment  to 
be  made  for  work  done  in  Ontario  county  as  well  as  Wayne 
and  was  practically  a  modification  of  the  original  agreement, 
or  a  waiver  in  writing  of  the  condition  limiting  the  expendi- 
ture to  Wayne  county.  Most  certainly  the  trustee  who  acted 
in  accord  with  the  written  consent  of  the  agents  of  the  town 
is  entitled  to  be  protocoled  in  what  he  did  upon  the  faith  of 
that  consent. 

Some  other  objections  are  made  to  the  allowances  in  the  ac- 
count which  we  have  carefully  considered  but  do  not  need  to 
discuss.    We  find  no  error  to  justify  a  reversal. 

The  judgment  should  be  afiirmed,  with  costs. 

All  concur  for  affirmance,  except  Teaoy,  J.,  dissenting. 

Judgment  affirmed. 


EoBEBT  DuNLOP  Respondent,  v.  Egbert  I.  Aveby,  Impleaded, 

etc.,  Appellant. 

The  rale  that  where  a  mortgagor  has  covenanted  in  his  mortgage  to  keep 
the  buildings  upon  the  mortgaged  premises  insured  for  the  benefit  of  the 
mortgagee,  any  insurance  effected  in  the  name  or  for  the  benefit  of 
the  former  will  be  presumed  to  be  in  fulfillment  of  the  covenant,  and 
that  the  latter  has  an  equitable  lien  upon  the  insurance  money,  does  not 
apply  when  the  policy  itself  provides  for  the  payment  of  the  loss  to 
another  incumbrancer. 

The  recording  of  a  mortgage  containing  a  covenant  to  keep  the  buildings 
on  the  mortgaged  premises  insured  does  not  charge  a  subsequent  incam- 
braucer  with  constructive  notice  of  the  covenant ;  the  Recording  Act  haji 
no  application  to  it. 
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Such  a  covenant  is  not  one  running  with  the  land,  bat  is  entirely  personal 
in  its  character. 

Where,  therefore,  after  the  execution  of  two  mortgages  upon  the  same 
premises,  each  of  which  contained  such  a  covenant,  the  mortgagor  pro- 
cured a  policy,  by  the  terms  of  which  any  loss  was  made  payable  to  the 
junior  mortgagee,  to  whom  the  policy  was  delivered,  and  who,  an  til  after 
a  loss,  had  no  actual  notice  or  knowledge  of  the  covenant  in  the  senior 
mortgage,  held,  that  as  the  legal  title  was  in  the  junior  mortgagee,  the 
equities  being  equal,  such  title  mast  prevail ;  and  that  he  was  entitled 
to  the  insurance  moneys. 

Also  held,  that  the  fact  that  the  provision  in  the  policy  making  the  loss  pay- 
able to  the  Junior  mortgagee  was  inserted  at  his  request  or  by  his 
procurement  did  not.  In  the  absence  of  any  proof  of  fraud,  affect  his  rights. 

It  seems  that  even  had  it  appeared  that  the  junior  mortgagee  had  notice  of 
the  insurance  clause  in  the  senior  mortgage,  in  the  absence  of  notice  to 
him  that  it  had  not  been  performed,  his  rights  would  .not  have  been 
affected. 

Dunlop  V.  A'oery  (28  Hun,  609),  reversed. 

(Argued  June  16, 1882  ;  decided  October  10, 1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  March  21,  1881,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  the  report  of  a  referee.  (Re- 
ported below,  23  Hun,  509.) 

This  action  was  brought  to  foreclose  a  mortgage  to  secure 
$2,000,  executed  December  1,  1870,  by  defendants  Chapman 
W.  Avery  and  wife  upon  certain  premises  situate  in  the  vil- 
lage of  Jamesville,  Onondaga  county. 

The  mortgage  contained  a  covenant  on  the  part  of  Avery  to 
keep  the  buildings  upon  the  premises  insured  for  $2,000,  loss,  if 
any,  payable  to  the  mortgag^rr  Said  mortgage  was  duly  recorded 
on  the  day  of  its  date.  Avery,  in  compliance  with  the  covenant, 
kept  the  buildings  insured  for  the  benefit  of  plaintiff  until 
November  16, 1874,  when  the  policy  expired.  He  then  took 
out  a  policy  in  his  o^m  name  for  $2,000,  omitting  the  clause 
making  the  loss  payable  to  plaintiff.  On  March  6,  1875,  said 
Avery  executed  to  defendant  Egbert  I.  Avery  a  mortgage  upon 
the  same  premises  for  the  sum  of  $1,400,  which  mortgage  con- 
tained a  covenant  on  the  part  of  the  mortgagor  to  keep  the 
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premises  insured  lor  $3,000^  loss,  if  any,  payable  to  the  mort- 
gagee, and  soon  after,  at  the  request  of  the  parties  to  said  mort- 
gage, the  insurance  company  wrote  in  said  $3,000  policy  a  pro- 
vision making  the  loss  payable  to  said  Egbert,  On  November 
13,  1875,  when  said  policy  expired,  said  Chapman  pro- 
cured another  for  $2,000,  loss,  if  any,  payable  to  Egbert, 
which  was  delivered  to  the  latter,  and  was  renewed  in 
1879,  the  premiums  being  paid  by  Chapman.  On  October  13, 
1877,  the  buildings  were  destroyed  by  fire.  The  referee  found 
that  Egbert  had  no  actual  notice  or  knowledge  that  plaintiffs 
mortgage  contained  said  covenant  mitil  after  the  fire.  The 
only  question  litigated  was  as  to  the  right  to  the  insurance 
money.  The  referee  held  that  plaintiff  had  the  priority  of 
right,  in  case  of  any  deficiency,  to  the  extent  of  such  deficiency. 

D,  Pratt  for  appellant.  When  the  owner  of  the  equity  of 
redemption  of  mortgaged  premises  procures  them  to  be  insured 
for  his  own  benefit,  the  mortgagee  has  no  interest  in  the  in- 
surance money  in  case  of  loss,  although  the  former  was  person- 
ally liable  for  the  mortgage  debt.  {Garter  v.  Rockett^  and  the 
N.  Y.  Fire  Lis.  Co.^  8  Paige,  437 ;  Angell  on  Insurance,  §  60.) 
Wliere  a  mortgagor  is  bound  by  contract  to  keep  the  premises 
insured  for  security  to  the  mortgagee,  the  latter  will  have,  as 
between  him  and  the  mortgagor,  an  equitable  lien  for  money 
received  upon  a  policy  issued  to  the  mortgagor,  to  the  extent  of 
the  interest  of  the  mortgagee.  (Angell  on  Insurance,  §  62 ; 
JThomaSy  adm^r,  v.  Van  Kapff^  eolr^  6  Gill.  &  Johns.  372; 

Yemumy.  SmiiKsEjlrBy  5  Barn  &  Aid.  1.)  Where  the  equities 
are  equal,  the  legal  right  must  prevail.  (1  Story's  Eq.  Jur., 
§  64  C  ;  Fitzsimmona  v.  Ogden^  7  Cranch,  2  to  18  ;  Newton  v. 
Clark^  41  Barb.  285;  Grinstone  v.  Garter^  3  Paige,  481; 
CromweU  v.  TJie  Brooklyn  Fire  Ins.  Go.^  44  N.  T.  42-47; 

WJieeler  v.  The  Ins,  Go.,  11  Otto,  439.)  The  defendant  Eg- 
bert is  not  chargeable  in  this  case  with  notice  of  plaint- 
iff's  equity,  as  no  notice  is  alleged  in  the  complaint  and 
none  was  proved  on  the  trial.  {Stuyvesant  v.  jffallj  2  Bai*t). 
Ch.    151,   155;    Howard    Insurance    Company  v.   IlaUey, 
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8  K  Y.  273;  Talmadge  v.  Wilgers,  4  Edward,  239.) 
The  record. of  Dunlop's  mortgage,  if  notice  of  the  existence 
of  the  mortgage  itself,  is  not  notice  of  the  insurance 
clause.  (Willard's  Equity,  256;  Bispham's  Equity,  §  271; 
jPitcher  V.  BarrowB^  17  Pick.  361 ;  Boggs  v.  Varner^  6  Watts 
&  S.  469 ;  2  Bosw.  178 ;  GiUig  v.  Maas,  28  N.  T.  191.) 
The  covenant  in  this  case  is  purely  personal,  in  nowise  affect- 
ing the  land,  and  therefore  collateral  and  not  running  with  the 
land.  {Masury  v.  Southworthy  9  Ohio  St,  340;  Douglass 
V,  Murphy y  16  U.  C.  Q.  B.  113;  Keteltas  v.  Colemcm^  2  E. 
D.  Smith,  408,  affirmed  in  Ct.  of  App. ;  Piatt  on  Covenants, 
183 ;  3  Law  Lib.  181 ;  Piatt  on  Leases,  226-228 ;  Cla/rk  v. 
WdU,  3  Wilson,  25 ;  17  Wend.  136,  150 ;  Spencer'a  Case,  6 
Coke,  15a ;  J!^orma7i  v.  WeUs^  17  Wend.  138,  150.) 

S,  Burdick  for  respondent.  The  covenant  by  the  mort- 
gagor to  insure  the  buildings  for  plaintiff's  benefit  was  the 
main  security  for  the  loan  and,  in  the  event  of  the  destruction 
of  the  buildings  by  fire,  gave  plaintiff  an  equitable  lien  on  the 
insurance  money  under  any  policy  procured  and  paid  for  by 
the  mortgagor  on  the  buildings  covered  by  the  mortgage. 
{Garter  v.  Rockett  and  N,  Y,  Fire  Ins,  Co.^  8  Paige's  Ch. 
437;  Gr(ymAJoell  v.  The  Brooklyn  Fire  Ins.  Co.^  44  N.  T.  42.) 
The  covenant  to  insure,  being  incorporated  in  the  mortgage 
and  recorded,  became  properly  a  part  of  the  record,  and  con- 
Btructive  notice  to  any  subsequent  incumbrancers  or  purchas- 
ers. {Truscott  V.  Eing^  2  Seld.  147,  161 ;  2  Lead.  Cases  in 
Equity,  168-9;  Ackerman  v.  Hunsickey*  et  al.^  85  N.  T.  43 ; 
In  re  Sands,  3  Bissell  [Dist.  Ct.  U.  S.],  175 ;  39  Barb.  227.) 
A  recital  in  a  deed  forming  a  link  in  the  chain  of  title,  of  any 
facts  which  should  put  a  subsequent  grantee  or  mortgagee 
upon  inquiry  and  cause  him  to  examine  other  matters  by 
which  a  defect  in  the  title  would  be  disclosed,  is  constructive 
notice  of  such  defect.  {Acer  v.  WescoU,  46  N.  Y.  384-392 ; 
Toungs  v.  Wilsoriy  27  K  Y.  354.)  Egbert  I.  Avery  took 
his  mortgage  with  the  imputed  knowledge  which  the  prior 
record  of  the  plaintiff's  mortgage  imposed  upon  him.     {Trus- 
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coil  V.  Kin^j^  2  Sold.  IGl ;  2  Leading  Cases  in  Equity,  168.) 
Plaintiffs  legal  and  equitable  lien  is  prior  and  superior  to  the 
defendant  Egbert  Avery's.     (3  Paige,  436.) 

MiLLEB,  J.     The  first  mortgage  executed  to  the  plaintifE  as 
well  as  the  one  afterward  executed  to  the  defendant  Egbert 
I.  Avery,  each  contained  a  covenant  to  keep  the  buildings 
upon  the  premises  insured,  and  that  the  loss,  if  any,  should  be 
paid  to  the  several  mortgagees.     In  the  policy  first  taken  for 
$2,000,  the  loss  was  made  payable  to  the  plaintiff.     Subse- 
quently another  policy  was  issued  for  $3,000,  without  being 
made  payable  to  the  plaintiff,  and  after  this  a  mortgage  was 
executed  to  the  defendant  Egbert  I.  Avery,  and  a  new  policy 
was  issued  for  the  same  amount,  and  the  loss  made  payable  to 
Egbert  I.  Avery,  as  his  interest  might  appear.     At  this  time 
all  parties  were  amply  secured.     At  a  later  date  upon  the  expi- 
ration of  the  last-named  policy  of  $3,000,  another  policy  waa 
issued  for  $2,000,  loss,  if  any,  payable  to  said  defendant,  which 
was  delivered  to  and  kept  by  him,  and  he  thus  became  vested 
with  the  legal  title  to  the  same.     Under  these  circumstances  the 
question  arises  whether  the  plaintiff  had  such  an  equitable  right 
to  the  money  arising  from  the  policy  as  entitled  him  to  a  priority 
over  the  defendant  to  whom  the  loss  was  made  payable.     The 
claim  of  the  plaintiff  rests  upon  the  covenant  by  the  mortgagor 
contained  in  the  mortgage  to  him  to  insure  the  buildings, 
which,  it  is  insisted,   was  given  as  security  and  part  of  the 
agreement  for  the  loan,  and  which,  in  connection  with  the 
insurance,  was  a  lien  upon  the  buildings  and  a  part   of  the 
mortgage  lien  on  the  land  and  buildings  and  the  insurance 
money  arising  from  the  buildings  in  the  event  of  their  destruc- 
tion or  loss  by  fire.     This  position  was  sustained  by  the  trial 
court,  and  the  opinion  of  the  General  Term  holds  that  Egbert  I. 
Avery  took  the  mortgage  with  imputed  knowledge  and  notice  of 
the  covenant  to  insure  which  was  contained  in  the  record  of  the 
plaintiffs  mortgage.     We  do  not  concur  in  this  view,  and  are 
unable  to  perceive  how  the  prior  mortgage   could    without 
especial  notice  of  its  contents  deprive  the  defendant  of  the 
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right  to  the  money  under  the  policy  which  was  payable  to  him. 
There  is  no  doubt  as  to  the  correctness  of  the  rule  that  when 
the  mortgagor  is  bound  by  the  terms  of  the  mortgage  to  keep 
the  premises  insured  for  the  security  of  the  mortgagee,  that  as 
between  him  and  the  mortgagor  an  equitable  lien  arises  in 
favor  of  the  mortgagee  for  the  money  received  upon  the  policy 
to  the  extent  of  the  mortgage.  In  the  case  considered  both 
parties  had  mortgages  with  similar  covenants  and  if  the  policy 
had  been  sufficiently  large  the  property  furnished  ample 
security  for  the  loans.  Ilad  both  been  equally  vigilant  no  loss 
would  have  accrued  to  either.  The  plaintiff  failed  to  make 
provision  by  which  the  insurance  was  kept  up  so  as  to  cover 
his  mortgage.  For  three  years  he  neglected  that  duty,  while 
it  may  be  assumed  that  the  defendant  was  sufficiently  alert  to 
see  that  his  mortgage  was  secured  by  a  policy  provrding  for 
payment  to  him  in  case  of  loss.  The  plaintiff  could  have  been 
secured  had  he  given  the  subject  due  attention.  He  failed  to 
keep  the  policy  alive,  as  he  had  a  perfect  right  to  do  at  the 
expense  of  the  property  under  the  covenant  on  this  mortgage 
and  the  loss  was  caused  by  his  fault  and  neglect. 

The  title  to  the  insurance  money  under  the  provision  in  the 
policy  was  in  the  defendant,  and  the  equities  being  equal  be- 
tween the  parties,  the  legal  title  must  prevail.  {Newton  v. 
Clarhy  41  Barb.  285 ;  Grimstone  v.  Carter,  3  Paige,  421 .)  The 
equity  of  the  plaintiff  rests  upon  the  covenant  in  the  mortgage 
as  to  the  policy  of  insurance.  The  defendant  stands  in  pre- 
cisely the  same  position  with  a  right  to  the  insurance  money 
in  case  of  the  loss  under  the  same,  and  thus  his  right  is  a 
superior  one.  The  rule  that  when  the  mortgagor  covenants  to 
keep  the  buildings  insured  for  the  benefit  of  the  mortgagee,  that 
any  insurance  which  may  be  effected  in  the  mortgagor's  own 
name  or  for  the  benefit  of  the  mortgagor  will  be  presumed 
to  be  in  fulfillment  of  his  covenant  is  well  established,  but  this 
presumption  arises  only  in  the  absence  of  proof  to  the  contrary, 
and  this  is  not  the  legal  presumption  when  the  policy  itself 
provides  for  the  payment  of  the  loss  to  another  incumbrancer. 

The  case  of  Cromwell  v.  TJie  BrooTdyn  Fire  Tnaurmice  Co, 
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(4i  K.  Y.  42 ;  4  Am.  Rep.  641)j  which  is  relied  upon  by  the 
plaintiffs  counsel,  is  not  in  conflict  with  this  doctrine,  but  fully 
sustains  it.  In  tliat  case  the  plaintiff  was  the  assignee  of  a  ven- 
dor's interest  under  a  contract  for  the  sale  of  real  estate  which 
provided  for  an  insurance  by  the  vendee,  for  the  benefit  of  the 
vendor,  and  it  was  held  that  he  was  equitably  entitled  to  the 
moneys  due  upon  a  policy  of  insurance  procured  by  the  ven- 
dee in  his  own  name.  The  same  principle  was  upheld  in 
Carter  v.  Rockett  (8  Paige,  437).  Neither  of  these  cases  fur- 
nish any  ground  for  the  rule  that  where  the  policy  provides  for 
the  payment  of  loss  to  a  subsequent  mortgagee  that  a  prior 
mortgagee  can  claim  the  insurance  money.  There  was  no  fraud 
on  the  part  of  the  defendant  and  nothing  was  unjust  or 
inequitable  in  taking  an  insurance  which  covered  the  amount 
of  his  loan  upon  property  which  was  of  sufficient  value  to  secure 
both  of  the  mortgagees.  Much  more  is  the  defendant  entitled 
to  priority,  in  view  of  the  finding  of  the  referee,  that  the  de- 
fendant had  no  knowledge  or  notice  of  the  covenant  in  the 
mortgage  to  the  plaintiflE  to  keep  the  premises  insured  for  his 
benefit. 

Tlie  counsel  for  the  defendant  cites  several  cases  which, 
it  is  claimed,  uphold  the  doctrine  that  the  covenant  to  insure 
being  included  within  the  terms  of  the  mortgage  as  much  as 
other  provisions  is  a  material  and  necessary  provision  pertain- 
ing to  the  realty  and  affects  the  same,  and  becomes  properly 
a  part  of  the  record  and  constructive  notice  to  any  subsequent 
incumbrancers  or  purchasers*  {TruscoU  v.  King^  2  Seld.  147 ; 
Ackerman  v.  Ilunsicher^  85  N.  Y.  43 ;  39  Am.  Rep.  621.) 
These  cases  have  no  relation  to  a  covenant  to  insure,  and  do 
not  bear  directly  upon  the  question  here  presented,  but  upon 
the  effect  to  be  given  to  judgments  and  mortgages  under  the  Re- 
cording Act  in  reference  to  subsequent  incumbrancers  and  pur- 
chasers. The  Recording  Act  has,  we  think,  no  application  to  the 
covenant  in  question  and  notice  of  the  covenant  must  depend  upon 
proof  without  reference  to  its  provisions.  It  does  not  contemplate 
that  such  a  covenant  in  a  mortgage  shall  be  more  effective  from 
the  fact,  that  such  mortgage  is  placed  on  the  record,  or  that  the  re- 
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cording  makes  it  an  incumbrance  upon  the  mortgaged  property. 
The  object  of  the  Recording  Act  was  to  protect  subsequent 
purchasers  and  incumbrancers  against  previous  unrecorded  in- 
struments, and  not  against  a  covenant  relating  to  the  policy  of 
insurance  upon  buildings  upon  the  premises.  Instruments 
wliich  affect  the  land  and  the  title  to  the  same  only  are  entitled 
to  record,  and  not  such  as  relate  to  collateral  matters.  {Gillig 
V.  MaaaSj  28  N.  Y.  191.)  Nor  is  there  any  force  in  the  position 
that  the  covenant  to  insure  runs  with  the  land,  and  hence  no 
assignment  was  required  of  the  policy.  In  re  Sands  (3  Bissell 
[U.  S.  D.  C],  175)  so  far  as  it  upholds  such  a  doctrine  it  is 
not,  we  think,  well  founded.  The  covenant  in  question  is  entirely 
personal  in  its  character,  does  not  affect  the  land  or  run  with  it, 
and  is  collateral  and  incidental  to  the  remaining  covenants  in 
the  mortgage.  A  conveyance  of  the  land  by  the  mortgagor 
would  not,  we  think,  render  the  vendee  liable  on  tlie  covenant. 
(See  Piatt  on  Covenants,  183  ;  3  Law  Lib.  181 ;  Piatt  on  Leases, 
226-228 ;  Newman  v.  WeOa,  17  Wend.  150.)  Nor  is  there 
any  valid  ground  for  the  contention  that  the  covenant  in  the 
mortgage  operated  as  constructive  notice. 

Upon  no  sound  principle  was  the  defendant  bound  to 
examine  the  record,  and  thus  become  acquainted  with  the  terms 
and  conditions  of  the  first  mortgage,  and  the  covenant  as  to  in- 
surance, and  his  omission  to  do  so  is  not  such  neglect  as  gave 
priority  to  the  plaintiff's  claim  for  the  insurance  money.  Even 
if  it  was  established  that  the  defendant  had  notice  of  the 
insurance  clause  in  the  mortgage,  as  he  had  none,  that  it  had 
not  been  performed,  it  is  not  apparent  how  he  could  be  made 
chargeable.  Nor  are  the  rights  of  the  defendant  affected 
even,  although  the  provision  in  the  policy  making  the  loss 
payable  to  him  was  inserted  at  the  request  or  by  the  procure- 
ment of  the  mortgagee.  The  mortgagee  had  the  right  to 
procure  such  a  provision  in  his  own  favor,  and  so  long  as  it 
was  done  without  notice  of  the  covenant  in  favor  of  the  plaint- 
iff in  his  mortgage,  and  without  fraud  on  his  part,  it  was  legal 
and  valid.     The  act  itself  was  not  fraudulent  on  its  face  and 
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cannot  deprive  the  defendant,  in  the  absence  of  proof  of  any  in- 
tention to  commit  a  fraud,  of  the  rights  secured  thereby. 

No  other  point  made  requires  examination,  and  we  think  that 
the  referee  erred  in  directing  a  judgment  in  favor  of  the 
plaintiff,  and  the  General  Term  also  erred  in  affirming  the  same, 
and  such  judgment  should  be  reversed  so  far  as  it  relates  to  the 
application  of  the  insurance  money,  which  should  be  awarded  to 
the  defendant  Egbert  I.  Avery,  with  costs  against  the  re- 
spondent personally. 

All  concur. 

Judgment  accordingly. 


MEMORANDA 


OF  THE 


CAUSES  DECIDED   DURING   THE  PERIOD  EMBRACED    IN  THIS 
VOLUME,  WHICH  ARE  NOT  REPORTED  IN  FULL. 


Thomas  E.  Ejomirr,  Respondent,  v.  Ellis  H.  Bobebts  &  Oo., 

AppeUant. 

(Argued  April  11, 1882;  decided  April  18,  1882.) 

(Reported  below,  26  Hun,  166.) 

W.  Jf.  McUteson  for  appellant. 

-E  D.  Mathews  for  respondent. 

Agree  to  dismiss  appeal.  No  opinion. 
AU  concur,  except  Rapallo,  J.,  absent 
Appeal  dismissed. 


"Watson  C.  Squire  et  al.,  Respondents,  v,  Henry  Villard, 

Appellant. 

(Argaed  April  11,  1882 ;  decided  April  18,  1882.) 

Artemiba  H,  Hohnes  for  appellant. 

Wm.  B.  Homblower  for  respondents. 

Agree  to  dismiss  appeal.    No  opinion. 
All  concur. 
Appeal  dismissed. 
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Fbanois  H.  Saltub,  Appellant,  v.  Elliott  F.  Shbpasd,  as 

Trostee,  etc.,  et  al.,  Respondents. 

(Argued  April  10»  1883  ;  decided  April  26,  1882.) 

liobert  F.  LitUe  for  appellant. 

E.  Ellery  Anderson^  Thomas  IL  Sabbard  and  George  E. 
Ilot^ne  for  respondents. 

Agree  to  affirm.     No  opinion. 

All  concnr,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 


George  W.  Tompkins,  Appellant,  v.  Alfred  F.  Smith  et  al., 

Respondents. 

(Argued  April  11, 1882 ;  decided  April  25,  1882.) 

Z.  E.  Chittenden  for  appellant. 

Douglas  Campbell  for  respondents. 

Agree  to  affirm.     No  opinion. 

All  concur,  except  Mjlleb,  J.,  dissenting,  and  Tkaoy,  J., 
not  voting. 
Order  affirmed. 


Watson  0.  Squibe  et  al.,  Respondents,  v.  Henby  Villard, 

Appellant. 

(Argued  Apriill,  1882;  decided  April  25,1882.) 

Artemus  -ff.  Holmes  for  appellant. 
Wm.  J?.  Sornhlower  for  respondents. 

Agree  to  affirm.     No  opinion. 
All  concnr. 
Order  affirmed. 
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SuBAN  Latham,  Appellant,  v.  Habbibt  Bovbb  et  al.,  Sespoud- 

eots. 

(Argudd  April  14,  1882 :  decided  April  25,  1882.) 

Edwin  H.  Bialey  for  appellant. 
E.  j9.  Matthews  for  respondents. 

Agree  to  affirm.     No  opinion. 

AU  concur,  except  Bapallo,  J.,  absent,  and  Tbaot,  J.,  not 
voting. 

Judgment  affirmed. 


Ebnest  L.  Debaismbs  et  al.,  Respondents,  v.  Mabtha  E.  De- 
RAI8MB8  et  al.,  as  Trustees,  etc..  Appellants. 

(Argaed  March  20, 1882 ;  decided  May  2,  1882.) 

Cha/rles  A,  Jackson  for  appellants. 

William  S.  Onderdonk  for  respondents. 

Aigree  to  affirm  without  opinion. 

All  concur,  except  Andrews,  Ch.  J.,  absent. 

Order  affinned. 


Elmina  Coffin,  as  Administratrix,  etc.,  Respondent,  v.  The 
PREsmENT,  Managers  and  Company  of  the  Delaware  & 
Hudson  Canal  Company,  Appellant. 

(Argued  April  18. 1882 ;  decided  Maj  2,  1882.) 

Nathaniel  C.  Moah  for  appellant. 

E.  Countryman  for  respondent. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 


604  MEMORANDA  OP 

F&ANCiB  H.  N.  Whitino  et  al.,  AppeUants,  v.  Thb  Cmr  Bahk 

OF  E0CHE8TEB,  KespondenL 

(Sabmitted  April  21,  1882 ;  decided  May  2, 1882.) 

This  case,  npon  a  former  appeal,  is  reported  in  77  N.  T.  363. 
The  court  there  held,  that  the  trial  court  erred  in  refusing  to  sub 
mit  to  the  jury  the  question  of  mistake  on  the  part  of  defendant 
in  remitting  draft  to  pay  note  sent  to  it  by  plaintifb  for  collec- 
tion. Upon  the  second  trial  the  question  was  submitted  to  the 
jury  and  decided  in  favor  of  the  defendants,  upon  evidence 
which  the  court  here  deem  sufficient.  Aside  from  this,  the 
opinion  simply  reiterates  the  legal  propositions  laid  down  upon 
the  former  appeal. 

John  Van  Voorhia  for  appellants. 

James  Breok  Perkma  for  respondent. 

Miller,  J.,  reads  for  affirmance. 
All  concur,  except  Tracy,  J.,  absent. 
Judgment  affirmed. 


Jerome  Messingbr,  as  Executor,  etc.,  Eespondent,  t*.  I.  New- 
ton Mkssinger  et  al.,  Appellants. 

(Argaed  April  25, 1882  ;  decided  Maj  2, 1882.) 

Naiha/nid  G.  Moah  for  appellants. 

JB.  F.  ChapmoAfi  for  respondent. 

Agree  to  dismiss  appeal  without  opinion. 
All  concur. 
Appeal  dismissed. 


CAUSES  NOT  REPORTED  IN  FULL.  605 

In  the  Matter  of  the  Petition  of  John  Paine  to  Vacate  an 

AfisesBnient. 

(Argaed  April  25, 1882  ;  decided  May  2, 1882.) 

(Reported  below,  26  Hun,  431.) 

J,  A.  BeaU  for  appellant. 

John  CI  Shav)  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur. 
Order  affirmed. 


John  H.  Kierstkd  et  al.,  Respondents,  v.  Habriet  M.  West 
et  al.,  as  Administrators,  etc.,  Appellants. 

(Argaed  April  24. 1882 ;  decided  May  5, 1882.) 

A.  Taylor  for  appellants. 

Arthur  More  for  respondents. 

Agree  to  affirm.    No  opinion. 

All  concur,  except  Tracy  and  Millbb,  JJ.,  absent. 

Judgment  affirmed. 


Mbchanios  &  Traders' National  Bank,  Respondent,  u  Hugh 
R  Healy,  Impleaded,  etc..  Appellant.  ' 

(Argued  April  25, 1882 ;  decided  May  5, 1882.) 

Samud  Homd  for  appellant. 

Luke  A.  Lockwood  for  respondent. 

Agree  to  dismiss  appeal.    No  opinion. 

All  concur,  except  Miller  and  Tracy,  JJ.,  absent. 

Appeal  dismissed. 
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Thomas  Esllev,  Respondent,  v.  Jahils  J.  MoMahon,  Appel- 
lant. 

(Argaed  AprU  25, 1882 ;  decided  May  5. 1882.) 

jSI  D.  JSTorlJvrup  for  appellant. 

O.  M.  Rider  for  respondent. 

Agree  to  dismiss  appeal.    No  opinion* 

All  concur,  except  Miller  and  Tbaoy,  JJ.,  absent. 

Appeal  dismissed. 


FrrzHUGH  Smtfh,  Respondent,  v.  Laubent  J.  Tonnelb,  Ap- 
pellant. 

(Argued  April  25,  1882 ;  decided  May  5, 1882.) 

<7.  W.  Pledacmta  for  appellant. 

Nathanid  C.  Moak  for  respondent. 

Agree  to  dismiss  appeal.     No  opinion. 

All  concur,  except  Millkb  and  Tract,  JJ.,  absent. 

Appeal  dismissed. 


The  Pabmbrs'  Loan  and  Trust  Compaist,  as  Receiver,  etc., 
Respondent,  v.  Sarah  James  et  al..  Appellants. 

(Argued  April  25. 1882  ;  decided  May  5, 1882.) 

E,  Cotmtrymcm  for  appellants. 

David  McClwre  for  respondent. 

Agree  to  affirm.    No  opinion. 

All  concur,  except  Miller  and  Tbaot,  JJ.,  absent. 

Order  afiirmed. 
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Jacob  Randolph,  Respondeut,  v.  Cornelius  J.  Beboen  et  al.. 

Appellants 

(Submitted  April  25,  1882 ;  decided  May  5, 1882.) 

This  action  was  brought  by  a  judgment  creditor  to  set  aside 
a  transfer  of  real  estate  as  fraudulent.  The  Special  Term  found, 
upon  evidence  deemed  by  the  court  here  fully  sufficient  that 
the  transfer  was  fraudulent  in  fact. 

A.  dk  J.  Z.  Lott  for  appellants. 

Wm.  «7.  Oaynor  for  respondent, 

FmoH,  J.,  reads  for  affirmance. 

All  concur,  except  Traot,  J.,  taking  no  part,  and  Miller, 
J.,  absent. 

Judgment  affirmed. 


The  Manhattan  Savings  Institution,  Respondent,  -w.  Kath- 
ERms  Norton  and  Henrt  Allen,  purchaser.  Appellant. 

< Argued  April  25, 1882 ;  decided  May  5,  1882.) 

Edward  S.  RapaUo  for  appellant. 

Sarrmd  Hand  for  respondent. 

Agree  to  affirm  on  opinion  of  court  below. 

All  concur,  except  Miller  and  Tracy,  JJ.,  absent. 

Order  affirmed. 


Jeremiah  Crowlet,   Appellant,  v.    The  Rotal  Exchange 
Shipfing  Company  (Limited)  op  London,  Respondent. 

(Submitted  April  25,  1882 ;  decided  May  5, 1882.) 

Edward  D.  McCa/rthy  for  appellant. 


r 


608  MEMORANDA  OF 


Butler  J  StiUmcm  &  HMard  for  respondent. 

Agree  to  affirm.    No  opinion. 

All  concur,  except  Milleb  and  Traoy,  JJ.,  absent. 

Order  affirmed. 


Frajtcib  TnioNBY,  Beepondent,  v.  Cokneliub  Callahan,  Ap- 
pellant. 

(Argued  April  27, 1882 ;  decided  May  5, 1682.) 

Benj.  F.  Smith  for  appellant. 
Francis  Larkin  for  respondent. 

Agree  to  affirm.    No  opinion. 

All  concur,  except  Miller,  J.,  absent. 

Judgment  affirmed. 


George  W.  Riggs  et  al.,  Eespondents,  v.  James  Purssell  et 

al.,  Appellants. 

(Argued  April  26.  1882 ;  decided  May  5, 1882.) 

This  was  an  action  to  foreclose  a  mortgage. 

In  the  spring  of  1873  defendant  Purssell  conceived  the  pro- 
ject of  building  in  the  city  of  New  York  a  theatre,  upon  land 
owned  by  him,  which,  when  completed,  was  to  be  leased  for  a 
term  of  years  to  William  Stuart,  a  theatrical  manager.  Dion 
Boucicault,  an  actor  and  theatrical  writer,  a  friend  of  Stuart,  also 
became  interested  in  the  project  and  agreed  to  loan  Purssell 
$20,000  to  aid  him  in  building  the  theatre.  Afterward  Bou- 
cicault, not  being  able  or  ready  to  loan  the  money,  it  was 
arranged  that  the  plaintiffs  should  make  the  loan.  For  the 
purpose  of  consummating  the  arraaigements  Purssell,  Boucicault 
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and  Stuart,  on  the  9th  day  of  May,  1873,  met  at  the  office  of  an 
attorney  in  the  city  of  New  York,  and  there  Pnrssell  executed 
and  delivered  to  Stuart  a  lease  of  the  theatre  to  be  erected,  for  a 
term  of  years  at  a  stipulated  rent.  As  the  plaintifiEs  desired 
the  personal  security  of  Boudcault  for  the  loan,  it  was  ar- 
ranged that  a  bond  and  mortgage  should  be  executed  to  him 
and  then  assigned  by  him  to  the  plaintiffs;  and  a  bond 
and  mortgage  were  so  executed,  to  secure  the  payment  of  the 
$20,000,  and  they  were  assigned  by  Boudcault  to  the  plaintiffs 
with  his  guaranty  of  payment  thereon.  At  the  same  time 
Purssell  executed  and  delivered  to  the  plaint  iflEs  a  declaration 
in  which  he  declared  that  he  had  "  no  legal  or  equitable  de- 
fenses, offsets,  or  counter-claims  against  the  said  bond  and  mort- 
gage, or  against  the  payment  of  the  sum  therein  and  thereby 
/secured,  or  any  part  thereof,  with  the  interest  at  the  times  and 
in  the  manner  therein  stipulated ;''  and  it  was  recited  in  the 
declaration  that  it  was  executed  for  the  purpose  of  inducing 
the  plaintiffs  to  accept  the  assignment  of  the  bond  and  mort- 
gage, and  to  pay  the  consideration  money  for  such  assignment. 
At  the  same  time  Purssell  assigned  to  the  plaintiffs,  as  collat- 
eral security  for  the  payment  of  the  bond  and  mortgage,  all 
the  rents  reserved  in  the  lease  to  Stuart,  and  authorized  them 
to  collect  and  receive  the  rents  and  apply  them  upon  the  bond 
and  mortgage,  until  they  should  be  fully  paid  and  satisfied. 
At  the  same  time  there  was  also  executed  a  tripartite  agreement 
between  Boudcault  of  the  first  part,  Purssell  of  the  second 
part  and  Stuart  of  the  third  part  in  which  it  was  agreed  that 
Stuart  should  pay  the  rents  of  the  theatre,  as  they  accrued, 
during  the  term  of  the  lease,  to  the  plaintiffs  as  agents 
and  trustees  of  Boucicault,  until  such  time  as  the  payments  of 
rent  should  amount  to  the  simi  due  upon  the  bond  and  mort- 
gage, and  that  Boucicault  should  then  discharge  and  satisfy  the 
mortgage.  And  Purssell  agreed  that  the  rents  might  be  so 
paid  and  should  be  regarded  as  if  paid  to  him  and  on  his  ac- 
count ;  and  it  was  further  agreed  that  in  case  Stuart  failed  to' 
pay  the  rents  reserved  in  the  lease,  Purssell  should  then  assign 
and  transfer  them  and  his  claim  for  them  to  Boudcault,  who 
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was  thereupon  to  indorse  the  amount  of  rent,  so  assigned,  upon 
the  bond  and  mortgage,  as  a  payment  thereon. 

The  controversy  between  the  plaintiffs  and  Purssell,  who 
alone  appealed,  mainly  grows  out  of  this  tripartite  agreement, 
Purssell  claiming  that  certain  rents,  which  were  unpaid  by 
Stuart,  should  have  been  indorsed  upon  the  mortgage. 

The  court  say :  ''  Upon  the  facts  disclosed  at  the  trial,  we 
are  of  opinion  that  this  claim  is  not  well  founded. 

The  plaintiffs  did  not  occupy  the  position  of  assignees  of  the 
mortgage  in  such  a  sense  that  they  took  subject  to  any  equities 
or  defenses  which  Purssell  had,  at  the  time  of  the  assignment, 
against  Boucicault.  The  mortgage  had  no  inception  in  the 
hands  of  Boucicault ;  he  advanced  no  money  on  it,  and  there 
never  was  a  time  when  he  held  it  as  security  for  any  money. 
At  the  time  it  was  executed  it  was  not  understood  that  he 
should  loan  any  money  on  it,  but  the  understanding  was  that 
the  loan,  on  the  security  of  the  mortgage,  was  to  be  made  by 
the  plaintiffs  to  the  mortgagor.  The  mortgage  first  had  an 
inception,  and  became  valid  as  a  security,  when,  with  the  assign- 
ment, it  was  delivered  to  the  plaintiffs,  and  they  advanced  their 
money  upon  it.  It  took  the  form  of  a  mortgage  to  Boucicault, 
simply  that  the  plaintiffs  might  have  his  guaranty  of  payment 
thereon,  and  the  effect  of  the  whole  transaction  is  not  otherwise 
than  it  would  have  been  if  the  mortgage  had  been  executed 
directly  to  the  plaintiffs,  and  Boucicault  had  then  guaranteed 
the  payment  thereof,  or  executed  his  bond  as  collateral  thereto. 
The  plaintiffs  loaned  their  money  directly  to  Purssell,  the 
mortgagor,  upon  all  the  papers  then  delivered  to  them,  to-wit : 
the  bond  and  mortgage,  the  assignment,  Purssell's  written 
declaration,  and  his  assignment  of  the  rents.  Under  such  con- 
ditions, aside  from  the  estoppel  furnished  by  the  written 
declaration,  Purssell  could  not  interpose,  as  a  defense  to  the 
mortgage,  any  defense,  legal  or  equitable,  which  he  could  have 
interposed  if  the  mortgage  had  had  an  inception  in  the  hands 
of  Boucicault  on  account  of  money  loaned  by  him.  PursseU 
borrowed  the  money  of  the  plaintiffs  on  these  papers,  and  is 
bound  to  pay  them  unless  he  has  a  defense  against  them. 

Besides,  the  declaration  of  Purssell,  signed  and  delivered  at 
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the  time,  estops  him  now  from  assailing  the  mortgage,  or  inter- 
posing any  defense,  legal  or.  equitable,  thereto.  Such  was  the 
plain  intention  of  thfe  parties,  and  nothing  stands  in  the  way  of 
giving  effect'  to  such  intention.  The  plain  purpose  of  the 
declaration  was  to  convey  an  assurance  to  the  plaintiffs,  upon 
which  they  could  rely,  that  the  mortgage  was  a  good  and  valid 
security  for  the  whole  amount  thereof. 

If  the  plaintiffs,  however,  had  known  of  the  tripartite  agree- 
ment, it  may  be  that  they  would  be  held  to  have  assented 
thereto ;  and  it  also  may  be  that  they  could  not  claim  the 
benefit  of  the  estoppel  furnished  by  the  declaration ;  but  it  is 
impossible  to  perceive  how  that  agreement,  unknown  to  them, 
and  to  which  they  never  assented,  could  in  any  way  affdbt  them. 
The  court,  at  Special  Term,  found  that  the  plaintiffs  had  no 
knowledge,  whatever,  of  that  agreement,  and  we  are  of  opinion 
that  there  was  abundant  evidence  to  sustain  that  finding.  The 
tripartite  agreement,  therefore,  furnishes  to  the  defendant  no 
defense  whatever  in  this  action. 

The  plaintiffs  incurred  no  responsibility  in  consequence  of 
the  assignment  to  them  of  the  rents  to  become  due  under  the 
lease  from  Purssell  to  Stuart ;  they  were  to  take  these  rents, 
when  paid  to-  them,  and  apply  them  on  the  mortgage ;  they 
did  not  owe  Purssell  any  duty  of  active  dihgence  in  collecting 
them ;  they  were  not  bound  to  take  measures  to  enforce  pay- 
ment of  them.  They  were  not  requested  by  the  defendants 
to  take  any  measures  to  collect  them ;  they  did  not  interpose 
any  obstacles  in  the  way  of  their  collection,  and  they  did 
nothing  whatever  to  injure  or  prejudice  the  rights  of  Purssell. 
There  was  no  finding,  or  request  to  find,  that  there  was  any 
negligence,  or  any  want  of  due  diligence,  on  the  part  of  the 
plaintiffs  in  collecting  the  rents,  and  there  were  no  requests  to 
find  that  they  could  have  collected  the  rents,  or  that  PureseU 
was  in  any  way  prejudiced  by  any  negligence  on  their  part. 
Under  such  circumstances  there  is  certainly  no  authority  for 
charging  the  plaintiffs  with  rents  not  receive  by  them." 

Thomas  O.  Bitch  for  appellants. 

John  E.  Pa/rsons  for  respondents. 
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Eabl,  J.,  reads  for  affinnanoe. 

All  concur,  except  Milleb  and  Tract,  JJ.,  absent. 

Judgment  affirmed. 


William  B.  Biddlboom,   Appellant,  v.  Pliket  Nkwton,  as 

Supervisor,  etc.,  Respondent. 

..-(Argued  April  20, 1882 ;  decided  May  80,  1883.) 

\ 

I^rancis  Keman  for  appellant. 
Leroi  H,  Brown  for  respondent. 

Miller,  J.,  reads  for  affirmance ;  Danfobth  and  Kapallo, 
JJ.,  concur ;  Andrews,  Ch.  J.,  concurs  in  result ;  Earl  and 
Finch,  J  J.,  dissent  on  authority  of  Fitfxt  Nat,  B<mk  v.  Wheeler 
(72  N.  Y.  201),  and  cases  therein  cited. 

Judgment  affirmed. 


George  W.  Coe,  Respondent,  v.  Alonzo  B.  Raymond  et  al., 

Appellants. 

(Argued  April  26, 1882  ;  decided  May  80, 1882.) 

This  action  was  brought  in  the  County  Court  of  Monroe 
county.  The  complaint  alleged  that  the  defendants  were  co- 
partners, doing  business  as  such  in  the  county  of  Monroe,  and 
claimed  to  recover  the  balance  due  of  the  purchase-price  of  a 
quantity  of  barley  and  oats  sold  by  the  plaintiff  to  the  defend- 
ants. The  defendants  appeared  by  their  attorney  and  interposed 
an  answer,  which  admitted  that  they  were  copartners  doing 
business  as  such  as  alleged,  and  that  two  of  them  resided  at 
Brockport,  in  the  comity  of  Monroe,  but  as  to  each  and  every 
other  allegation  of  the  complaint  they  denied  the  same. 

The  principal  question  discussed  upon  the  appeal  was 
as  to  the  jurisdiction  of  the  County  Court  under  section  30, 
subdivision  1,  of  the  Code  of  Procedure,*  defendants  claiming 

*See  Code  of  Civil  Procedure,  S  310,  subd.  8. 
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that  the  court  had  no  jurisdiction  of  the  subject-matter  of  the 
action  under  said  section,  as  one  of  the  defendants  "was  not  a 
resident  of  the  county.  The  question  was  presented  upon  the 
trial  only  by  a  motion  to  dismiss  the  complaint  for  want  of 
jurisdiction ;  this  was  denied.  No  exception  was  taken  to  the 
ruling. 

The  court  here  say  :  "  The  complaint  here  avers  jurisdiction, 
and  conceding  that  the  answer  denies  this  important  fact  it 
only  presents  a  question  of  fact  for  the  consideration  of  the 
trial  court  in  the  first  instance,  and  a  question  of  law  upon  such 
fact  which  the  court  should  be  called  upon  to  consider  and  de- 
termine. If  there  is  no  conflicting  testiipony  as  to  the  facts 
then  the  question  of  law  arises,  and  that  question  can  only  be 
presented  by  an  exception.  If  it  be  not  presented  then  there 
is  nothing  for  the  court  on  appeal  to  review.  This  court  can- 
hot  look  at  the  facts  for  the  purpose  of  determining  in  the  first 
instance  as  an  original  question  how  the  case  stands  upon  the 
law  as  applicable  to  the  facts,  unless  the  question  of  law  was 
raised  in  the  court  below.  And  it  is  not  within  its  province  to 
say,  without  any  point  being  made  to  that  effect  in  the  trial 
court,  that  a  certain  fact  showing  a  want  of  jurisdiction  ap- 
pearing the  action  cannot  be  maintained  for  that  reason. 

As  the  defendants  in  the  case  at  bar  failed  to  present  the 
question  we  have  considered,  and  it  does  not  appear  that  any 
exception  was  taken  which  presents  the  same,  it  does  not  arise 
upon  the  record  before  us,  and  the  point  noy^  urged  cannot  be 
sustained." 

D,  G>  Hyde  ioi  appellant. 

J,  Vcm  YoorKis  for  respondent. 

All  concur,  except  Tsaoy,  J.,  absent. 
Judgment  aflirmed. 
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Abraham  DeBevoisb  et  al.,  Beepondents,  v.  The  Providence 
AND  Stonington  Steamship  Compant,  Appellant. 

(Argued  April  27,  1882 ;  decided  May  80, 1883.) 

This  was  an  action  to  recover  a  balance  alleged  to  be  due  for 
work  and  materials  in  putting  a  patented  device  known  as 
"  spirals  "  into  a  boiler  of  one  of  defendant's  steamships.  The 
answer  alleged  that  the  work  was  done  under  a  special  contract,  ^ 
to  wit,  that  the  right  to  compensation  was  conditioned  upon 
the  "  spirals  "  working  well.  The  question  as  to  the  terms  of 
the  contract  was  presented  as  a  question  of  fact  on  the  trial 
without  objection,  and  parol  evidence  given  on  both  sides  in 
addition  to  a  written  contract.  JTeld,  that  as  the  question  was 
thus  presented,  and  there  was  evidence  sufficient  to  sustain  the 
verdict,  both  as  to  the  contract  and  as  to  its  performance  if  as 
claimed  by  defendant,  it  was  conclusive  here. 

Upon  the  trial  it  was  proved  without  objection  that  the 
"  spirals  "  were  taken  out,  and  were  stored  by  defendant  upon 
its  own  premises,  no  notice  being  given  to  plaintiff  of  any 
defect.  The  court  charged  that  upon  the  question  whether  the 
"  spirals  "  worked  well,  the  fact  that  defendant  did  not  return 
them  could  be  considered.  Ifeld  no  error ;  that  if  the  "  spirals  " 
were  a  failure,  and  the  contract  conditional,  it  would  have  been 
natural  for  defendant  to  have  returned  them,  and  the  fact 
that  they  were  not  returned  tended  to  show  that  it  understood 
the  contract  to  be  absolute,  or  if  upon  condition,  that  such  con- 
dition had  not  been  broken. 

Wheeler  H.  Pechham  for  appellant. 

Edwin  Kempton  for  respondents. 

All  concur,  except  Tracy,  J.,  absent. 
Judgment  affirmed. 
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Johanna  Gboth,  Kespondent,  v.  Thomas  J.  Washburn,  Ap- 
pellant. 

(Argaed  May  2, 1882 ;  decided  May  80, 1883.) 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  occasioned  by  the  negligence  of  defendant's  servant. 

Plaintiff,  while  crossing  Centre  street  in  the  city  of  New 
York,  was  knocked  down  and  run  over  by  defendant's  carriage 
driven  by  his  servant  and  employed  in  his  business. 

The  court  instructed  the  jury  that  plaintiff  could  not  re- 
cover unless  she  "  was  entirely  free  from  negligence,"  nor  un- 
less "  the  accident  was  caused  wholly  by  the  negligence  of  de- 
fendant's servant."  No  exception  was  made  to  any  portion  of 
the  charge,  and  no  request  was  made  for  additional  instructions. 
There  was  evidence  showing  careless  and  reckless  conduct,  or 
want  of  skill  on  the  part  of  the  driver.  Hddy  that  the  verdict 
was  not  the  subject  of  review  here.  (Hayt  v.  Thomp^on^  19 
N.  T.  207 ;  Ma/rshM  v.  Simth,  20  id.  251.^ 

Charles  M.  Eaaie  for  appellant. 

L.  E.  Gilbert  for  respondent. 

Danforth,  J.,  reads  for  affirmance. 

All  concur,  except  Millbb  and  Tbaoy,  JJ.,  absent. 

Judgment  affirmed. 


Thb  Rectob,  Churoh-Wabdens  and  Vestrymen  of  the 
Chuboh  of  the  Rbdkmption,  Respondent,  v.  The  Reotor, 
Churoh-Wardbns  and  Vestrymen  of  Grace  Church,  Ap- 
pellant. 

(Argaed  May  3, 1883 ;  decided  May  80, 1882.) 

This  case  on  a  former  appeal  is  reported'  in  68  N.  Y.  570. 

Under  the  decision  there  rendered,  and  as  provided  in  the 
remittitur^  an  accounting  was  had  as  to  the  personalty  to  which 
it  was  held  plaintiflE  was  entitled. 
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The  conrt  here  say  that  aU  the  questions  of  law  involved 
were  determined  upon  the  former  appeal,  and  there  was  evi- 
dence sufficient  to  sustain  the  findings  of  fact,  and  the  court 
concur  in  the  opinion  of  General  Term  in  reference  thereto. 

Aa/ron  J,  Vanderpod  for  appellant. 

C  E,  Tracy  for  respondent. 

Per  Curiam  opinion  for  afBrmance. 

All  concur,  except  Miller  and  Tsaot,  JJ.,  absent 

Judgment  affirmed. 


Asa  Mobbhouse,  Respondent,  'o,  Thb  Agbioultubal  Insub- 

ANOE  Company,  Appellant. 

(Argued  May  4.  1883  ;  decided  May  80, 1882.) 

A.  H,  Sanxyyer  ixk  appellant. 

Wm.  F.  O^NeiU  for  respondent. 

Agree  to  affirm,  with  costs.    No  opinion. 

All  concur,  except  Millee  and  Tbaoy,  JJ.,  absent. 

Judgment  affirmed. 


Olfveb  H.  Day,  Bespondent,  v.  The  New  Tobk  Centbal 

Kailboad  CoHPAirr,  Appellant. 

(Argaed  April  27, 1882,  decided  May  90,  1882.) 

Plaintiff  conveyed  to  defendant  certain  premises  under  a 
parol  agreement  that  the  latter  should  deliver  to  the  former,  for 
temporary  keeping,  all  the  stock  transported  on  its  road  east- 
ward from  the  Niagara  river.  Defendant,  after  performing 
its  agreement  for  a  little  more  than  a  year,  repudiated  it.  On 
a  former  appeal  (51  N.  Y.  583),  it  was  fidd  that  as  the  agree- 
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ment  on  the  part  of  defendant  was  not  to  be  performed 
within  a  year,  it  was  void  under  the  statute  of  frauds,  but  that 
plaintifi  was  entitled  to  recover  the  value  of  the  land,  less 
the  value  of  the  partial  performance.  The  questions  pre- 
sented on  this  appeal  were  principally  as  to  the  sufficiency 
of  proof  under  the  rtde  so  declared.  The  court  held  that 
plaintifi  made  out  a  case  within  the  law  as  laid  down. 

E,  C.  Sprague  for  appellant. 

T.  E,  EUsfvoorth  for  respondent. 

MiLLEB,  J.,  reads  for  affirmance. 
All  concur,  except  Tbaoy,  J.,  absent. 
Judgment  affirmed. 


Lbopold  Michel,  Eespondent,  v.  Alexandbb  Laibd,  Appellant. 

(Argaed  May  5, 1882 ;  decided  May  30, 1883.) 

Oeorge  Thompson  for  appellant. 

J.  J.  Perry  for  respondent. 

Agree  to  dismiss  appeal.    No  opinion. 

All  concur,  except  Milleb  and  Tracy  J  J.,  absent. 

Appeal  dismissed. 


In  the  Matter  of  the  Opening  of  ELEVEiirrH  Avenue,  etc. 

(Argued  May  80, 1882 ;  decided  June  6,  1882.) 

Henry  Woodruff  for  appellant. 

John  G,  Shaw  for  respondent. 

Agree  to  affirm.     No  opinion. 
AU  concur,  except  Milleb  and  Tbaoy,  JJ.,  absent. 
Order  affirmed. 
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In  the  Matter  of  Joseph  Husbon,  an  Attorney. 

(Argaed  May  30, 1882;  decided  Jane  6,  1882.) 

Theron  O,  Strong  for  appellant. 

Amaaa  J.  Parker  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur,  except  Milleb  and  Tract,  JJ.,  absent. 

Order  affirmed. 


JuLins  BiNDRiM,  Appellant,  v.  Philip  Bhaendeb  et  al.,  Be- 

spondents. 

(Sabmitted  May  81, 1882 ;  decided  Jane  6, 1882.) 

Iiufu8  L.  ScoU  for  appellant. 

PhUip  Z.  Wilson  for  respondent. 

Agree  to  affirm.     No  opinion. 

All  concur,  except  Miller  and  Tract,  JJ.,  absent 

Judgment  affirmed. 


In  the  Matter  of  the  Petition  of  Susan  L.  Roberts,  Execa- 

trix,  etc.,  to  vacate  an  Assessment. 

(Argued  May  80,  1882  ;  decided  June  6,  1882.) 

Ja'inea  A.  Deermg  for  appellant. 

J.  A,  BeaU  for  respondent. 

Agree  to  affirm.     No  opinion. 

All  concur,  except  Miller  and  Tract,  J  J.,  absent. 

Order  affirmed. 
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Thomas  B.   0.   Serbian,   Respondent,  v,  John  Ohetwood, 

Appellant. 

(Aigaed  April  11,  1882  ;  decided  Jane  18,  1883.) 

Samuel  Hand  for  appellant. 

JSdward  D.  McCarthy  for  respondent. 

Agree  to  dismiss  appeal.    No  opinion. 
All  concur,  except  Andrews,  Ch.  J.,  and  Tracy,  J.,  who  do 
not  vote. 

Appeal  dismissed. 


John  T.  Wilson,  Respondent,  v,  Helen  M.  Simpson  et  al., 
Executors,  etc.,  impleaded,  etc.,  Appellants. 

(Argued  March  8,  1882;  decided  June  13, 1882.) 

This  action  was  brought  to  settle  the  accounts  of  the  firm  of 
John  T.  Wilson  &  Co.,  which  firm  was  composed  of  the 
plaintiff,  Alexander  Simpson,  defendant's  testator,  and  James 
W.  Emery.  Simpson  died  October  24,  1873.  The  following 
extract  from  the  opinion  presents  the  point  prominently  urged, 
and  the  views  of  the  court  thereon : 

"  The  defendants'  counsel  insists  that  the  referee  was  in  error 
in  holding  that  Wilson  and  Emery  were  not  bound  to  account 
for  any  of  the  profits  of  the  business  conducted  by  them  after 
the  Slst  of  December,  1873.  Alexander  Simpson,  the  testator, 
died  on  the  24th  day  of  October  previous  to  the  last-named 
date.  Under  ordinary  circumstances  the  death  of  one  of  the 
partners  terminates  the  copartnership."  (3  Story  on  Part., 
§  343 ;  3  Kent  Com.  [1st  ed.]  56.) 

A  community  of  interest  still  existed,  however,  between  the 
survivors  and  the  representatives  of  the  deceased  partner,  and 
the  latter  has  a  right  to  insist  upon  the  application  of  the  joint 
property  to  the  payment  of  the  joint  debts,  and  a  distribution 
of  the  surplus.  Until  this  is  done  the  copartnership  has  a 
limited  continuance.    (3  Kent  [Isted.],  57.) 
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There  was  no  provision  in  the  articles  of  copartnership  in 
conflict  with  the  general  rule  of  law  which  we  have  stated. 

The  first  clause  made  provision  that  it  shonld  continue  ^'for 
so  long  a  time  as  they  "  (the  partners)  shall  severally  mutually 
agree  thereto."  The  eleventh  clause  declared  that  in  case  of 
death  it  "  shall  not  necessarily  be  dissolved,  but  the  said  part- 
nership may  be  continued  with  the  survivors  jointlj  with  the 
executrix  of  such  deceased  partner  or  the  assignee."  There  is 
nothing  compulsory  in  either  of  these  clauses  and  no  obligation 
was  thereby  imposed. 

While  it  might  be  continued  by  the  voluntary  agreement 
of  the  parties  no  legal  right  existed  which  could  be  enforced  in 
law  or  equity  where  either  party  indicated  a  desire  that  the 
affairs  of  the  partnership  should  be  closed  up.  If  the  business 
had  been  conducted  by  the  survivors  in  the  copartnership 
name,  and  profits  were  realized,  it  may  well  be  that  the  part- 
ners acting  would  be  bound  to  account  for  the  same,  and  the 
representatives  of  the  deceased  partner  would  be  entitled  to  a 
share  thereof.  Whether  this  was  done  and  the  plaintiff  was 
liable  to  account  upon  any  such  basis  is  the  first  subject  of  in- 
quiry upon  this  appeal. 

There  was  evidence  showing  that  at  a  very  early  period  after 
the  decease  of  Simpson  the  surviving  members  of  the  firm  in- 
dicated their  wishes  that  the  partnership  should  not  be 
continued,  and  their  opposition  to  a  continuance  of  the  busi- 
ness with  the  executors.  And  on  the  26th  of  November  the 
plaintiff  wrote  a  letter  to  Mrs.  Simpson,  to  the  effect  that  a 
dissolution  of  the  co-partnership  should  take  place  in  the  im- 
mediate future.  Upon  the  26th  of  December,  1873,  a  letter 
was  written  at  plaintiff 's  request,  by  Mr.  Townsend  to  Mrs. 
Simpson,  stating  the  terms  upon  which  the  plaintiff  was  will- 
ing to  take  the  testator's  interest  in  the  business.  Several 
checks  were  afterwards  sent  by  the  plaintiff  to  Mrs.  Simpson, 
signed  in  the  name  of  the  old  firm  with  the  additional  words 
"  in  liquidation,"  the  money  on  which  was  received  by  Mrs. 
Simpson  with  objection,  however,  to  this  dissolution.  There 
was  also  other  evidence,  including  the  testimony  of  the  coun- 
sel of  Mrs.  Simpson,  which  showed  that  the  business,  which 
was  conducted  until  the  end  of  the  year  1873,  was  required  to 
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be  closed,  and  after  that  time  the  snrvivorB  continued  the  same 
as  a  new  firm,  the  existence  of  which  was  understood  by  all 
parties.  In  view  of  all  the  facts  and  without  discussing  the 
evidence  at  length,  there  appears  to  be  sufficient  to  warrant 
the  conclusion  of  the  referee  that  the  surviving  members  of 
the  copartnership  were  not  bound  to  account  for  the  profits 
after  the  year  1873." 
Various  other  questions  are  disposed  of  on  the  facts. 

B.  F.  Bla/i/r  for  appellants. 

Frcmcia  Lynde  Stetson  for  respondent. 

MiLLEB,  J.,  reads  for  affirmance. 

All  concur,  except  FmoH  and  Traot,  JJ.,  dissenting ;  and 
Bapallo,  J.,  absent. 
Judgment  affirmed. 


Della  a.  Palmer,  Respondent,  «.   Geoegb  B.   Deabino, 

Appellant. 

(Argaed  June  1,  1882 ;  decided  Jane  13,1882.) 

Sarmiel  Hand  for  appellant. 

Jmnea  Troy  for  respondent. 

Aigree  to  dismiss  appeal,  and  to  remand  case  to  General 
Term  for  a  rehearing. 
AH  concur. 
Ordered  accordingly. 


John  Cuetin,  Plaintiil  in  Error,  v.  The  People  of  the  State 

OF  New  York,  Defendant  in  Error. 

(Sabmitted  June  2,  1882;  decided  Jane  13, 1882.) 

Leon  Abbett  for  plaintiff  in  error. 
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John  McKeon  for  defendant  in  error. 

Agree  to  affirm.     No  opinion. 

AH  concur,  except  Finch,  J.,  absent 

Judgment  affinned. 


Henry  Gawthbop  et  al.,  Appellants,  v,  Jahbs  D.  Lsabt, 

Eespondent. 

(Submitted  Jane  2,  1882 ;  decided  June  18,  1882.) 

The  General  Term  reversed  the  judgment  in  this  action  upon 
the  facts,  holding  that  the  evidence  was  insufficient  to  support 
the  verdict,  but  did  not  order  a  new  trial 

The  court  here  say :  "An  examination  of  the  record  leads  us 
to  think  that  should  have  been  done.  {Ooodmcm  v.  ConJdin^ 
85  N.  Y.  21.)  It  cannot  be  said  that  on  a  new  trial  a  recovery 
would  be  impossible." 

Albert  A.  Abbott  for  appellants. 

John  Berry  for  respondent. 

Per  Curia/m  opinion  for  modifying  judgment  by  ordering  a 
new  trial. 
All  concur,  except  Tracy,  J.,  absent. 
Judgment  accordingly. 


Thomas  Ten  Eyck,  Appellant,  -y.  Jesse  Rtdkb,  et  al.,  Re- 
spondents. 

(Argued  April  28, 1882;  decided  Jane  18, 1882.) 

Thomds  NeUon  for  appellant. 

Samuel  Watson  for  respondents. 

Tracy,  J,,  reads  for  affirmance. 

All  concur,  except  Miller,  J.,  not  voting. 

Judgment  affirmed. 
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Joshua  C.  Sanders,  Respondent,  v.  John  Townshend,  Ap- 

11  89   628 

peilant.  I6i  289 

(Argaed  June  2, 1882 ;  decided  June  13, 1882.) 

This  was  an  action  of  ejectment  brought  to  recover  two  lots 
of  land,  situate,  as  described  in  the  complaint,  on  the  southerly 
side  of  Eighty-ninth  street,  in  the  city  of  New  York,  and 
known  and  distinguished  by  the  numbers  fifty-nine  and  sixty 
on  a  map  of  the  Harlem  commons,  made  by  Charles  Clinton, 
surveyor,  and  on  file  in  the  oflSce  of  the  register  of  the  city  and 
county  of  New  York. 

Upon  the  trial  the  plaintiff  put  in  evidence  a  deed  of  the  lots 
executed  to  him  on  the  4th  day  of  January,  1873,  by  Gordon 
Bumham,  and  he  also  proved  that  he  took  formal  possession  of 
the  lots  on  the  1st  day  of  December  1873,  and  inclosed  them 
with  a  substantial  fence,  and  that  he  thereafter  continued  in 
possession  of  them  until  he  was  ousted  by  the  defendant.  He 
gave  no  proof  that  his  grantor  Bumham  had  title  to  the  lots  or 
that  he  had  ever  been  in  actual  possession  of  them.  The  plaint- 
iff testified  that  the  lots  were  a  part  of  the  Harlem  commons 
known  by  the  numbei-s  59  and  60  on  a  map  thereof  made  by 
Clinton,  which  was  on  file  in  the  register's  office,  and  that  the 
lots  formerly  belonged  to  Dudley  Selden  fifty-five  years  before 
the  trial.  After  the  plaintiff  had  introduced  his  evidence  and 
rested,  he  admitted,  upon  the  request  of  the  defendant,  that  the 
title  to  the  Harlem  commons  containing  about  two  hundred 
and  ninety  acres,  of  which  the  two  lots  in  question  are  a  part, 
was  in  1825  vested  in  Dudley  Selden.  The  defendant  then 
put  in  evidence  a  deed  executed  by  Selden  and  wife  to  Isaac 
Adriance,  dated  April  23, 1832,  and  recorded  in  the  register's  of- 
fice February  8, 1833.  That  deed  conveyed  by  numbers  upward 
of  five  hundred  lots  situated  in  Harlem  commons,  in  the 
twelfth  ward  of  the  city  of  New  York.  The  deed  commences 
with  a  recital  that  Selden  had  theretofore  from  time  to  time 
bargained,  sold,  conveyed  and  mortgaged  parts  of  the  lands 
known  as  Harlem  commons,  and  that  the  title  to  certain  other 
parts  of  the  commons  "  still  remain  unconveyed,  a  description 
whereof  is  bereinaf ter  set  forth  as  appears  by  the  lot-book,  as 
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the  same  has  been  examined  by  the  parties  of  the  first  and  seo- 
ond  parts."  The  deed  then  grants  "  All  the  following  lots, 
pieces  or  parcels  of  land  lying  or  being  in  the  twelfth  waid  of  the 
city  of  New  York,  known  and  distinguished  as  part  of  the  Harlem 
commons  and  which  said  lots  hereby  conveyed  are  laid  down 
on  a  map  of  said  commons  made  by  Charles  Clinton,  of  the 
city  of  New  York,  surveyor,  as  lots  numbered  and  bounded  aa 
follows,  to  wit "  :  Then  a  large  number  of  lots  are  inserted,  bat 
numbers  59  and  60  are  not  among  them.  Then  follow  these 
clauses:  ^' Also  all  other  lands  contained  within  the  limits  of 
said  commons  as  described  on  said  map  of  said  Charles  Clinton 
not  heretofore  conveyed  by  the  parties  of  the  first  part." 
"  Also  all  other  lands  not  heretofore  conveyed  by  the  parties 
being  a  part  of  said  commons  which  are  described  on  a  map  of 
said  commons  made  by  Joseph  F.  Bridges,  city  surveyor  of 
said  commons."  The  defendant  then  introduced  in  evidence 
a  certified  copy  of  the  will  of  Isaac  Adriance,  dated  in  1854  in 
which  he  devised  all  his  real  estate  to  his  wife.  He  then 
proved  a  deed  to  himself  from  Mrs.  Adriance  dated  November 
6,  1873,  of  the  two  lots  in  question.  It  was  also  proved  by 
Bumham  that  the  latter  bought  the  two  lots  at  a  corporation 
tax  sale  in  1849,  and  at  various  tax  sales  thereafter,  that  he  took 
leases  from  the  corporation  upon  such  sales,  that  from  1849 
down  to  the  time  of  his  conveyance  to  the  plaintiff,  no  one  ever 
disputed  his  claim  to  the  lots,  and  that  he  knew  of  no  one  who 
had  a  right  to  dispute  it.  The  defendant  testified  that  he 
examined  the  records  in  the  register's  office  in  the  city  of  New 
York  for  a  conveyance  by  Dudley  Selden  of  these  two  lots 
prior  to  his  deed  to  Adriance,  and  that  he  did  not  find  any  such 
conveyance,  although  he  found  conveyances  by  him  of  over  two 
thousand  lots  situated  in  the  commons.  Upon  the  facts  thus 
substantially  stated,  the  trial  court  directed  a  verdict  for  the 
defendant. 

The  court  here  say :  ''  We  think  that  direction  was  right. 
The  plaintiff,  having  shown  no  right  or  title  except  that  to  be 
inferred  from  his  actual  possession,  must  fail  in  this  action  if 
the  defendant  has  established  a  paper  title  derived  from  Selden, 
and  whether  he  had  such  title  or  not  depends  upon  the  force 
and  effect  to  be  given  to  the  conveyance  from  Selden  to  Adri- 
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ance.  The  claim  of  the  plaintiff  is  that  that  deed  doee  not 
safiiciently  describe  the  two  lots  in  question  to  convey  them, 
and  that  claim,  we  are  of  opinion,  is  not  well  founded.  It  is 
conceded  that  these  lots  were  known  on  the  Olinton  map  and 
on  the  Bridges  map  as  lots  fifty-nine  and  sixty,  and  they  are  so 
described  in  the  deed  from  Bumham  to  the  plaintiff,  and  sub- 
stantially so  described  in  the  complaint.  It  is  recited  in  the 
deed  from  Selden  that  he  had  from  time  to  time  sold  and  con- 
veyed portions  of  the  Harlem  Commons  and  that  he  still  re- 
tained title  to  certain  other  parts  of  the  commons  which  re- 
mained unconveyed  as  appeared  by  the  lot-book  as  the  same 
had  been  examined  by  the  parties  to  that  conveyance,  a  de- 
scription whereof  was  set  forth  particularly  in  the  deed.  By 
tliat  particular  clause  in  the  deed  we  understand  that  the  parties 
intended  to  give  particular  description  in  the  deed  of  the  lots 
which  appeared  by  the  lot-book  not  to  have  been  conveyed  and 
that  the  lots  which  so  appeared  not  to  have  been  conveyed  are 
particularly  inserted  and  described  by  their  lot  numbers  in  the 
deed.  The  inference  is  that  these  lots  fifty-nine  and  sixty, 
which  are  not  by  their  lot  numbers  inserted  or  described  in  the 
deed,  were  believed  to  appear  upon  the  lot-book  to  have  been 
before  conveyed,  and  that  was  the  reason  why  they  were  not 
particularly  designated.  Then  after  giving  a  particular  de- 
scription of  all  the  lots  thus  found  unconveyed  upon  the  lot- 
book,  to  make  sure  that  there  should  be  no  mistake  that  the  con- 
veyance covered  all  the  lots  stiU  owned  by  Selden  in  Harlem 
Commons  whether  they  appeared  upon  the  lot-book  to  have 
been  conveyed  or  not,  the  further  clauses  abovd  set  out  were 
inserted  in  the  deed.  The  Commons  were  divided  into  about 
three  thousand  five  hundred  lots,  and  the  parties  may  well 
have  had  apprehension  that  in  dealings  with  so  many  lots  there 
might  have  been  mistakes  in  entries  made  in  the  lot-book  or  in 
some  other  way.  It  is  undisputed  that  these  two  lots  were 
upon  the  maps  made  by  Clinton  and  Bridges,  and  they  are 
therefore  covered  by  these  clauses  in  the  deed. 

Hence  it  is  very  clear  that  the  language  of  this  deed  is  broad 
enough  to  cover  these  two  lots  if  they  had  not  before  been  con- 
veyed.    The  conveyance  of  them  was  therefore  good  as  against 
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the  grantor ;  that  is,  after  the  execution  of  this  deed  he  ooold  not 
claim  title  to  the  lots  against  Adriance.  The  defendant  having 
thus  shown  a  paper  title  good  on  its  face  against  the  grantor, 
the  conceded  owner,  it  is  good  as  against  the  whole  world 
except  some  person  who  could  show  an  earlier  conveyance 
from  the  grantor,  and  the  plaintiff  has  not  connected  himself 
with  any  title  whatever  derived  from  the  grantor.  Indeed  the 
evidence  tends  strongly  to  show,  and  being  undisputed  was 
sufficient  prima  facie  to  show  that  the  grantor  had  not  parted 
with  the  title  of  these  lots  prior  to  his  conveyance  to  Adriance. 
Such  a  title  if  conveyed,  after  the  lapse  of  more  than  fifty 
years,  would  almost  certainly,  in  the  city  of  New  York,  find 
its  way  upon  the  records  of  conveyances,  and  a  search  of  those 
records  showed  no  such  conveyance.  Besides,  during  more 
than  thirty  years  that  Bumham  claimed  to  own  tiiese  lots,  he 
heard  of  no  claim  of  title  to  them  by  any  one  claiming  an 
earlier  conveyance  from  Selden,  and  it  is  fair  to  presume  that 
none  of  the  parties  to  this  action  have  ever  heard  of  or  been 
able  to  trace  such  a  conveyance. 

Taking  all  these  facts  and  the  language  of  the  deed,  we 
think  the  court  was  justified  in  holding  that  the  title  was  in 
the  defendant,  and  in  directing  a  verdict  for  him." 

The  order  of  the  General  Term  should  therefore  be  reversed, 
and  the  judgment  of  the  Special  Term  affirmed  with  costs. 

Theron  O.  Strong  for  appellant. 

J.  C,  Sanders  for  respondent. 

Eabl,  J.,  reads  for  reversal  and  new  trial. 
All  concur,  except  Pinch,  J.,  absent. 
Order  reversed  and  judgment  affirmed. 
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Ohasles  Cleveland,  Respondent,  v.  The  New  JEBdEr  Steam- 
boat Company,  Appellant. 

(Ajgued  May  2, 1882 ;  decided  Jane  20, 1882.) 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  through  defendant's  negligence. 
It  is  reported  on  a  former  appeal  in  68  N.  Y.  306. 

Plaintiff,  who  had  taken  passage  on  one  of  defendant's 
steamboats  from  New  York  to  Albany,  when  standing  near 
the  gangway  opening,  a  rush  of  passengers  to  see  a  man 
who  had  fallen  overboard  occurred,  and  he  was  shoved  over- 
board and  injured.  A  gate  was  provided  for  this  gangway, 
which  was  ordinarily  put  in  its  place  after  the  boat  left  the 
wharf.  The  top  bar  of  the  gate  projected  at  each  end,  and 
these  projecting  ends,  when  the  gate  was  in  place,  rested  in 
two  iron  staples ;  and  there  were  two  upright  stanchions,  out-* 
side  of  the  gate,  let  into  the  deck.  There  was  also  a  top  rail 
which  received  these  stanchions,  and  was  secured  in  its  place 
by  iron  slides.  The  negligence,  complained  of  on  the  former 
trial,  was  the  omission  of  defendant  to  have  the  top  rail  in 
place  at  the  time  of  the  accident.  It  appeared  that  the  gate 
was  put  in  place,  and  was  lifted  out  by  some  one  while  the 
mate  had  turned  to  get  the  top  rail.  On  the  second  trial 
plaintifE  sought  to  show  that  the  gate  itself  had  not  been  put 
in  place,  and  this  question  was  submitted  to  the  jury,  to  which 
defendant  excepted.  The  court  here,  after  a  review  of  the 
evidence,  held  that  the  fact  that  the  gate  was  put  in  its  place 
was  established  by  uncontradicted  evidence,  and  that  the  sub* 
mission  of  the  question  to  the  jury  was  error, 

W.  P,  Prentice  for  appellant. 

Frcmcis  Keman  for  respondent. 

Teaot,  J.,  reads  for  a  reversal  fuad  new  triaL 
All  concur. 
Judgment  reversed. 
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John  T.  Habbold,  Respondent,  v.  The  New  Yoek  Elevated 

Eailboad  CoMPAirr,  Appellant. 

(Argaed  Jane  5,  1882 ;  decided  June  20, 1882.) 

Jokn  If.  Bergen  db  Damd  Dvdley  Field  for  appellant. 

Chamncey  Shaffer  for  respondent. 

Agree  to  affirm.     No  opinion. 

All  concur,  except  Miller  and  FmoH,  JJ.,  absent. 

Judgment  affirmed. 


BsiDGEr  Leonard,  Respondent,  v.  The  Orrr  of  Watebtown, 

Appellant. 

(Argued  June  6,  1882 ;  decided  June  20, 1882.) 

John,  W.  Sogom  for  appellant. 

Thomaa  F.  Kea/ms  for  respondent. 

Agree  to  affirm.    No  opinion. 

All  concur,  except  Miller  and  Finoh,  JJ.,  absent. 
Judgment  affirmed. 


Reuben  T.  Pollard  et  aL,  Respondent,  v.  William  Bbadt, 

Appellant. 

(Argued  June  5, 1882  ;  decided  June  20,  1882.) 

Harry  WiCber  for  appellant. 

Frederick  H.  Man  for  respondent 

Agree  to  affirm  on  opinion  below. 

All  concur,  except  Milleb  and  Finoh,  JJ.,  absent. 

Order  affirmed. 
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JusTiNB  Pbablstbou,  Respondent,  v.  James  Gt>Bix>N  BsNNBrrr, 

Appellant 

(Argaed  Jane  8, 1882  ;  decided  Jane  20, 1882.) 

Theron  G.  Strang  for  appellant. 
JSdward  Van  Ne%%  for  respondent. 

Agree  to  affirm.    No  opinion. 

All  concur,  except  Tbaot,  J.,  who  dissents. 

Judgment  affirmed. 


AuNA  D.  AirraoNT,  Appellant,  v,  Hknkt  Day  et  al.,  Re- 
spondents. 

(Argued  Jane  9, 1882 ;  decided  Jane  20»  1882.) 

Decided  on  the  facts. 

Cephas  Bramerd  for  appellant 

JF*  B.  Lord  for  respondents. 

Eabl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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The  National  Shoe  and  Leather  Bank  of  the  Citt  of  New  ^159^21i[ 
YoBK,  Respondent,  v.  Maetin  Hsbz,  Lnpleaded,  etc.,  Ap-  ^®2^i^ 
pellant  

(Babmitted  Jane  9,  1882 ;  decided  Jane  20, 1882.) 

Tms  action  was  brought  against  defendant  as  alleged  part- 
ners composing  the  firm  of  Martin  Herz  <fe  Oo.,  to  recover  the 
amount  of  four  proniissory  notes  indorsed  in  the  name  of  that 
firm. 
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The  opinion,  which  is  given  in  fnll,  states  the  material  facts. 

^'  Prior  to  the  15th  day  of  September,  1875,  the  appellant  and 
one  Rosenberg  composed  the  firm  of  Martin  Herz  &  Ck).,  and 
in  that  name  carried  on  business  in  the  city  of  New  York.  In 
its  transaction  they  opened  an  account  with  the  plaintiff,  and 
in  the  course  of  it  obtained  discounts,  made  deposits,  and  drew 
checks,  as  is  usual  when  the  relation  of  banker  and  customer 
exists.  On  that  day  they  dissolved  partnership,  but  the  busi- 
ness was  continued  in  the  same  place  by  Rosenberg  on  his  own 
account,  but  by  consent  of  Herz,  in  the  name  of  Martin  Herz 
&  Co.  Notice  of  this  dissolution  was  given  through  the  news- 
papers, and  '  mailed  to  persons  who  had  been  dealers  with '  the 
firm,  and,  among  others,  to  the  plaintiff.  It  was  not  received 
by  it,  .however,  and  the  referee  finds  tliey  had  no  knowledge 
of  the  dissolution  of  the  firm  at  the  time  they  discounted  the 
notes,  which  constitute  the  cause  of  action  in  this  case. 

*'  These  notes  were  indorsed  by  Rosenberg  in  the  firm  name, 
and  so  discounted  by  the  plaintiff  at  his  request,  but,  as  they 
supposed,  for  the  benefit  of  the  firm.  Upon  th^  question  of 
notice  there  was  evidence  which,  standing  alone,  would  justify 
a  finding  favorable  to  the  defendant.  That  of  Rosenberg  is 
to  the  point,  but  he  is  contradicted  by  the  officers  of  the  bank, 
to  whom,  as  he  says,  notice  was  given,  and  there  is  other  testi- 
mony from  both  sides.  It  was  therefore  conflicting,  and  the 
issue  resting  upon  it  is  not  for  us  to  determine.  {Stevens  v. 
The  Mayor,  84  N.  Y.  297.)  In  the  face  of  this  finding  the 
defense  must  fail.  The  plaintiff  took  the  notes  upon  the  credit  of 
the  indorsement,  and  because  through  earlier  transactions,  to 
which  the  appellant  was  a  party,  a  confidence  had  been  created 
in  the  character  and  solvency  of  the  firm  upon  wliich  they  had 
a  right  to  rely  until  notified  of  its  dissolution.  As  to  the 
plaintiff,  therefore,  the  appellant  must  be  deemed  to  have  con- 
tinued in  the  firm,  and  may  be  treated  as  a  party  to  the  contract 
of  indorsement.  The  discount  was  in  the  usual  course  of  busi- 
ness, and  by  the  circumstances  above  adverted  to  is  brought 
within  the  principle  which  permits  one  partner  to  bind  his 
copartner  in  dealing  under  the  firm  name  witik  one  who  had  no 
knowledge  of  the  dissolution  of  the  firm.* 
"In  Ketcham  and  Black  v.  Clark  (6  J.  R.  44),  decided  in  1810, 
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this  rule  is  declared  to  have  been  frequently  and  solemnly  laid 
down  as  part  of  the  mercantile  law  of  England,  and  its  sanc- 
tion by  the  courts  of  this  State  demanded  by  reasons  of  neces- 
sity and  justice.  It  has  since  been  so  frequently  applied. 
{National  Bk.  v.  N<yrtoh,  1  Hill,  572;  Dmia  v.  AUm^  3 
Comst  168 ;  Austin  v.  HoOamd^  69  N.  Y.  571 ;  25  Am.  Rep. 
246),  that  it  would  be  misspending  time  to  reiterate  the  argu- 
ments on  which  it  rests.  It  was  properly  applied  by  the  referee. 
We  find  nothing  in  the  case  which  made  the  proceedings  in 
bankruptcy  in  the  matter  of  Eosenberg  relevant  to  any  inquiry 
before  the  court.  It  follows  that  no  error  was  committed  by 
the  referee,  and  that  the  judgment  appealed  from  should  be 
affirmed." 

J,  P.  Solomon  for  appellant. 
George  G.  Zay,  Jr.y  for  respondent. 

Danfobth,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


In  thb  Matter  of  the  PErmoN   of   Martha  0.   Kuhne, 
Eespondent,  v.  Henry  Daily,  Jr.,  Appellant. 

(Sabmitted  Jane  18, 1882;  decided  Jane  20,  1882.) 

Henry  Daily ^  Jr.^  appellant  in  person. 

A.  H,  Daily  for  respondent. 

Agree  to  dismiss  appeal.    No  opinion. 

All  concur  except  Tracy,  J.,  who  does  not  vote. 

Appeal  dismissed. 


Howard  W.  Coates  et  al.,  Executors,  etc.,  Bespondents,  v, 

Benjamin  P.  Fairohild  et  al. 

Leopold  Friedman,  Purchaser,  etc.,  Appellant. 

(Aigaed  Jane  18, 1882 ;  decided  Jane  20, 1882.) 
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John  M.  Bowers  for  appellant. 

Frederic  W.  HinricJca  for  respondents. 

Agree  to  affirm  on  opinion  below.    All  concur. 
Order  affirmed. 


Patrick  McKenna,  Respondent,  v.  Helena  M.  £dmokd6tonb 

et  al.,  Appellants. 

(Argued  June  18, 1982 ;  decided  June  20,  1882.) 

Martin  J,  Early  for  appellants. 

Abner  C.  Thomas  for  respondent. 

Agree  to  dismiss  appeal.    No  opinion. 
All  concur. 
Appeal  dismissed. 


In  the  matter  of  the  German  SAvmas  Bank,  in  the  city  of 
New  York,  v.  James  H.  Carrinqton,  et  al. 

(Argued  June  18,  1882  ;  decided  June  20, 1882.) 

James  P.  Lowery  for  appellant. 

If.  B,  Hoxie  for  respondent. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Order  affirmed. 


Catharinb  ^aohenme7er,  Bespondenty  v.  AuaTTST  Laghen- 

MEYER,  Appellant. 

(Argued  June  18,  1882 ;  decided  June  20,  1882.) 

George  F,  Langbein  for  appellant. 
Albert  Day  for  respondent. 
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Agree  to  dismiss  appeal.    No  opinion. 
All  concur. 
Appeal  dismissed. 


0 

James  H.  Yan  Gbldbb,  Appellant,  v.  Psentibb  W.  Hallkn- 

BEGK,  late  Sheriff,  Respondent. 

(Argaed  June  18, 1882 ;  decided  Jane  30, 1882.) 

Scmrnd  JSand  for  appellant. 

Jame8  B.  OVaey  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 


William  H.  Popham,  Respondent,  v.  The    Twenty-Thibd 
Street  Railway  Company,  et  al.,  Appellants. 

(Argaed  Jane  18,  1882 ;  decided  June  20, 1882.) 

Oshom  E.  Bright  for  appellants. 

2).  Jf.  Porter  for  respondent. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Order  affirmed 


Mabtin  Y.  B.  Smith,   Respondent,  v.  John  Mahok  et  al.^ 

Appellants. 

(Argaed  Jane  18, 1882 ;  decided  Jane  20, 1882.) 

John  E.  Eustis  for  appellants. 

James  Armstrong  for  respondent. 

Agree  to  dismiss  appeal.    No  opinion. 
All  concur. 
Appeal  dismissed. 
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Thomas  MoInttbb,  Respondent,  v.  Philip  Sajbtfobd  et  al., 

Appellants. 

The  proyinion  of  the  Code  of  Civil  Prooedare  (§  1440,  as  amended  hj  %  2, 
chap.  681,  Laws  of  1881),  providing  that  if  the  title  of  one  claiming  un- 
der a  BherifTs  deed  land  aold  on  execution  in  adjadged  void  In  an  action 
brought  by  the  judgment  debtor,  the  judgment  eliall  have  no  force  unless 
the  plaintiff  shall  pay,  within  the  time  specified,  the  amount  paid  on  the 
sale,  with  interest,  costs  and  expenses,  etc,  has  no  application  in  an  action 
wherein  relief  is  sought  against  a  fraudulent  act  of  such  granted 

(Argued  May  81,  1682  ;  decided  Jane  30,  1882.) 

This  action  was  brought  to  set  aside  a  sherifTs  sale  of  bonds 
under  an  execution  on  the  ground  of  fraud,  irregularity  and 
abuse  of  process  by  the  sheriff  in  making  the  sale. 

The  allegations  of  fraudulent  collusion  between  the  pur- 
chaser and  the  sheriff,  and  of  abuse  of  process  on  the  part  of 
the  latter  were  sustained  by  the  findings  of  the  court.  The 
prominent  questions  argued  upon  this  appeal  were  as  to  the 
sufficiency  of  the  evidence  to  sustain  the  finding.  It  was  held 
sufficient  by  the  court. 

The  appellant^  s  counsel  also  claimed  that  the  judgment 
could  only  be  affirmed  upon  the  conditions  specified  in  section 
1440  of  the  Code  of  Civil  Procedure,  as  amended  by  section  2, 
chapter  681,  Laws  of  1881.     H^eld  as  above. 

The  court,  however,  held  that  as  the  judgment  against  plaint- 
iff had  been  paid  and  satisfied,  and  as  this  was  an  equitable 
action,  plaintiff  should  refund  to  the  purchaser  the  amount  of 
the  judgment  with  interest,  and  that  the  judgment  should  be 
so  modifieil. 

William  A,  AliboU  for  appellants. 

Uha/wn/iey  8.  Truax  for  respondent. 

,  MiLLBB,  J.,  reads  for  modification  of  judgment,  and  for  af- 
firmance as  modified. 

All  concur,  except  Tbaoy,  J.,  absent. 
Judgment  affirmed. 
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Ohablbs  D.  Doubleoay,  Appellant,  v.  Pablet  A.  Dailet 

et  al.,  Eespondents. 

(Argaed  Jane  9,  1882 ;  decided  Jane  80,  1882.) 

Henrni  E.  Tremam  for  appellant. 
Samud  D.  Morris  for  respondents. 

Agree  to  dismiss  appeal.     No  opinion. 
All  concur,  except  Ticaoy,  J.,  absent. 
Appeal  dismissed. 


The  People,  ex  rel.  John  Swinbttbne,  Appellant,  v.  The 
Tbustees  of  the  Albany  Medioal  College,  Bespondent. 

(Argaed  Jane  18, 1882 ;  decided  Jane  80, 1882.) 

NatJiomid  C.  Moak  for  appellant. 

Amasa  J,  Parker  for  respondent. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Order  affirmed. 


Alfbed  WHmf  an  et  al.,  Eespondents,  v.  John  D.  James 

et  al.,  Appellants. 

(Aigned  Jane  18, 1882  ;  decided  Jane  80,  1882.) 

Charles  Edward  Souther  for  appellants. 

WiUiamth  H.  Sage  for  respondents. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Order  affirmed. 
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EiiiAs  8.  HiGGiKS  et  aL,  as  Executors,  etc,  BespondentB, 
G.  AuousTUB  HsALY  et  al.,  Appellants 

(Argued  June  15, 1882 ;  decided  June  80, 188d.) 

Edward  P.  Wilder  for  appellauts, 

Aumm  PenrmigUm  WMtehead  for  reBpondents. 

Agree  to  affirm.    No  opinion. 
AU  concur. 
Judgment  affirmed. 


Jeknib  W.  Hall,  Bespondent,  v.  Eaton  J.  Riohasd8ok,  Ap- 
pellant. 

(Argued  June  19,  1882  ;  decided  June  30, 1888.) 

George  W.  Adams  for  appellant. 
Jokn  D.  Kemam,  for  respondent. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 


Thb  Poughkeefsib,  Habtfobd  and  Boston  Railboad  Oom- 
PANY,  Appellant,  v.  Ahbbose  N.  Simpson  et  al.,  Kespond- 
ents. 

(Aigued  June  19, 1882 ;  decided  June  80,  1882.) 

Homer  A,  NeUon  for  appellant. 

J?.  E.  And/rew8  for  respondents. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 
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Aabon  BabnkiT)  Bespondent,  v.  Pauliks  Zaohabias,  Ap- 
pellant. 

(Argaed  Jane  20, 1882 ;  decided  Jane  80, 1882.) 

James  0.  de  Za  Mare  for  appellaiit 

A.  a.  DyaU  for  reepondent. 

Agree  to  affirm  order  and  for  judgment  absolute  agaiuBt 
appellant. 
All  concur. 
Order  affirmed  and  jadgment  accordingly. 


In  the  Matter  of  the  Petition  of  the  Lookpobt  and  Buffalo 
Railboad  Company  for  authority  to  use  highway  in  the  town 
of  Wheatfield,  N'iagara  Oounty. 

(Aigaed  Jane  20, 1882  ;  decided  Jane  80, 1882.) 

2>.  H.  MoMUUm  for  appellant. 
Oeorge  TF.  Bowen  for  respondent 

Agree  to  affirm.  No  opinion. 
An  concur. 
Order  affirmed. 


Ohabubs  F.  Wadswobth  et  al.,  Bespondents,  v.  Thomas  L. 

Habison,  Appellant. 

(Argued  Jane  21,  1882 ;  decided  Jane  80, 1882.) 

E.  M.  HoVbrooTc  for  appellant. 

Ja/mM  B.  Adorns^  Jr.^  for  respondents. 

Agree  to  affirm.    No  opinion. 

All  concur,  except  Tkact,  J.,  absent 

Judgment  affirmed. 
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The  Pboplb  of  the  State  of  New  Yobk,  Respondent,  v.  John 

P.  Tweed,  Appellant. 

(ArgutKl  June  22, 1882 ;  decided  June  80, 1882.) 

Wm.  F,  Kintzing  for  appellant. 
JoJm  VincmU  for  respondent. 

Agree  to  affirm.    No  opinion. 

All  concur,  except  Traoy,  J.,  absent. 

Judgment  affirmed. 


Edwin  F.  Bowen,  Appellant,  v.  The  Mayob,  Aldebmen  and 
CoMMONALTT  OF  THE  CirY  OF  New  Yoek,  Respondent. 

(Argued  June  22, 1882 ;  decided  June  80, 1882.) 

OUver  W.  West  for  appellant. 

D,  J.  Dean  for  respondent. 

Agree  to  affirm.    No  opinion. 

All  concur,  except  Tract,  J.,  absent. 

Judgment  affirmed. 


Thebon  S.  Atwateb,  Appellant,  v.-  Andbsw  Dzbaooi,  Jr.,  et 

al..  Respondents. 

(Argued  June  26,  1882 ;  decided  June  80,  1882.) 

Wm.  W,  Goodrich  for  appellant. 

Mkoard  S.  Hdbha  for  respondents. 

Agree  to  affirm.    No  opinion. 

All  concur,  except  Mili^eb  and  Tbaot,  JJ.,  absent. 

Judgment  affirmed. 
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James  N.  Paulding,  Individually,  and  as  Trustee,  etc.,  et  al., 
Kespondents,  v.  Albxandeb  T.  Abthub,  Appellant. 

(Argaed  June  22, 1882  ;  decided  Jane  80, 1882.) 

Joseph  Jf .  I^ray  for  appellant. 

iT.  B.  Sanborn  for  respondents. 

Agree  to  affirm.    No  opinion. 

All  eoncor,  except  Tbaot,  J.,  absent. 

Judgment  affirmed. 


F&Ai^  P.   Shean,  Appellant,   v.  Hemaxs  P.   Matthews, 

Bespondent. 

{Argaed  Jane  27, 1882  ;  decided  June  80,  1882.) 

W.  S,  Swwyer  for  appellant. 

ZeslieW.  RusaeU  for  respondent. 

Agree  to  dismiss  appeal.    No  opinion. 
AH  concur,  except  Tbaoy,  J.,  absent. 
Appeal  dismissed. 


The  AECHrrEOTUBAL  Iron  Works,  Appellant,  v.  The  Omr  of 

Bbookltv,  Bespondent. 

(Argaed  November  28,'  1881 ;  decided  Jane  80,  1882.) 

Josh/ua  M.  Va/n  CoU  for  appellant. 
Wm,  C,  De  Witt  for  respondent. 

Agree  to  affirm  order  and  for  judgment  absolute  against 
appellant  on  stipulation.     No  opinion. 
All  concur. 
Order  affirmed,  and  judgment  accordingly, 
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Thb  City  of  Bbooklyk,  Appellant,  v.  Fbedebiok  J.  Nodinb, 

Bespondent. 

(Argued  Jane  20, 1882;  decided  Jane  aO,  1882.) 

WiUia/m  Xr.  Cooke  for  motion. 
John  A.  Taylor  opposed. 

Agree  to  dismiss  appeal.    No  opinion. 
All  concur. 
Appeal  dismissed. 


The  People's  Bank  of  the  Omr  of  New  Yobe,  Appellant, 
V.  The  Mbohanios'  National  Bank  of  Newark,  New 
JsBSET,  Bespondent. 

(Sabmitied  Jane  27,  1882  ;  decided  Jane  80,  1882.) 

This  was  a  motion  to  remit  the  return  to  the  court  below 
for  amendment.  It  was  denied  for  reasons  stated  in  opinion 
in  NcUional  Shoe  cmd  Leather  Bwnk  v.  The  Mechcmici  Na- 
tional Bank  (a/nUy  440). 

Gray  dk  Davenport  for  motion. 

Aaron  Pen/nmgton  Whitehead  opposed. 

Danforth,  J.,  reads  mem.  for  denial  of  motion. 
All  concur. 
Motion  denied. 

In  the  Matter  of  the  Application  of  Mendel  Fbiedman,  Be 
spondent,  v,  8.  Albsbt  Minohs,  Appellant. 

In  the  Matter  of  the  Application  of  Nathan  Waldj  Appellant, 

V,  Same,  Bespondent. 

(Sabmitted  Jane  27, 1882  ;  dedded  Jane  80, 1882.) 

c/.  H,  Ooodma/n  for  motion. 

Agree  to  deny  motion  to  dismiss  appeal.    No  opinion. 
All  concur. 
Motion  denied. 
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Ohablbs  R  Wbbtbbook,  Appellant,  v.  William  Gleasok,  Im- 
pleaded, etc,  Bespondent 

Where  one  in  the  posaeaBion  of  lands  ander  a  contract  for  the  parchase 
thereof,  and  who  has  made  payments  upon  the  contract  and  has  made 
improvements  upon  the  premises,  takes  a  deed  thereof  without 
knowledge  of  the  existence  of  a  prior  unrecorded  mortgage  thereon,  giv. 
ing  a  bond  and  mortgage  for  the  whole  purchase-price,  and  in  considera- 
tion of  the  conveyance  surrenders  his  rights  as  vendee  in  possession,  and 
the  deed  and  subsequent  mortgage  are  recorded  before  the  prior  mortgage, 
he  is  a  bona  fide  purchaser  for  value  within  the  meaning  of  the  recording 
act  (1  B.  S.  756,  g  1).  The  title  so  acquired  is  superior  to  such  prior  mort- 
gage, and  a  purdiaser  upon  foreclosure  of  the  subsequent  mortgage  takes 
the  premises  freed  from  the  lien  of  the  prior  mortgage. 

(Argued  April  21, 1883 ;  decided  October  10, 1882.) 

This  action  was  brought  to  foreclose  a  mortgage  on  two 
hundred  and  seventy-five  acres  of  land  executed  by  Dennis  D. 
McEoon  to  Marcus  Schoonmaker,  and  by  him  assigned  to  the 
plaintiff.  Defendant  Gleason  claimed  a  title  to  fifty-five  acres 
of  the  land  superior  to  the  mortgage.  The  case  is  reported  on 
a  former  appeal  in  79  N.  Y.  23. 

The  questions  here  presented  appear  in  the  following  extract 
from  the  opinion. 

"  When  this  case  was  before  us  on  the  former  appeal,  we  held 
that  if  Samuel  Jones  was  a  purchaser  from  McKoon  of  the  fifty- 
five  acres  in  question  in  good  faith  and  for  a  valuable  considera- 
tion, without  notice  of  the  unrecorded  mortgage  from  McKoon 
to  Schoonmaker  (being  the  mortgage  under  which  the  plaint- 
iflE  claims),  he  (Jones)  took  title  free  from  that  mortgage,  his 
deed  having  been  first  recorded;  and  that  the  respondent 
Gleason,  liaving  acquired  the  title  of  Jones,  the  Schoonmaker 
mortgage  could  not  be  enforced  against  the  fifty-five  acres  in 
the  hands  of  Gleason  or  his  grantees. 

"  Upon  the  evidence  on  the  first  trial  we  held  that  the  finding 
that  Jones  took  his  deed  from  McKoon  in  good  faith  and  with- 
out notice  of  the  Schoonmaker  mortgage  was  suflSciently  sup- 
ported, and  that  the  evidence  would  have  justified  a  further 
finding  that  he  gave  a  valuable  consideration  for  the  deed. 
That  it  appeared  that  at  the  time  he  took  the  deed  he  had  an 
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equitable  title  to  the  land  by  virtue  of  a  contract  for  the  pnr- 
chase  thereof,  under  which  contract  he  had  been  in  poe- 
session  of  the  land  for  several  years,  and  had  made  improve- 
ments thereon,  and  that  if  in  consideration  of  the  deed  be 
sun'endered  his  title  as  vendee  in  possession,  with  his  right  to 
his  improvements,  etc.,  he  was  a  purchaser  for  value.  The 
ground  upon  which,  on  the  first  trial,  it  was  found  that  he  was 
not  a  purchaser  for  value  was  that  he  paid  the  whole  purchase- 
money  by  giving  his  own  bond  and  mortgage  therefor ;  but  it 
needs  no  argument  to  prove  that  if,  in  consideration  of  thei 
deed,  he  surrendered  his  rights  under  his  contract,  and  gave  a 
larger  price  than  he  was  bound  to  pay  under  his  conti*act,  and 
secured  the  purchase- money  by  a  mortgage  covering'  the  im- 
provements which  were  equitably  his  own,  this  was  a  parting 
with  value,  which  would  constitute  a  sufficient  consideration 
to  bring  him  within  the  protection  of  the  statute. 

"  On  the  second  trial,  which  is  now  under  review,  the  trial 
court  found  that  Jones  purchased  the  fifty-five  acres  in 
question  from  McKoon,  and  took  his  deed  therefor  in  good 
faith  and  without  any  knowledge  of  the  existence  of  the 
plaintiff's  mortgage,  and  believing  that  he  was  getting  an  un- 
incumbered title  ;  that  at  the  time  of  the  agreement  for  said 
purchase,  Jones  and  his  wife  wore,  and  had  been  for  several 
years,  in  possession  of  the  land  under  a  contract  for  the  pur- 
chase thereof,  and  had  made  valuable  improvements  thereon  by 
clearing  the  land,  planting  an  orchard  and  putting  up  buildings, 
and  had  paid  part  of  the  purchase-money,  and  at  all  times 
claimed  to  own  the  land,  and  that  as  part  of  the  agreement 
with  McKoon  for  said  purchase,  Jones  waived  and  gave  up  his 
right  and  equitable  interest  in  said  fifty-five  acres  and  agreed 
to  take  a  cleed  thereof  from  McKoon  and  pay  him  therefor 
$500,  McKoon  claiming  to  be  the  owner  of  the  land,  and  that 
in  pursuance  of  such  agreement  McKoon  and  his  wife  executed 
and  delivered  to  Jones  a  deed  of  the  premises  dated  the  1st 
of  October,  1868,  and  Jones  at  the  same  time  delivered  to  Mc- 
Koon a  bond  and  mortgage  on  the  land,  to  secure  said  $500, 
together  with  $200  advanced  by  McKoon  to  Jones  to  buy  a 
yoke  of  oxen,  making  the  $700  for  which  the  mortgage  was 
given,  and  that  at  the  time  Jones  took  the  deed  he  had  an  equit- 
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able  interest  in,  and  right  and  title  to  said  fifty-five  acres,  which 
he  surrendered  and  gave  np  when  he  took  said  deed  and  gave 
said  mortgage. 

"  The  facts  thus  found  clearly  sustain  the  conclusion  of  the 
trial  court  that  Jones  was  a  hona  fide  purchaser  within  the  pro- 
visions  of  the  statute,  and  entitled  to  be  protected  against  the 
unrecorded  mortgage.  But  the  appellant  now  contends  that 
some  of  the  material  findings  are  unsupported  by  any  evidence, 
and  that  his  exceptions  thereto  should  be  sustained. 

"  These  exceptions  compel  us  to  look  into  the  evidence  suffi- 
ciently far  to  ascertain  whether  there  is  any  evidence  to  bus- 
tain  the  conclusions  of  the  trial  judge." 

The  residue  of  the  opinion  is  taken  up  with  a  discussion  of 
the  evidence,  and  the  conclusion  is  arrived  at  that  there  was 
sufficient  to  sustain  the  findings. 

M,  Schoonmaker  for  appellant. 

WiUicmi  Qleason  for  respondent. 

ft 

Eapallo,  J.,  reads  for  affirmance. 

All  concur,  except  Miller  and  Tract,  JJ.,  absent. 

Judgment  affirmed. 


John   S.   Leese,  Respondent,   v.  Henry  Heins,  Appellant. 

(Argued  May  29,  1882;  decided  October  10, 1882.) 

This  action  was  brought  to  recover  damages  for  breach  of 
warranty  of  title  on  sale  of  a  horse.  The  plaintiff  dealt  wholly 
with  a  third  person.  The  case  was  decided  here  upon  the  ground 
that  there  was  no  evidence  that  such  third  person  was  authorized 
by  defendant  to  sell  the  horse  in  question,  or  that  defendant 
ever  ratified  the  sale  or  had  any  portion  of  the  proceeds,  and 
therefore  that  a  motion  for  nonsuit  shoidd  have  been  granted. 

F.  Z.  Baohis  for  appellant. 

S.  C.  Place  for  respondent. 
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Per  Cwriam  opinion  for  reversal  and  new  triaL 
All  concur,  except  Tbaot,  J.,  absent 
Judgment  reversed. 


Thebesb  Sohultz,  Bespondenty  v.  Theodob   Sohxtltz,   Ap- 
pellant 

(Aigaed  May  SO,  1882 ;  dedded  October  10,1883.) 

8chuU»  v.  aehiiitM  (27  Hon*  26),  levened. 

This  was  an  appeal  from  an  order  of  General  Term  affirm- 
ing an  order  of  Special  Term,  which  denied  a  motion  to  vacate 
an  order  of  arrest  herein. 

The  action  was  by  a  wife  against  her  hnsband  to  recover 
damages  for  assault  and  battery. 

Benno  Loewy  for  appellant 

Z.  Anshacher  for  respondent 

Agree  to  reverse  order  and  to  dismiss  complaint  ]^o  opinion. 
All  concur,  except  Dakfobth,  J.,  who  reads  for  affirmance, 
and  FnfOH,  J.,  who  concurs  therein. 
Ordered  accordingly. 


John  Thobntoi?  et  al.,  Appellants,  v.  Bobbbt  Obowley,  Be- 

spondent 

(Argaed  Jane  S,  1882  ;  dedded  October  10»  1882.) 

Douglas  Campbell  for  appellants. 

ChaHe%  Tf.  8h<me  for  respondent. 

Agree  to  affim;.    No  opinion. 

All  concur,  except  Mellbb,  J.,  absent 

Judgment  affirmed. 
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AdcOUNTINa. 

1.  An  ezecator  Is  alwaya  a  trastee 
of  the  personal  estate  of  the  testa- 
tor, and  can  be  called  to  account 
therefor  as  such  in  a  court  of  equity, 
although  no  express  trust  be  crea- 
ted by  the  will.  Wcygw  v.  Waatfr, 

161 

2.  Any  person  claiming  an  interest 
in  we  personalty,  either  as  lesa- 
tee  under  the  will,  or  as  entitled 
to  it  under  the  statute  of  distribu- 
tions, may,  when  the  executor 
claims  such  interest  in  his  own 
right,  bring  suit  i^gainst  him  to 
settle  the  construction  and  ascer- 
tain the  validity  of  the  provisions 
of  the  will,  so  far  as  plaintiff's  in- 
terest is  concerned,  and  to  enable 
him  to  obtain  from  the  executors 
such  portions  of  the  estate  as  he  is 
either  legidly  or  equitably  entitled 
to.  Id, 

8.  It  seema  that,  where  complete  relief 
can  be  obtained  in  a  Surrogate's 
Court,  a  court  of  equity,  while.it 
has  jurisdiction,  may  in  iti  discre- 
tion  decline  to  entertain  an  action 
for  an  accounting  or  other  relief 
against  executors.  IcL 

By  executors,  with  what  cHarge- 

cLble. 
See  Lent  v.  Howard,  169 

Where  estate  of  deceased  part- 
ner not  entitled  to  be  auoteed  on  aeeount- 
ing,  a  share  of  profits  of  business  ctfter 
the  deeeass. 

See  Wiison  v.  Simpson.  (Mem,)  619 


ACmON. 

The  attorney-general,  in  an  action 
brought   by  him,  represents  the 


whole  people  and  a  public  interest. 
No  question  can  be  presented  in 
such  action  affecting  only  mere  in- 
dividuals and  private  rights.  Peo- 
pleY,BroMjfn  Fdb  0- 1.  B-  Co,  75 


AMENDMENT. 

1.  Theprovisionof  the  Ck>de  of  Civil 
Procedure  in  regard  to  amend- 
ments (§  728)  does  not  authorize 
the  striking  out  of  the  name  of  a 
sole  defendant  in  an  action,  and  the 
insertion  in  lieu  thereof  of  the 
names  of  other  persons  as  defend- 
ants. N,  T,  8.  M.  M,  P,  Assn. 
V.  R  A.  Works.  22 

2.  B  seems  that  upon  motion  made  to 
vacate  a  judgment  because  of  in- 
formality of  the  proof  of  service  of 
the  summons,  the  informality  may 
be  cured  by  amendment.  M<i>les  v. 
Mackey.  146 


APPEAL. 

1.  A  writ  of  prohibition  Is  not  de- 
mandable  as  matter  of  right,  but 
of  sound  judicial  discretion.  People, 
ex  rd.  Adams,  v.  Westbrook,      152 

2.  An  order  of  the  General  Term  of 
the  Supreme  Court,  therefore,  de- 
nying the  writ  is  not  reviewable 
here.  Id, 

8.  Plaintiff's  claims  herein  amounted 
to  $406.  Defendant  set  up  a 
counter-claim  of  $800,  to  which 
plaintiff  interposed  a  reply.  On  the 
trial,  which  was  before  a  referee, 
but  little  evidence  was  g^ven  in 
support  of  the  counter-claim,  and 
no  request  was  made  for  a  finding 
in  its  support.    The  report  and  the 
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t  judgment  were  for  jast  the  amoant 
of  plaintifTs  claims.  Held,  that 
this  was  the  matter  in  controyersy, 
and  as  the  amount  was  less  than 
$500,  an  appeal  to  this  court  could 
not  be  taken.  ^  Clair  ▼.  Day.  857 

4.  An  order  vacating  an  attachment 
issued  before  judgment  is  not  re- 
viewable  here.  ^cU.  S,  d  L.  Bk.  v. 
Mech,  Nat.  Bk.  440 

5.  On  appeal  to  this  court  brought  to 
review  the  decision  of  commission- 
ers appointed  to  change  the  pro- 

'  posed  route  of  a  railroad,  only  ques- 
tions of  law  can  be  considered  and 
determined,  and  all  that  can  be 
done  by  the  General  Term  of  the 
Supreme  Court,  or  bv  this  court,  is 
to  send  the  report  back  where  errors 
of  law  have  been  committed.  In  re 
L.  S,  d  M.  8.R.  B.Co.  442 

Party  not  aggrieved  by  order 

cannot  appeal  therefrom. 
See  H(M  V.  Brook».  38 


Power  of  General  Term  on  ap- 


peal under  chapter  444,  Latos  of  1876, 
from  decision  of  Board  of  AtidU. 
See  Danolds  V .  People.  86 


Constitutional  question  only  to 


he  determined  by  Court  of  Appeals 
wlien  directly  and  necessarily  involved 
in  the  issue. 
See  PeopleT.B.F.daLB.B.Bw. 

75 

Where,  although  question    to 

witness  is  too  broads  the  answer  is  con- 
fined to  precise  issue,  there  is  no  error. 

See  Wright  v.  Cabot.  570. 

When  question  as  to  jurisdic- 
tion of  County  Court  is  one  of  fact  and 
so  not  reviewable  here. 

See  Coe  v.  Baymond.  (Mem.)      612 

Upon  reversal  of  judgment  by 

General  Term  on  ground  of  insuffici- 
ency of  evidence,  new  trial  should  be 
ordered,  unless  a  recovery  on  such 
trial  would  be  impossible, 

SeeGawthropy.Leary.  (Jf«».)622 

ASSESSMENT    AND  TAXATION. 

1.  The  omission  to  file  a  map  in  ac- 
cordance with  the  provision  of  the 


act  of  1870  (^  2.  chap.  026,  Laws 
of  1870),  requiring  the  department 
of  public  parks  in  the  city  of  New 
York  to  cause  to  be  made  maps 
and  plans  of  the  streets  laid  out» 
altered,  etc.,  is  not  a  substantial 
or  vital  error  rendering  an  asseas- 
ment  for  a  change  of  grade  of  an 
existing  and  established  street  in- 
valid  ;  the  filing  of  the  map  is  not 
an  indispensable  prerequisite  to 
the  establishment  of  a  new  grade, 
but  simply  a  matter  of  form,  a  mere 
irregularity  which  fumishee  no 
ground  for  vacating  or  setting 
aside  the  assessment.  Jh  re  Upson. 

67 


2.  In  1850  a  contract  was  awarded  to 
one  McG.  to  regulate  and  grade  a 
certain  portion  of  Fifth  avenue. 
It  provided  that,  in  case  the  grade 
should  be  changed  during  the  pro- 
gress of  the  work,  the  contractor 
was  to  conform  to  the  altered  grade 
at  the  contract-prices,  so  far  as 
applicable  ;  this  contract  was  not 
completed  until  in  1875,  seveial 
months  previous  to  which  time  a 
new  contract  was  made  with  E.  to 
regulate  and  grade,  in  accordance 
with  a  new  grade,  under  an  ordi- 
nance  of  the  common  council, 
passed  in  1874  If  the  work  had 
been  done  under  the  contract  of 
McG.  the  expense  would  have  been 
much  less.  Held,  that,  as  it  did  not 
appear  that  there  was  any  such  dif- 
ference or  change  made  as  ren- 
dered the  first  contract  inapplica- 
ble, or  that  it  could  not  have  been 
enforced,  the  parties  assessed  were 
entitled  to  the  benefit  of  the  re- 
duced prices  ,*  that  the  error,  how- 
ever, furnished  no  ground  for  va- 
cating the  assessment  entirely,  but 
simply  for  a  reduction.  Jd, 


8.  Where  the  verification  of  an 
mentrroU  in  the  dty  of  Brooklvn 
was  by  affidavit  containing  the 
statements'*  provided  by  law  in  re- 
gard to  assessments  in  the  different 
towns  of  this  State,**  but  omitted 
the  statement  required  by  the  char- 
ter of  said  city  (§  81,  tit,  4,  chap. 
884,  Laws  of  1854,  as  amended  by 
§  21,  chap.  63,  Laws  of  1862),  to  the 
effect  that  the  assessors  "  have  to- 
gether personally  examined,  within 
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the  year  past,  each  and  eyerr  lot 
and  parcel  of  land,  hoase,  building 
or  other  assessable  property  within 
the  ward/'  held,  that  the  omission 
was  a  substantial  defect  which  in- 
validated the  tax  and  a  sale  made 
because  of  non-payment/  thereof; 
and  that  plaintiff,  who  .had  pur- 
chased at  the  sale,  under  an  agree- 
ment with  the  (Uty  that  in  case  of 
any  irregularity  in  the  proceed- 
ings prior  to  the  sale,  the  pur- 
chase-money should  be  refunded, 
could,  after  demand  and  refusal, 
recover  back  the  moneys  paid. 
Brewort  v  OUy  of  Brooklyn,    128 

4.  A  lot  was  bid  off  by  the  registrar 
of  arrears  for  the  city,  and  a  cer- 
tificate of  the  sale  issued  which  the 
registrar  sold  and  assigned  to 
plaintiff  under  a  similar  agree- 
ment. Held,  that  the  registrar  had 
authority  to  bid  in  the  land,  sell 
the  certificate  and  warrant  the  val- 
idity  thereof.  Id, 

6.  The  act  of  1868  (Chap.  631,  Laws 
of  1668),  widening  Sackett  street 
in  the  city  of  Brooklyn,  provided 
for  a  municipal,  not  a  State  im- 
provement, and  imposed  upon  the 
city  the  ultimate  duty  of  paying 
the  land-owners  for  the  lands 
taken.  (Rafallo  and  Earl,  J  J., 
dissenting . )    Sage  v.  OUy  of  BMyn, 

189 

6.  Where,  therefore,  lands  of  plaint- 
iffs were  taken  for  said  improve- 
ment and  an  award  made  to  them 
therefor  by  the  commissioners  of 
estimate  and  assessment,  but  the 
comptroller  refused  to  pay  the 
award,  as  the  assessment  made  for 
the  improvement  was  only  collected 
in  part,  and  the  amount  collected 
was  paid  out  in  payment  of  claims 
presented  before  the  presentation 
of  plaintiffs',  TieM^  that  an  action 
was  maintainable  against  the  city 
to  recover  the  sum  awarded. 
(Kapallo  and  Earl,  J  J.,  dissent, 
ing.)  Id, 

7.  Also  7iM,  that  the  exemption 
clause  in  the  act  of  1862  (^  89,  chap. 
68,  Laws  of  1862)  was  not  appli- 
cable. (Rafallo  and  Earl,  JJ., 
dissenting.)  Id» 


8.  The  provisions  of  the  act  entitled 
"An  act  in  relation  to  regulating 
and  grading  the  Eighth  avenue  in 
the  city  of  New  York"  (Chap.  593, 
Laws  of  1870),  which  authorize  the 
commissioners  of  public  parks  to 
change  the  grade  of  streets  inter- 
secting said  avenue  to  conform  to 
the  grade  thereof,  are  void,  as  the 
including  them  in  the  act  renders  it 
repugnant  to  the  constitutional  pro- 
vision (State  Const.,  art.  8,  §  16) 
declaring;  that  a  local  or  private 
bill  shall  embrace  but  one  subject, 
and  that  shall  be  expressed  in  the 
title.    In  re  Blodgett.  392 

9.  Accordingly  held,  that  an  assess- 
ment for  grading  an  intersecting 
street,  whidi  work  was  done  under 
said  provisions,  was  void.  Id, 

10.  The  provision  of  the  act  of  1880 
providing  "  for  raising  taxes  for 
the  use  of  the  State  upon  certain 
corporations,"  etc.  (§  3,  chap.  642, 
Laws  of  1880),  which  excepts  from 
the  operation  of  the  act  *'  manufac- 

.turing  corporations  carrying  on 
manufacture  within  this  State,"  is 
not  limited  to  corporations  organ- 
ized under  the  General  Manufac- 
turing Act,  but  includes  all  corpora- 
tions, under  whatever  law  incorpo- 
rated, whose  chief  and  principal 
business  is  the  manufacture  and 
sale  of  artificial  products.  JV.  G, 
L,  Co,  V.  CUy  ofBHyn.  409 

11.  A  corporation  organised  under 
the  act  authorizing  the  formation 
of  gas-light  companies  (Chap.  37, 
Laws  of  1848),  and  which  is  en- 
gaged in  manufacturing  and  sup- 
plying illuminating  gas,  is  a  manu- 
facturing corporation  within  the 
meaning  of  said  provision.         Id, 

12.  Accordingly  hdd,  that  the  pro- 
vision of  said  act  (§  8),  which  ex- 
empts from  other  taxation  all  cor- 
porations liable  to  be  taxed  under 
the  act  did  not  apply  to  a  gas-light 
company.  Id, 

13.  Under  the  provision  of  the  act  of 
1871  (§  4,  chap.  226,  Laws  of  1871), 
authorizing  the  commissioner  of 
public  parks  of  the  city  of  New 
York  *'to  fix  and  establish  the 
grades  of  the  streets'*  within  a 
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0p«eifl«d  tenitorr  *' where  the 
same  have  not  heretofore  been 
:  fixed  and  eeUbliahed  b/  law,"  not 
only  were  such  gradee  exeepted  as 
had  been  fixed  hj  legialatiye  en- 
actment, bat  also  thoae  lawfull/ 
established  by  ordinance  of  the 
common  council.  In  re  MtU*  L. 
Ins.  €h,  630 

14.  The  provision  does  not  authorize 
a  cliange  of  grade,  but  deals  onlj 
with  streets  whose  grades  haye  not 
been  lawfully  estaUished.         Id. 

15.  Where,  however,  it  appeared, 
upon  application  to  yacate  an  as- 
sessment,  that  the  commissioner 
changed  slightlj  the  grade  of  a 
small  section  of  a  street,  and  that 
more  than  the  increased  cost  of  the 
improyement  occasioned  bj  the 
change  was  charged  upon  the  city, 
because  in  excess  of  one-half  the 
yal  nation  of  the  property  bene- 
fited, so  that  if  the  extra  cost  of 
the  illegal  work  had  been,  in  the 
first  instance,  left  out  of  the  assess- 
ment, or  should  be  deducted  there- 
from, the  cost  of  work  lawfully 
done  woald  exceed  the  amount  of 
the  assessment.  Held,  that  theire 
was  no  substantial  error,  and  that 
an  order  vacating  the  assessment 
was  error.  Id. 

16.  The  sidewalks  of  the  street  were 
laid  but  four  feet  wide.  The  or- 
dinance, in  general  terms,  directed 
that  the  sidewalks  be  flagged ,  with- 
out specifying  the  width.  It  was 
passed  a  short  time  prior  to  the 
passage  of  the  city  charter  of  1873 
(Chap.  835  of  the  Laws  of  1878), 
whicn  repealed  the  proyision  of 
the  charter  of  1870  (S  1,  chap.  888, 
Laws  of  1870)  requiring  all  flagg- 
ing to  be  laid  "  full  width,"  •.  «., 
twelve  feet  It  did  not  appear, 
however,  that  the  contract  for  the 
work  was  made  before  such  repeal. 
Held,  that  the  objection  was  unten- 
able ;  that  the  burden  was  upon 
the  petitioner  to  show  substantial 
error,  and  this  he  failed  to  do,  as  it 
was  entirely  possible  that  the  work 
was  in  yiolatu>n  of  no  existing  stat- 
ute applicable  to  it  when  done.  Id. 

17.  The  scheme  of  sewer  improve- 
ments in  the  city  of  New  York  con- 


templates that  the  whola  expense 
should  be  borne  b^  the  property 
benefited.    In  re  Lowden.         54B 

18.  Engineers'  and  surveyors'  fees 
are  properly  included  in  an  assess- 
ment for  such  an  improvement,  as 
an  item  of  the  expenses,  and  al- 
though the  mode  of  ascertaining 
may  not  give  the  exact  cost  of  this 
item,  if  it  approximates  thereto 
and  the  charge  does  not  appear  to 
be  in  excess  of  the  sum  properly 
chargeable  to  the  work,  it  is  not  a 
tenable  objection  to  the  assess- 
ment. Id, 

19.  Nor  is  ita  valid  objection  that  the 
engineers  by  whom  the  work  was 
done  were  tilready  in  the  employ  • 
of  the  city,  under  a  salary  wni^ 
had  been  paid.  Jd. 

20.  Where,  therefore,  an  assessment 
for  such  a  work  included  an  item 
for  engineers'  and  surveyors'  fees, 
which  was  made  under  the  super- 
vision of  the  chief  engineer  of  Uie 
bureau  of  sewers,  and  was  arrived 
at  by  taking  such  percentage  of 
the  work,  compared  with  the  whole 
amount  of  similar  work  relating 
to  the  sewerage  of  the  dty  done 
during  the  year,  as  would  remun- 
erate the  city  for  the  moneys  paid 
for  engineers'  expenses,  held,  that 
in  the  absence  of  evidence  that  the 
share  imposed  upon  the  petiUoner 
was  enhanced,  or  that  this  item  of 
expense  could  be  arrived  at  in  a 
way  better  or  more  just  to  him 
ana  the  public,  it  was  properly  in- 
cluded. Id, 

21.  The  statutes  in  relation  to  as- 
sessments for  such  improvements 

Srovide  for  sufficient  notice  and 
earing  to  persons  affected  by  an 
assessment  to  meet  the  constitu- 
tional requirements.  Id, 


22.  Where  the  published  notice 
quired  objections  to  an  assessment 
to  be  presented  to  the  "board  of 
assessors,"  instead  of  to  the  chair- 
man of  that  board  as  prescribed  in 
the  act  of  1841  (§  1,  chap.  171, 
Laws  of  1841),  hM,  that  the  vari- 
ance  was  immaterial,  as  the  objec- 
tions, if  any  were  made,  were  for 
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the  boud,   not  for  ite  chainnan 
alone,  to  oonaider.  Id, 

ASSIGNMENT. 

Where  equUies  exiiting  as  h^ 

tween  mortgagor  and  mortgagee  ean^ 
not  be  availed  of  by  former  in  action 
to  foreclose  brought  by  astignee  of 
mortgage, 

tSee  Itigge  y.  PureeeU.  {Mem.)    608 

ASSIGNMENT  (EQUITABLE). 

1.  An  agreement,  either  oral  or  In 
writing,  to  pay  a  debt  out  of  a 
designated  fond  does  not  fl^ye  an 
equitable  lien  upon  the  fund  or  op- 
erate as  an  equitable  assignment. 
WiUiame  ▼.  IngersoU,  608 

2.  A  valuable  consideration  is  an 
essential  and  necessary  element  of 
an  equitable  assignment,  and  to 
make  an  order  or  direction  to  pay 
effectual  as  an  assignment,  it  must 
appear  that  such  a  consideration 
was  paid  therefor.  TaUman  t. 
Boey,  687 

WJien  agreement  between  attor- 
ney and  dient  that  former  shall  have 
a  Hen  upon  aU  sums  recovered,  operates 
as  equitable  auignment  of  an  award 
infanoT  of  the  latter, 

8ee  WilUams  ▼.  IngersoU,  608 


ASSIGNMENT  (FOR  BENEFIT  OF 
CREDITORS). 

1.  Where,  after  an  assignment  for 
the  benefit  of  creditors,  and  after  a 
sale  and  collection  of  a  portion  of 
the  ffoods  and  accounts  assigned, 
which  sale  and  collection  were 
made  by  the  assignor  and  a%lerk 
who  bad  been  put  in  charge  by  the 
assignee,  the  assignors  compro- 
mised with  their  creditors,  who 
executed  a  composition  deed,  held, 
that  as  it  appeared  that  commis- 
sions on  the  moneys  which  were 
actually  received  by  the  assignee 
would  be  a  fair  and  reasonable 
compensation  for  the  services  ren- 
dered, he  was  only  entitled  thereto, 
not  to  commissions  upon  tbe  value 
of  all  the  assigned  property.  In  re 
EtiOfurt.  269 
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a.  The  provision  of  the  act  in  rela- 
tlon  to  such  assifirnments  (^  26,  chap. 
466,  Laws  of  1877,  as  amended  by 
§  7,  chap.  818,  Laws  of  1878), 
which  provides  that  the  assignee 
shall  receive  the  commissions  spe- 
cified "  on  the  whole  sum  which 
will  have  come  into  his  hands" 
refers  to  the  money  actually  re- 
ceived  not  to  the  property  assigned. 

H. 

3.  J2  seems  that  an  assignee  may  pro- 
tect himself  b^  an  agreement 
against  the  contmgency  of  a  com- 
position before  the  conversion  of 
any  of  the  assigned  property  into 
money  by  an  agreement  with  the 
assignor  before  he  accepts  the  as- 
signment, for  his  compensation  in 
such  case.  Id, 

4.  BseemSf  also,  that  the  court  may, 
in  such  case,  before  it  will  com- 
pel the  assignee  to  return  the 
assigned  property,  order  reason- 
able compensation  to  be  made  to 
him  as  a  condition  of  such  return. 

Id. 

6.  Where  an  assignment  for  the  ben- 
efit of  creditors  makes  specific 
provision  for  the  payment  of  a 
debt,  the  assignor  cannot  prevent 
the  application  of  the  property,  in 
accordance  with  the  terms  of  the 
instrument,  because  of  the  usuri- 
ous character  of  the  debt.  Chopin 
V.  l%ompson,  270 

6.  After  the  execution  of  a  bond  and 
mortgage,  to  secure  a  usurious 
loan,  the  borrower  executed  to  the 
lender,  and  the  latter  accepted,  a 
general  assignment  for  the  benefit 
of  creditors;  in  the  schedule  of 
creditors  contained  in  the  inven- 
tory, made  pursuant  to  the  statute 
(Chap.  466,  Laws  of  1877),  was  in- 
serted the  name  of  said  lender, 
with  the  amount  of  the  loan  whidi 
was  described  as  '*  for  money 
loaned  secured  by  mortgage,"  and 
among  the  assets  the  mortgaged 
lands  were  included  with  the 
statement  that  they  were  mort- 
ga^d  to  secure  said  debt.  In  an 
action  to  foreclose  the  mortgage 
brought  by  an  assignee  of  tbe 
mortgagee,  Tield^  that  judgment 
directing  the  surrender  and  cancel- 
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lation  of  the  bond  and  mortgage 
because  of  the  uBury  waa  error ; 
that  to  the  extent  of  the  money 
actually  loaned  and  legal  interest 
thereon,  plaintiff  was  entitled  to 
the  benefit  of  the  assignment; 
that  said  assignment  was  not  within 
thn  statute  avoiding  contracts  or 
eecurities  because  of  usury  (1  R.  S. 
772,  §  2),  as  it  was  a  mere  trust  or 
appropriation  of  property  made  by 
the  debtor,  independent  of  the 
usurious  contract,  which  gave  to 
the  creditor  rights  adhering  to  the 
trust  property  until  the  debt  was 
satisfied  or  the  property  applied 
npon  it  according  to  the  terms  of 
the  trust ;  also  that  the  fact  that 
the  lender  was  the  assignee  was 
immaterial  and  that  plaintiflPs 
rights  were  in  all  respects  the  same 
as  his  assignors.  Id. 

ATTACHMENT. 

1.  No  authority  is  given  by  the  Code 
of  Civil  Procedure  to  order,  on 
motion  of  the  attaching  creditor,  a 
person  holding  property  of  one, 
against  whom  an  attachment  has 
been  issued,  to  deliver  it  to  the 
sheriff.    HaU  v.  Brooks,  33 

2.  An  action  or  proceeding  to  reduce 
such  property  to  the  possession  of 
the  sheriff  must  be  instituted  by 
him  in  his  name  or  in  that  of  the 
debtor.    (Code,  §  656.)  Id, 

3.  Where,  however,  such  an  order 
had  been  granted  "with  costs" 
and  had  been  obeyed  by  the  person 
holding  the  property,  who  claimed 
no  interest  therein,  Jield,  that  he 
was  not  aggrieved  by  the  order, 
and  could  not  sustain  an  appeal 
therefrom,  save  so  far  as  it  im- 
posed costs  npon  him.  Id. 

4.  After  the  commencement  of  an 
action  by  the  United  States,  in  the 
United  States  Circuit  Court,  the 
defendant  therein  executed  an  as- 
signmeht  of  a  bond  and  mortgage, 
which  was  recorded ;  thereafter  an 
attachment  wad  issued  in  said 
action  which  was  levied  on  the 
mortgage  debt,  plaintiff  claiming 
that  the  assignment  was  fraudulent 
and  void.    This  action  was  then 


bronght  by  the  aflsifnee  to  fore- 
close  the  mortgage.  Upon  applica- 
tion  of  the  owners  of  the  equity  of 
redemption  the  United  States 
Circuit  Court  directed  the  levy  to 
be  discharged  unless  the  United 
States  consented  to  appear  and  sub- 
mit  to  the  jurisdiction  of  the  State 
court.  Upon  motion  thereupon 
made  in  the  foreclosure  suit  an 
order  was  granted  substituting  the 
United  States  as  defendant  dis- 
charging the  original  defendant 
from  liability  and  directing  plaint- 
iff  to  satisfy  the  mortgage  upon 
payment  into  court  of  the  amount 
due,  with  costs,  with  provision  for 
the  appearance  of  the  United 
States,  its  submission  to  the  juris- 
diction of  the  court,  and  consent 
that  the  title  to  the  mortgage  debt 
be  determined  in  the  action,  on 
default  of  such  appearance  and 
submission  the  moneys  bo  paid  in 
were  directed  to  be  paid  to  plaintiff. 
ffddy  that  the  order  was  proper. 
Johnston  Y,  Stimmd,  117 

5.  Under  the  Code  of  Procedure 
(§§  232-6),  a  debt  evidenced  by  a 
negotiable  security,  ow^^d  by  and 
in  the  hands  of  an  attachment 
debtor,  could  be  attached  by  serv- 
ing the  attachment  upon  the  maker 
of  the  security.  Bi£U  v.  Nat.  Park 
Bk,  343 

6.  While  the  attachment  might  be 
defeated  by  a  subsequent  transfer 
of  the  security  to  a  ^onajlda  holder 
for  value,  payment  thereof  by  the 
maker  to  one,  who  to  his  knowledge 
did  not  hold  it  for  value  or  in  good 
faith,  but  simply  for  the  benefit  of 
the  attadiment  debtor,  was  no  de- 
f ense  to  an  action  to  enforce  the 
lien  of  the  attachment.  Id. 

7.  Prior  and  up  to  April  27,1875,  the 
N  O..  St.  L.  &  C.  R.  R.  Ob.  had  a 
deposit  account  with  defendant ; 
the  deposits  being  made  by  R.,  its 
assistant  treasurer, and  its  principal 
officer  in  New  York,  of  whose 
official  position  defendant  was  fully 
informed;  on  that  day  said  company 
having  a  iMilance  to  its  credit  drew 
its  check  for  the  amount,  which 
was  certified  by  defendant,  charged 
to  the  company  and  delivered  to  R. 
On  April  80,  1875,  an  attachment 
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against  said  company  was  served 
upon  defendant  by  deliverj  of  a 
copy  with  proper  notice.  The 
check  at  that  time  was  still  in  the 
possession  of  R.,  and  was  owned 
by  the  company.  On  the  same 
day,  shortly  after  the  service  of 
the  attachment,  and  after  R.  had 
been  informed  thereof,  he  opened 
an  account  in  his  individual  name, 
depositing  to  the  credit  thereof  the 
said  check  and  other  negotiable 
secarities  drawn  to  his  order  as  as- 
sistant treasurer,  and  belonging  to 
said  company.  R.  had  no  individual 
account  prior  to  that  date,  and  de- 
fendant had  reason  to  and  did  be- 
lieve  that  the  securities  were  the 
property  of  the  company,  and 
that  the  deposit  was  intended  to 
pay  its  debts;  to  which  purpose  it 
was  afterward  applied,  being 
drawn  out  on  the  individuid 
checks  of  R.  In  an  action  brought 
after  the  going  into  effect  of,  and 
pursuant  to  the  provisions  of  the 
Code  of  Civil  Procedure  (§§  677, 
678),  to  recover  the  attached  debt, 
held,  that  the  plaintiffs  were  enti- 
tled to  recover ;  that  the  certifica- 
tion  of  the  check  did  not  absolutely 
pay  and  discharge  the  deposit 
account,  but  the  debt  evidenced  by 
it  was  liable  to  attachment ;  that 
the  deposit  of  it  bv  R.  in  his  own 
name  did  not  vest  title  in  him,  and 
as  the  debt  remained  the  property 
of  the  company,  it  was  properly 
attached,  and  the  checks  having 
subsequently  come  to  the  hands  of 
defendant,  it  was  liable.  Id, 

8.  As  to  whether  the  law  in  refer- 
ence  to  attaching  debts  evidenced 
bv  negotiable  securities  has  been 
changed  by  the  Code  of  Civil  Pro- 
cedure  (§§  648, 649),  qucn-e.  Id. 

9.  A  receiver  of  an  insolvent  Na- 
tional bank,  appointed  after  the 
issuing  of  an  attachment  against 
it,  may,  under  the  Code  of  Civil 
Procedure  (§  682),  move  to  vacate 
the  attachment  without  being  made 
a  party  to  the  action.  Nat.  Shoe  db 
L.  Bk  V.  Mech,  Nat,  B*k,         440 

10.  Under  the  National  Banking  Act 
(U.  S.  R.  S.,  §  5708),  an  attachment 
is  prohibited  and  may  not  issue  oat 
of  a  State  court  against  a  National 


bank  which  is  or  is  about  to  be- 
come insolvent.  Na^t,  8,  db  L,  B'k 
V.  Mteh,  Nat,  Bk.  467 

11.  The  plaintiffs,  who  were  attor- 
neys and  counselors, were  employed 
in  one  or  the  other  capacity  by  de- 
fendant H.  in  various  suits  and 
legal  proceeding  between  him  and 
defendants  L.  &  J.  H.  IngersoU ; 
one  was  an  action  for  malicious 
prosecution  brought  by  him  during 
the  progress  of  the  litigations.  H. 
made  an  oral  agreement  with 
plaintiffs  that  they  should  be  paid 
for  their  services  out  of  any  moneys 
he  should  obtain  or  become  enti- 
tled to  from  any  of  the  suits  or 
proceedings,  and  "should  have  a 
lien  for  all  sums  that  might  be 
owing  or  dae  them  for  their  said 
services  and  for  the  sei  vices  of 
each  of  them,"  which  lien  should 
be  superior  to  any  right  he  might 
have.  All  of  these  actions  and 
proceedings  were  finally,  by  agree- 
ment of  the  parties,  submitted  to 
an  arbitrator,  who  among  other 
things  awarded  to  H.  $10,000  as 
damages  for  the  malicious  prose- 
cution. Before  said  award  was  made 
defendant  B.  recovered  a  judgment 
in  this  State  against  H.,  whidi  was 
assigned  to  defendant  Ivins.  Two 
days  before  the  time  fixed  by  the 
award  for  the  payment  of  the  $10,- 
000,  Ivins  brought  an  action  in 
Connecticut  against  H.  upon  the 
Judgment,  an  attachment  was  is- 
sued therein  which  was  served  in 
that  State  on  L.  Ingersoll  who  then 
resided  therein,  and  the  sheriff  re- 
turned the  writ  with  his  indorse- 
ment that  L.  Ingersoll  disclosed 
an  indebtedness  on  the  part  of  the 
fi;ami8hees  to  H.  of  $10,000.  The 
Ingersolls  had  no  notice  of  the  lien 
of  plaintiffs  upon  the  award,  until 
after  service  of  the  attachment. 
Ivins,  after  the  commencement  of 
this  action,  recovered  judgment  in 
the  Connecticut  action,  and  after 
return  of  execution  unsatisfied,  a 
scire  facial  was  issued  according  to 
the  law  and  practice  of  that  State 
against  the  Ingersolls,  to  compel 
payment  by  them  of  the  amount 
of  the  judgment ;  they  appeared 
in  answer  thereto  and  informed  the 
court  of  plaintiffs'  claim ;  it  ordered 
notice  to  be  given  to  plaintiffs  of 
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the  att&climent  proceedings.  Plaint- 
iffs did  not  appear,  and  the  scire 
faeicu  is  still  pending.  Prior  to  the 
commencement  of  this  action, 
hroaffht  to  enforce  plaintiffs'  al- 
legea  claim  and  Hen  npon  the 
award,  L.  Ingersoll  had  removed 
to  this  State,  and  all  the  other 
parties  were  then,  and  at  the  time 
the  attachment  was  served,  resi- 
dents therein.  Held,  that  the  debt 
created  by  the  award  had  its  sittu 
in  this  State  and  so  was  not  af- 
fected bv  the  attachment;  also 
that,  as  at  the  time  of  the  service 
thereof  the  debt  did  not  belong  to 
H.»  nothing  was  attached,  and  as 
to  plaintiffs  the  attachment  was  a 
nollitj.     Williams  v.  InpersoU.  508 

12.  It  seems  that  the  Judgment  herein 
may  be  used  to  defeat  the  Connec- 
ticut attachment.  Id. 

18.  But  held,  that  the  IngersoUs,  if 
they  desire,  might  have,  as  part  of 
the  judgment  herein,  an  injunction 
restraining  Ivins  from  proceeding 
further  in  the  foreign  jurisdiction. 

Id. 

14  No  gfreater  force  or  efficacy  will 
be  given  to  a  foreign  than  to  a  do- 
mestie  attachment.  Id. 


ATTORNEY. 

1.  An  action  is  not  maintainable 
against  the  receiver  of  an  insolvent 
life  insurance  companv,  to  recover 
for  services  rendered  by  an  attor- 
ney to  the  corporation  after  the 
appointment  of  the  receiver ;  the 
company  or  its  officers  cannot,  af- 
ter such  an  appointment,  subject 
the  fiends  in  the  receiver's  hands 
to  any  legal  liability.  Barnes  v. 
Neweomb.  108 

%  The  A.  M.  Life  Insurance  Co. ,  hav- 
ing been  served  with  an  order  to 
show  cause  why  a  receiver  should 
not  be  appointed,  retained  plaintiff 
to  oppose,  which  he  did.  The  ap- 
plication was  granted.  Plaintiff 
advised,  and  at  the  request  of  the 
officers  took  an  appeal  to  the  Gen- 
eral Term  and  to  tne  Court  of  Ap- 
peals ;  the  order  was  affirmed.  Af- 
terward, without  any  specific  in- 
structions, but  with  the   knowl- 


edge and  assent  of  the  offloen, 
plaintiff  opposed  the  eonflrmation 
of  the  report  of  the  actuary.  In 
an  action  to  recover  for  his  servieas 
plaintiff  testified  that  he  rendered 
such  services  under  the  original 
general  retainer.  HM,  that  there 
was  no  entire  contract,  at  the  time 
of  the  original  retainer,  estab- 
lished, binding  the  company  and 
its  assets  for  its  performance,  so  as 
to  create  a  liability  on  the  part  of 
the  receiver,  payable  out  of  the 
funds,  for  services  rendered  after 
his  appointment ;  and  that  plaintiff 
was  only  entitled  to  recover  for 
services  rendered  before  such  ap- 
pointment. Id, 


8.  The  plaintifis,  who  were  attorneys 
and  counselors,  were  employed  in 
one  or  the  other  capacity  by  de- 
fendant H.  in  various  suite  and 
legal  proceedings  between  him  and 
defendants  L.  &  J.  H .  Ingersoll ; 
one  was  an  action  for  malicious 
prosecution  brought  by  him  during 
the  progress  of  uie  litigations.  H. 
made  an  oral  agreement  with 
plaintiflfs  that  they  should  be  paid 
for  their  services  out  of  any  mon- 
eys he  should  obtain  or  become  en- 
titled to  from  any  of  the  suits  or 
Eroceedings,  and  "  should  have  a 
en  for  all  sums  that  might  be 
owing  or  due  them  for  their  said 
services  and  for  the  services  of 
each  of  them,"  which  lien  should 
be  superior  to  anv  right  he  might 
have.  All  of  these  actiona  and 
proceedings  were  finally,  by  agree- 
ment of  the  parties,  submitted  to 
an  arbitrator,  who  among  other 
things  awarded  to  H.  $10,000  as 
damages  for  the  malicious  prosecu- 
tion. In  an  action  to  enforce  their 
slleged  claim  and  lien  upon  the 
award,  wherein  the  value  of  plaint- 
iffs' services  was  found  to  be  more 
than  the  amount  thereof,  hdd,  that 
the  agreement  operated  as  an  equit- 
able assignment,  which  attached 
to  the  award  as  soon  as  it  was  made, 
and  was  good  against  H.  or  any  at- 
taching creditor,  and  this,  although 
it  was  for  damages  on  account  of 
a  personal  tort ;  that  it  was  not 
needful  in  order  to  make  such  as- 
signment or  lieu  valid  and  effectual 
tluit  notice  thereof  should  have 
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been  given  to  the  debton.     WU- 
tUnns  v.  Ing&rsoU.  508 

4.  B  teems  tbat  such  notice  woald 
bave  been  neoessair  onl/  to  defeat 
a  aabaequent  bona  fide  payment  bj 
the  debion.  Id 

5.  Bj  the  award  H.  was  found  in- 
debted to  varioofl  partiea  connected 
with  the  litigation  in  specified 
Bams,  and  among  them  to  J.  H.  In- 
gereoll.  It  was  claimed,  on  behalf 
of  tbe  IngeraoUs,  that  these  items 
should  be  allowed  as  ofisets.  Held 
nntenable,  as  the  items  were  not 
payable  to  the  two  Inffersolls,  who 
owe  the  amount  of  the  award 
daimed,  and  as  provision  was 
made  for  their  payment  by  deduc- 
tion from  another  sum  due  H.,  to 
be  ascertained  as  prescribed  by  the 
award.  Td, 

6.  B  ieems  that  plaintiflb  could  dalm 
no  general  lien,  as  attorneys,  upon 
the  award.  Id. 

7.  liseem8  9lBO  that  plaintiffs  could 
not  base  their  claim  to  an  equitable 
lien  upon  the  mere  promiM  of  H. 
that  tney  should  be  pdd  out  of  any 
moneys  recovered.  la. 


ATTORNEY-GENBBAL. 

The  attorney-general,  in  an  ac- 
tion brought  by  him,  represents 
the  whole  people  and  a  public  in- 
terest. No  question  can  be  pre- 
sented in  such  action  affecting  only 
mere  individuals  and  private 
rights.  People  v.  BrocHdyn  F.  A 
aZ  B.  Co.  75 

AWARD. 

UabQUy  of  cUy  cf  Brooldyn 

for  award  for  lande  taken  for  tireet 
improvemeTU. 

See  Sage  v.  OUy  of  Brooklyn.     189 

WTi^n  attorney  can  daim  Ken 

for  eerticee  upon  an  award  in  faoor 
ofdiient. 

See  WUUame  v.  Ingereoa.  608 


BANKS  AND  BANKING. 
1.  Defendant  received  from  plaintiffs, 


for  collection,  a  check  drawn  upon 
a  bank  in  New  Jersey,  and  sent  it 
by  mail  to  the  drawee,  which  was 
and  had  been  for  fifteen  yean  its 
collecting  agent  in  New  Jersey, 
under  an  arrangement  that  all  col- 
lections made  by  it  for  defendant 
should  be  credited  to  the  latter  in  a 
collection  account  which  was  set- 
tied  once  a  week.  Said  drawee,upon 
receipt,  charged  the  check  to  the 
drawer  and  credited  it  the  amount 
in  said  account,  and  the  next  day 
suspended  payment.  In  an  action 
to  recover  the  amount  of  the  check, 
held^  that  the  drawee,  under  said 
arrangement,  had  the  right  to  dis- 
charge the  drawer  and  substitute 
itself  as  debtor,  which  it  did  ;  and 
that  defendant  must  he  regarded 
as  having  accepted  the  responsibil- 
ity of  the  drawee,  upon  its  credit 
in  the  collection  account,  as  pay- 
ment of  the  check,  and  was  conse- 
quently  liable  therefor.  Briggt  v. 
Central  National  Bank,  182 

2.  In  an  action  by  plaintiff,  a  married 
woman,  to  recover  the  amount  of 
certain  deposits,  she  proved  that 
she  indorsed  and  delivered  to  her 
husband  two  checks  belonging  to 
her,  and  payable  to  her  order,  for 
the  purpose  of  having  the  same 
deposited,  in  her  name,  with  the 
defendant.  She  then  produced  a 
bank-book  in  the  usual  form,  in 
which  the  amount  of  the  checks 
was  credited  to  her  as  depositor. 
Defendant  offered  to  show  in  pub- 
stance  that  at  the  time  of  the  first 
deposit  it  was  orally  agreed  be- 
tween plaintiff*8  husband  and  de- 
f  endfmt  that  the  deposit  should  be 
made  to  defendant's  credit,  on  con- 
dition that  the  same  miffht  be  with 
drawn  by  the  husbana  on  check 
drawn  by  him  in  plaintiff's  name ; 
that  the  second  deposit  was  also 
made  under  a  similar  agreement, 
and  that  the  deposits  were  suh> 
sequently  so  withdrawn.  This  was 
objected  to  and  excluded.  Meld 
no  error ;  that  the  request  of  the 
husband  to  have  the  deposit  made 
in  the  name  and  to  the  credit  of 
plaintiff,  and  a  pass-book  issued 
to  her,  taken  in  connection  with 
the  checks  made  payable  to  her, 
sufficiently  disclosed  the  agency  of 
the    husband;   that  authority    to 


654 


INDEX. 


sign  his  wife'fl  name  to  fatare 
checkfl  ooald  not  be  inferred  from 
the  fact  of  hiei  making  the  de- 
]>o8lt8;  and  defendant  could  not 
prove  an  arrangement  with  him 
Qostile  to  her  interests  and  beyond 
the  apparent  scope  of  the  agency, 
without  proof  of  actual  authority 
from  her.    Bates  ▼.  Firtt  Nat.  Bk. 

286 

8.  A  bank  by  the  certification  of  a 
check  drawn  upon  it  guarantees 
the  genuineness  of  the  signature  of 
the  drawer,  represents  that  it  has 
funds  of  the  arawer  in  its  hands 
sufficient  to  meet  it,  and  engages 
that  those  funds  shall  not  be  with- 
drawn to  the  prejudice  of  any 
bona  fide  holder  of  the  check.  The 
certification  does  not  import  that 
the  body  of  the  check  is  genuine, 
or  that  the  funds  on  deposit  are 
absolutely  applicable  to  the  pay- 
ment of  the  precise  check  certified. 
Cletos  ▼.  Bk,  of  N  T.  Bk'g  Asa'n. 

418 

4.  A  draft  drawn  upon  defendant  was 
indorsed  by  the  payee,  and  mailed 
to  the  indorsee  ;  it  was  presented 
to  and  certified  by  defendant;  it 
was  thereafter  altered  by  raising 
the  amount  and  changing  the  date, 
and  the  payee,  and  was  offered  to 
plaintiff  in  payment  for  certain 
bonds.  Plaintiff  sent  it  by  a  mes- 
senger to  defendant's  banking- 
house,  who  presented  it  during 
business  hours  to  the  paying  teller 
with  a  request  to  know  if  the  cer- 
tification was  good.  The  teller 
answered  "  yes,"  and  thereupon 
plaintifiT  accepted  the  draft.  Before 
this,  defendant  had  been  notified 
that  the  draft  had  not  reached  the 
indorsee,  and  had  been  requested 

^  to  stop  payment.  In  an  action  to 
recover  the  amount  of  the  raised 
draft,  ?idd  (Dankorth  and  Tracy, 
JJ.,  dissenting),  that  the  defend- 
ant was  not  estopped  by  the  state- 
ment of  the  teller  from  denying 
its  liability  ;  that  at  the  time  the 
draft  was  presented  to  its  teller  de- 
fendant owed  the  plaintiff  no  duty 
of  active  diligence  to  protect  it 
from  the  fraud,  but  was  bound 
only  to  act  in  good  '  faith,  and  in 
the  absence   of    evidence    of  bad 


faith  or  negligence,  plaintiff  coiid 
not  enforce  payment.  id. 


LiabUUy  of  hank  for  negligence 

nk. 
412 


in  eoUeeting  draft. 
Bee  F.  A.  Bank  ▼.  F.  If,  Bank. 


Bee  National  Bahieb. 
Sayings  Banks. 


BANKRUPTCY. 

In  an  action  brought  by  plaintiff  as 
assignee  in  bankruptcy  of  A.  to  re- 
cover the  penalties  imposed  by  the 
National  Banking  Act  for  charging 
and  receiving  usurious  rates  of  in- 
terest (U.  S.  R.  8.,  §§5197.5198), 
defendant  interposed  as  a  defenae 
and  proved  a  release  and  discharge, 
executed  by  A.  before  the  com- 
mencement of  the  bankruptcy  pro- 
ceeding^ Plaintiff  thereupon  gave 
in  evidence  the  record  of  a  judg- 
ment in  his  favor  in  an  action  in 
which  plaintiff  as  assignee  sued 
defendant  to  recover  a  payment 
made  to  it  by  A.  about  a  month 
prior  to  the  execution .  of  the  re- 
lease, as  having  been  made  when 
A.  was  insolvent,  and  when  defend- 
ant had  reasonable  cause  to  believe 
that  fact  and  knew  the  payment 
was  made  in  fraud  of  the  Bankrupt 
Act.  Held^  that  defendant  was 
not  concluded  or  affected  by  the 
judgment,  as,  to  annul  the  release, 
plaintiff  was  bound  to  show,  not 
only  that  at  its  date  defendant  had 
reasonable  cause  to  believe  A.  to  be 
insolvent,  but  that  he  executed  it 
in  fraud  of  the  act  (IT.  S.  R.  S., 
§§  5128,  5129,  as  amended  by§  11, 
chap.  890,  Laws  of  1874)  ;  that 
proof  that  a  prior  payment  made 
by  A.  to  defendant  was  a  fraudu- 
lent preference,  known  to  be  such, 
did  not  establish  that  a  payment 
by  defendant  to  A.  of  a  debt  d  ue  the 
latter  was  either  fraudulent  or 
known  to  be  such.  Qetman  v.  Sec- 
ond National  Bank.  136 

Discharge  in  hanJcruptqf   no 

defenae  to  action  to  recover  damages 
f 01' false  representations. 

See  Bradner  v.  Strang.  299 
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B^iLS,  NOTES  AND  CHECKS. 

1.  Defendant  reoeiyed  from  plaint- 
iffs, for  collection,  a  check  drawn 
upon  a  bank  in  New  Jersey,  and 
sent  it  by  mail  to  the  drawee, 
which  was  and  had  been  for  fifteen 
years  its  collecting  agent  in  New 
Jersey,  under  an  arrangement  that 
all  collections  made  by  it  for  de- 
fendant should  be  credited  to  the 
latter  in  a  collection  account  which 
was  settled  once  a  week.  Said 
drawee,  npon  receipt,  charged  the 
check  to  the  drawer  and  cred- 
ited it  the  amount  in  said  ac- 
count, and  the  next  day  suspended 
payment.  In  an  action  to  recover 
the  amount  of  the  check,  held,  that 
the  drawee,  under  said  arrange- 
ment, had  the  right  to  discharge 
the  drawer  and  substitute  itself  as 
debtor,  which  it  did  ;  atid  that  de- 
fendant must  be  regrarded  as  hav- 
ing accepted  the  responsibility  of 
the  drawee,  upon  its  credit  in  the 
collection  account,  as  payment  of 
the  check,  and  was  consequently 
liable  therefor.  Brigg»  v.  Central 
Nat,  Bank,  182 

2.  Defendant  having  received  from 
plaintiff,  for  collection,  a  draft 
drawn  by  a  Pennsylvania  bank,  on 
C.P.  &  Co.,  bankers  in  N.  Y.,  de- 
livered the  draft  to  the  drawees  on 
receipt  of  their  check  for  the 
amount;  this  was  not  presented  for 
payment  until  the  next  day,  when 
payment  was  refused,  C,  P.  &  Co. 
having  failed  on  that  day.  De- 
fendant  thereupon  returned  the 
check  to  C,  P.  &  Co.,  and  received 
back  the  draft,  demanded  payment, 
caused  the  same  to  be  protested  for 
non-payment,  and  the  next  day 
served  notice  of  protest  upon  the 
drawer.     In  an  action  to  recover 

.  damages  for  alleged  negligence,  it 
was  Jieldy  that  defendant  was  liable, 
but  that  as  the  remedy  against  the 
drawer  was  preserved,  defendant 
was  only  liable  for  the  actual  dam- 
ages (77  N.  Y.  820.)  First  Nat, 
Bank  v  Fourth  Nat,  Bank,      412 

3.  On  a  second  trial  for  the  purpose 
of  showing  damage  to  the  full 
amount  of  the  draft,  plaintiff  of- 
fered in  evidence  a  Judgment  rec- 
ord in  an  action  brought  by  it  in  a 


Pennsylvania  court  against  the 
drawer,  whereby  it  was  adjudged 
that  the  acceptance  of  the  check 
and  omission  to  make  due  present- 
ment constituted,  as  between  the 
drawer,  the  payee  and  defendant, 
a  payment  and  discharged  the 
drawer's  Ihibility.  Held,  that  the 
record  was  competent  evidence  and 
conclusively  established  plaintiffs 
damages  to  be  the  full  amount  of 
the  draft.  Id. 

4.  Also  held^  that  it  was  not  incum- 
bent upon  plaintiff  as  a  condition  of 
recovery  to  tender  the  draft  to  de- 
fendant. Id, 

5.  The  new  trial  was  had  after  the 
filing  into  effect  of  the  law  of 
1879  (Chap.  588,  Laws  of  1879),  fix- 
ing the  rate  of  interest  at  six  per 
cent.  ir<?2(2,  that  plaintiff  >eas  only 
entitled  to  interest  at  that  rate  for 
the  whole  period  after  the  cause  of 
action  accrued.  Id, 

6.  A  bank,  by  the  certification  of  a 
clieck  drawn  upon  it,  guarantees 
the  genuineness  of  the  signature 
of  the  drawer,  represents  that  it 
has  funds  of  the  drawer  in  its 
hands  sufficient  to  meet  it,  and  en- 
gages that  those  funds  shall  not  be 
withdrawn  to  the  prejudice  of  any 
bona  fide  holder  of  the  check.  The 
certification  does  not  import  that 
the  body  of  the  check  is  genuine, 
or  that  the  funds  on  deposit  are 
absolutely  applicable  to  the  pay- 
ment of  the  precise  check  certi- 
fied. Cletoe  V.  Bank  of  N,  T, 
National  Banking  Aet^n,  418 

7.  One  H.  executed  and  delivered  to 
plaintiff  a  non-negotiable  note, 
made  payable  on  demand,  upon  the 
back  of  which  the  defendant  had 
written  his  name.  In  an  action 
thereon,  held,  that  defendant  did 
not,  in  a  commercial  sense,  become 
an  indorser,  but  could  be  treated  by 
plaintiff  either  as  maker  or  guar- 
antor ;  and  in  ^ither  capacity  the 
cauBO  of  action  accrued  against 
him  immediately  upon  the  execu- 
tion of  the  note  and  without 
demand ;  that  the  statute  of  limi- 
tations then  began  to  run  in  his 
favor,  and  as  the  action  was  com- 
menced more  than  six  years  after 
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data  of  note,  it  was  baired  by  Mdd 
sUtute.      McMiUlm  ▼.  Baffmiy, 

466 

8.  Also  hM,  that  pajments  of  in- 
terest by  H.,  altDoa|^li  with  the 
knowledge  of  defencuint,  did  not 
prevent  the  mnninff  of  the  statute; 
to  have  that  efteet  Utey  most  have 
been  made  by  him,  or  for  liim,  by 
his  authorised  agent.  /d. 

LUMiUy  of  fnmher  qf  a  firm 

upon  indorsementi  made  in  name  of 
firm  after  ite  dieeduiion, 

SeeJlf.8.db  L,  BankT.UbnkiMem,) 

829 


BOARD  OP  AUDIT. 

Poteer   of  Oeneral  Term  on 

appeal  uMer  ehap.  444»  Latoi  of  1876, 
from  deeieum  ofooard  ofattdU. 

See  Danolde  v.  Stale  of  New  York. 

86 

Power  of  board  of  audit  to 

make  aUou>anee$  under  contracts  with 
State  limited  to  dame  mutained  by 
eommon4au>  evidence,  (Const.,  art.  8, 
19, 24.) 

See  Swift  Y,  State  of  New  York.  52 


BONA  FIDB  HOLDER. 

WTien  town  not    estopped,  as 

against  bona  fide  holder,  bjf  redtal  in 
bonds  issued  in  aid  of  a  railroad. 

See  Town  of  Lyons  Y.  Chamberlain, 

678 

BONDS. 
See  TOYTV  6oin>iiTG. 

BROKERS. 

1.  Plaintiffs  emploved  the  defend- 
ants, who  were  brokers,  to  pur- 
chase  for  them  a  specified  amount 
of  U.  S.  bonds,  the  latter  agreeini^ 
to  loan  and  advance  the  purchase- 
price.  Defendants  purchased  in 
their  own  names  the  amount  of 
bonds  specified,  and  reported  to 
plaintiffs  a  purchase  on  their  ac- 
count at  a  price  greater  than  that 
paid;  subsequently,  without  knowl- 


edge  of  the  overeharge  and  upon 
an  agreement  on  the  part  of  de- 
f  enduits  to  cany  the  original  bonds 
purchased  for  plaintSffs*  aceount  to 
a  specified  date  at  a  rate  of  in- 
terest agreed  upon,  the  latter  paid 
certain  charges  for  commissions 
and  alleged  expenses,  and  also 
$10,000  on  the  purchase-price. 
Defendants,  before  the  time  of 
credit  expired,  sold  the  bonds  pur- 
chased, without  notice  to,  or  the 
knowlege  or  assent  of  plalntiflfs. 
Edd,  that  upon  obtaining  knowl. 
edge  of  the  facts  plaintiffs  were  en- 
titled  to  repudiate  the  purchase 
and  to  recover  back  the  moneys 
paid.     Levy  ▼.  JMb.  386 

2.  Plaintiflb  oonriffned  certain  mer 
chandise  to  the  firm  of  E.  A  C.  8- 
for  sale,  which  firm  employed  de- 
fendants as  brokers  to  and  they 
did  make  the  sale,  with  knowledge 
that  E.  &  G.  S.  were  not  the  sole 
owners  of  the  ffoods,  or  under  cir- 
cumstances sufiacient  to  put  them 
upon  inquiry.  Soon  after  the  pro- 
ceeds of  sale  came  into  defendants' 
hands  an  attachment  was  served 
upon  them,  issued  in  an  action 
brought  by  other  creditors  of  E.  ft 
C.  S.  against  them.  No  portion  of 
the  proceeds  was  taken  under  the 
attadiment.  But,  after  defendants 
had  been  fully  notified  of  plaintiffs* 
daim,  they  were  examined  in  sup- 
plementary proceedings,  after 
judgment  in  said  action,  and  testi- 
fied  that  they  owed  E.  &  C.  S.  the 
balance  of  the  proceeds  of  such 
sale,  concealing  the  daim  and 
ownership  of  plaintiffs.  An  order 
was  made  that  they  pay  over  such 
balance  to  the  sheriff,  which  tbey 
did.  Beld,  that  such  payment  was 
no  defense,  as  defendants  bad  it  in 
their  power,  by  stating  the  facts, 
to  prevent  the  making  of  the 
order,  and  it  was  tbeir  duty  so  to 
have  done ;  having  omitted  this 
duty  without  reason  or  excuse, 
their  payment  was,  in  effect,  volun- 
tary.    Wright  V.  Cabot,  670 


BROOKLYN  (CITY  OF). 

1.  Where  the  verification  of  an  as- 
sessment-roll in  the  city  of  Brook- 
lyn was  by  affidavit  containing  the 
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Statements  ''provided  by  law  in  re- 
gard to  asBessments  in  the  differ- 
ent towns  of  this  State,"  bat  omit- 
ted the  statement  required  by  the 
charter  of  said  city  ( g  81,  tit.  4, 
chap.  884,  Laws  of  1854,as  amended 
by  §  21,  chap.  68,  Laws  of  1862), 
to  the  effect  that  the  assessors 
'*  have  together  personally  exam- 
ined, within  the  year  past,  each 
and  every  lot  and  parcel  of  land, 
house,  building  or  other  assessable 
property  within  the  ward,"  Add, 
that  the  omission  was  a  substan- 
tial defect  which  invalidated  the 
tax  and  a  sale  made  because  of 
non-payment  thereof;  and  that 
plaintiff,  who  had  purchased  at 
the  sale,  under  an  agreement  with 
the  city  that  in  case  of  any  irregu- 
larity in  the  proceedings  prior  to 
the  sale,  the  purcluuBO-money 
should  be  refunded,  could,  after 
demand  and  refusal,  recover  back 
the  moneys  paid.  Br&wwrt  v. 
OUy  of  Brooklyn .  128 

2.  A  lot  was  bid  off  by  the  registrar 
of  arrears  for  the  dty,  and  a  cer- 
tificate of  the  sale  issued  which 
the  registrar  sold  and  assigned  to 
plaintiff  under  a  similar  agree- 
ment. Held,  that  the  registrar  had 
authority  to  bid  in  the  land,  sell 
the  certificate  and  warrant  the 
validity  thereof.  Id. 

8.  The  act  of  1868  (Chap.  681,  Laws 
of  1868).  widening  Sackett  street  in 
the  city  of  Brooklyn,  provided  for 
a  municipal,  not  a  State  improve- 
ment, and  imposed  upon  the  dty 
the  ultimate  duty  of  pa3ring  the 
land-owners  for  the  lands  taken. 
(Rapallo  and  Earl,  JJ.,  dis- 
senting).     J^e  V.  City  of  Brook- 

189 

4.  The  provision  of  the  dty  charter 
of  1854  (§  16,  tit.  4,  chap.  884, 
Laws  of  1854),  directing  the  dty 
comptroller  to  pay  to  persons  to 
whom  damages  nave  been  allowed 
for  lands  taken  for  street  improve- 
ments, which  provision  is  made 
applicable  to  proceedings  under 
said  act  of  1868  (§  7),  imposes  a 
duty  upon  the  corporate  body,  thQ 
dty,  not  by  a  deicriptio  persona 
upon  the  individual  holding  that 
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office.    (Rapallo  and  Eabl,  JJ.» 
dissenting.)  Id. 

6.  Where,  therefore,  lands  of  plaint- 
ifis  were  taken  for  said  improve- 
ment and  an  award  made  to  them 
therefor  by  the  commissioners  of 
estimate  and  assessment,  but  the 
comptroller  refused  to  pay  the 
awud,  as  the  assessment  made  for 
the  improvement  was  only  collected 
in  part,  and  the  amount  col- 
lected was  paid  out  in  payment  of 
claims  presented  before  the  pre* 
sentation  of  plaintifis',  hM,  that 
an  action  was  maintainable  against 
the  dtv  to  recover  the  sum 
awarded.  (Rapallo and  Eabl,  JJ., 
dissenting.)  Id, 

6.  Also  Tidd,  that  the  exemption 
dause  in  the  act  of  1862  (§  89» 
chap.  68,  Laws  of  1862)  was  not 
applicable.  (Rapallo  and  Eabl» 
J  J.,  dissenting.)  Id, 

7.  The  commissioners  appointed  un- 
der  the  act  of  1866  (Chap.  826, 
Laws  of  1866)  to  grade  and  Im- 
prove  Union  street  in  the  dty  of 
Brooklyn,  in  the  prosecution  of 
the  work  constructed  a  swing- 
bridge  on  the  street  across  Qo- 
wanus  canal,  and  made  and  filed 
their  report,  and  so  transferred  the 
bridge  to  the  common  coundl,  as 
required  by  the  act.  No  barriers 
were  constructed  to  protect  persons 
in  the  street  from  falling  into  the 
canal  when  the  draw  was  open. 
Plaintiff,  in  endeavoring  to  save  an 
infant  brother  who  was  about  to 
fro  upon  the  bridge  just  as  it  was 
being  swunff  open,  slipped  between 
the  sidewalk  and  the  bridge  and 
was  injured.  In  an  action  against 
defendants,  the  commissioners  of 
the  department  of  public  works,  to 
recover  damages,  it  appeared  that 
at  the  time  of  the  acddent  the 
bridffe  and  street  were  in  the  same 
coniStion  as  when  transferred  to 
the  city,  and  that  it  was  in  charge 
of  a  keeper  appointed  by  the  police 
commissioners.  Said  keeper  had 
previously  notified  the  assistant 
engineer  attached  to  the  board  of 
dty  works  that  the  place  waa 
dangerous,  and  that  two  accldentB 
hadnappened.  H(S^,that  defend* 
ants  were  not  liable;  that  assuming 

83 


658 


INDEX. 


they  could  be  made  liable  for  dam- 
ages saatained  bj  reason  of  defects 
negligently  suffered  to  exist  in  a 
street  by  virtue  of  the  provisions 
of  the  city  charter  of  1873  (Title 
14,  chap.  808,  Laws  of  1873),  con- 
ferrinfi^  upon  the  commissioners  of 
said  department  the  control  and 
care  of  the  city  streets,  no  such 
liability  was  incurred  here,  as  the 
street  was  in  no  sense  out  of  re- 
pair, and  the  danger  arose  simply 
from  the  opening  of  the  bridge  by 
a  keeper  not  under  the  control  of 
defendants,  but  appointed  by  and 
under  the  control  of  the  police 
board  (see  said  charter,  §  63,  title 
11),  and  defendants  had  no  au- 
thority to  appoint  keepers  to 
ffuard  the  approaches  wnen  the 
draw  was  open.  FUtpatriek  v. 
SUfcum.  358 

6.  Also,  that  no  liability  was  imposed 
upon  defendants  by  the  provisions 
of  the  act  of  1874,  amending  said 
charter  (^  81,  chap.  589,  Laws  of 
1874)  which  requires  the  commis- 
sioners of  the  dty  works,  in  case 
any  street  becomes  dangerous,  to 
examine  and  repair  the  same,  as 
neither  the  street  nor  the  bridge 
were  dangerous  of  themselves  and 
were  only  made  so  by  operating 
the  latter.  Id, 

9.  It  SMfM  that  the  provision  of  said 
charter  (§  27,  title  19),  providing 
that  the  dty  shall  not  be  liable  for 
the  misfeasance  or  nonfeasance 
of  its  officers,  but  that  the  officer 
ffuilty  thereof  shall  be  liable, 
does  not  exempt  the  dty  from 
liability  for  fiiilure  to  discharge  a 
duty  resting  upon  it,  and  which 
it  has  not  devolved  upon  any  of  its 
officers,  and  that  the  liability  for 
not  guarding  the  bridge  suffidently 
when  it  was  being  operated  for 
public  use  rested  upon  the  dty, 
and  the  remedy  is  against  it.     Id, 


BUILDING  CONTRACT. 

Where,  by  a  building  contract,  dam- 
ages for  delay  on  the  part  of  the 
contractor  to  perform  his  contract 
within  the  time  limited  were  fixed  < 
and  liquidated,  and  the  work  con- 


tracted for  could  not  be  completed 
until  other  work  to  be  done  bv  the 
owner  was  finished,  hdd,  that  a 
failure  on  the  part  of  the  latter  to 
finish  his  work  in  season  to  enable 
the  contractor  to  complete  his  con- 
tract within  the  time  spedfied  was 
a  suffident  excuse  for  delay,  and 
discharged  him  from  liability  for 
the  liquidated  damages ;  and  this 
although  some  work  not  affected 
by  the  delay  of  the  owner  was  not 
completed  within  the  time ;  that  as 
the  damages  were  payable  upon  a 
failure  of  entire  completion,  which 
was  rendered  impossible  by  the 
owner's  act,  a  recovery  could  not 
be  had  for  a  failure  which  she 
made  Inevitable.     Weeks  v.  LUtU. 
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CASES  BEVERSED,  DISTIN- 
GUISHED, ETC. 

Baucuev.  Stover  (24  Hun,  109), 
versed.    Batteus  v.  Stowr. 


IT,  T.  a.  M.  MWc  Pan  A»'n  v.  Bern. 

Works  (25  Hun,  475).  reversed. 

T.  8.  M.  Milk  Pan  Aee'n  v. 

Bern.  Aff.  Works.  22 


t 


SchUchting  v.  Wintaen  (25  Hun,  626). 
overruled ;  LitUetoood  v.  Mt^or, 
etc.  30 

HaU  V.  Brooks  (25  Hun,  577),  re- 
versed.   HaU  V.  Brooks.  33 

M6Kee  v.  U.  8.  (12  Ct.  Claims,  504 ; 
97  U.  S.  233),  distinguished.  Dan- 
olds  V.  The  State  49 

Swift  V.  The  State  (26  Hun,  508),  re- 
versed.    Swift  V.  The  State.       52 

In  re  Upson{Z^  Hun  [3fem.],  650),  re- 
versed.    In  re  Upson,  67 

AtVy-Ghn,  y.N.  Am.  L.  Ins.  Co.  (26 
Hun,  294),  modified.  Atfy-Gen. 
V.  If.  Am.  L.  Ins.  Co.  94 

Brevoort  v.  City  of  Brooklyn  (18 
Hun,  388),  reversed.  Brevoort  v. 
City  of  Brooklyn.  128 


Wagw  V.   Wager  (21  Hun,  98), 
versed.     Wager  v.  Wager.         161 


INDEX. 


659 


Chipman  v.  Montgomery  (68  N.  Y. 
221),difltiiiguiBbed.  Wager  v.  Wager. 

168 

Indig  v.  Nat,  €Uy  JB'*(80  N.  Y.  100), 
distinguished.  Briggs  et  al.  ▼. 
Cent.  Nai.  Bk.  184 

JohnBon  ▼.  Town,  of  Iratburgh  (47  Vt. 
28  ;  19  Am.  Rep.  Ill),  disapproved. 
Ptote  V.  CUy  of  Gohoea.  324 

Holcomb  V.  Tovon  of  Danby  (51  Vt 
428),  disapproved.  Platz  ▼.  CUy  of 
Cohoes.  224 

Bonoorth  ▼.  Stoansey  (10  Mete  868), 
disapproved.  PkUz  v.  CV^  of  Co- 
hoes.  224 

<7bn««  V.  Andover  (10  Allen,  18),  dis- 
approved.   Plaiz  V.  (^  of  Chhoes. 

224 

^Atf^  V.  T^^d^otf.  B.  B.  Co.  (14  J. 
&S.211),rover8ed.  SohuU^Y, Third 
Ave.  B.  B.  Co.  242 

Bobbins  v.  i2o5&J9M  (16  J.  ft  S.  198), 
reversed.     Bobbins  v.  Ao&Mtm.  251 

/n  re  Bwieh  (12  Wend.  280),  distin- 
guished.   In  re  HuSburt.  264 

Enoch  Morgan's  SoTut  Co.  v.  TroxeU 
(2S  Hun,  632),  reversed.  Eh4}ch 
Morgan's  Sons'  Co.  v.  Troxdl.    292 

ffennequin  v.  CZtftM  (77  N.  Y.  429;  88 
Am.  Rep.  641),  distinguished. 
Bradner  v.  Strang.  806 

J^tfoZ  V.  OtorA;  (96  U.  S.  704),  distin- 
guished.   Bradner  v.  Strang.   806 

-Harri*  v.  P«rry  (28  Hun,  244),  re- 
versed.   Harris  v.  Perry.         808 

Johnson  V.  Humboldt  Ins.  Co.  (91  111. 
98  ;  88  Am.  Rep.  47),  disapproved. 
Steen  v.  JVSa.  i'l  Ins.  Co.  834 

^iZawn  V.  2f.  T.  Uh.  Ins.  Co.  (7  Gray, 
61),  disapproved.  Steen  v.  Niag. 
F.  Ins.  Co.  324 

Walsh  V.  Hartford  F.  Ins.  Co.  (78  N. 
Y.  5),  distinguished.  iSiC^en  v.  i^Tta. 
F.  Ins.  Co.  827 


Fa/i  AUen  v.  Farmers'  J.  S.  Ins.  Co. 
(64  N.  Y.  467),  distinguished.  iS^«n 
V.  JVw.  F.  Ins.  Co.  827 

Marvin  v.  UhwerscU  L.  Ins.  Co.  (8  N. 
Y.  278),  distinguished,  Ste&n  v. 
i^ia.  Jr.  i?w.  Co.  327 

-flandy  V.  Draper  (28  Hun,  266),  re- 
versed.   Handy  Y.  Draper.       334 

-B*a«  V.  Nat.  Park  Bk.  (15  J.  k  S. 
302),  reversed.  BiUs  y.  Nat.  Park 
Bk.  848 

iV^iJtKey  V.  JV;»?2q^  (28  Hun,  651),  re- 
versed.    NeiUey  v.  NeiUey.        352 

6?ray  v.  CUy  of  Brooldvn  (2  Abb.  Ct. 
App.  Dec.  267),  distinguished. 
FHtepatrick  v.  Slocum.  366 

Zew  V.  Zo«6  (15  J.  &  8. 61),  reversed. 
Levy  V.  X^.  386 

Gruman  v.  iSroftA  (81  N.  Y.  25),  dis- 
tinguished.    Lefvy  V.  Loeb.       389 

CamronY.  Thompwni^  N.  Y.  418), 
distinguished.    Xeiy  v.  Lo^.    389 

/nr6Pfc(^ett  (27  Hun,  12),  reversed. 
In  re  Blodgett.  892 

In  re  Cursor  (25  Hun,  679),  reversed. 
In  re  Cursor.  401 

West  V.  JfopM  r4  Red!  496),  over- 
ruled.    In  re  Ourser.  4()3 

First  Nat.  Bk.  v.  Fourth  Nat.  Bk. 
(24  Hun,  241),  modified.  First 
Nat.  Bk.  Y.  Fourth  Nat.  Bk.    416 

Ctews  V.  Bk.  N.  Y.  Nat.  Bkg.  Assn.  (8 
Daly.  476).  reversed.  GImds  v.  Bk. 
N.  T.  Nat.  Bkg.  Assn.  418 

Wood  V.  Bobinson  (22  N.  Y.  664),  dis- 
tinguished.     Murphy  V.  Briggs. 

In  re  NT.  S  W.  S.  B.  B.  Co.  (27 

Hun,  57),  reversed.    In  reN.T.  A 

W.  S.  B.RCo.  453 

Mayor,  etc.,  v.  CurUiffi^  N.  Y.  165), 
distinguished.     Devlin  v.  SmUh. 

477 

ikwp  V.  LUchfleld  (42  N.  Y.  351),  dis- 
tinguished.   Devlin  v.  i^i^A.   479 
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Loaee  v.  Clute  (51  N.  Y.  494),  diatin- 
guisbed.    DeoUnY.&mUh.        479 

lUggsv,  Oragg  (26  Hun,  90),  levereed. 
J&gg$  V.  Cragg.  479 

Bexfan  ▼.  Cooper  (72  N.  Y.  817)  difl- 
tingoished.    BAggs  ▼.  Or(^^.     489 

People,  ex  rel.  Stcmton,  ▼.  Tioga  Com. 
Pleas  (19  Wend.  78),  diatlngaiBhed. 
WiUiama  ▼.  Ingersott,  618 

TTott*  V.  P{>r^  (3  B.  ft  B.  743),  stated 
to  have  been  overruled.  WiUiame 
V.  IngereoU.  522 

J»  re  Mut.  L.  Ins.  Go.  (27  Hun,  22). 
overruled  as  to  chapter  226,  Laws 
of  1871.    In  re  Mut.  L.  Ins.   Co. 

530 

Welsh  y.  Oossler  (15  J.  ft  8.  104),  re- 
versed.     Welsh  v.  Oossler.         540 

In  re  Lowden  (25  Hun ,  484),  modified. 
In  re  Lowden.  548 

Prov.  A  8.  8.  8.  Co.  v.  Ph/mix  Ins. 
Co,  (22  Hun,  517),  reversed  in  part. 
Prov.  d8.8.8  Co.  v.  Phomix  Ins. 
Co.  559 

Weeks  v.  LUtle  (15  J.  &  a  1),  reversed 
in  part.     Weeks  v.  LUOe.  566 

Lyons  v.  Munsan  (99  U.  S.  684),  dis- 
nnguisbed.  Towti,  of  LyonM  v. 
Chamberlain.  588 

Dunlop  V.  ^wry  (23  Hun,  509),  re- 
versed.     Dunlop  v.  -4i>tfry.         592 

iSfcAMto  V.  Schulte  (27  Hun,  26),  re- 
versed.   SehuUz  V.  3cAt<Az.       644 


CAUSE  OP  ACTION. 


An  action  is  not  maintainable  aeainst 
the  receiver  of  an  insolvent  life  in- 
surance oompanv,  to  recover  for 
services  rendered  by  an  attorney  to 
tbe  corporation  after  the  appoint- 
ment of  the  receiver  ;  the  company 
or  its  officers  cannot,  after  sucn  an 
appointment,  subject  the  funds  in 
the  receiver's  hands  to  any  legal 
liabilitr.  Barnes  v.  Neweornb.    108 


When  person  interested  in  es~ 

tote  mctjj  bring  action  to  construe  tmS. 
See  Wager  v.  Wager.  161 

CODE  OF  CIVIL  PROCEDURE. 

§    840.    Coev.  Baymand.   (Mem. 

612 
§§    440,441.    M.  N.  Bank  v.  P.  y. 
Bank.  397 

648,649.  BiOs  y.  N.  P,  Bk.  Z4A 
655.    HaU  v.  Brooks.  43 

677, 678.  Bills  v.  N.  P.  Bk.  843 
682.  N.&iSiL.Banky.M.N. 
Bank.  440 

722.  8ehvUe  v.  T.  A.  B.  R.  Co. 

2^ 

723.  N.  T.  8.  M.  M.  P.  Assn. 
V.  Bern.  Ag.  Works.  S3 
787.    M.  N.  Bk.  v.  P.  N.  Bk. 

397 
1440.  Molntyre  v.  8anford.  634 
2545.    Baucus  v.  SUner.  1 

2662.    In  re  Cursor.  401 


CODE  OP  PROCEDURE. 

30.    Coe   V.    Baymond.  (Mem.) 

616 

99.  Maples  v.  Maekey.  143 
282,286.  Bias  v.  If.  P  Bk.  346 
375 ,  379.    Maples  v.  Maekey.  146 

COMMISSIONS. 

Cf  receiver  of  insolvent  l\fe 

insurance  company,  how  faed  and 
upon  what  assets  auowable. 

8ee  Atty.'Qenl.  v.  N.  A.  L.  Ins, 
Co.  94 

Of  assignee  for    henefU    of 

creditors  on  compromise  by  amgncr 
with  creditors. 

8ee  In  re  HulbeH.  259 


COMMISSION  (TO  TAKE  TESTI- 
MONY). 

1.  On  cross-examination  of  one  of 
the  plaintiffi,  whose  testimony 
was  taken  by  commission,  he  was 
requested  to  annex  copies  of  any 
correspondence  with  E.  &  C.  S. 
He  annexed  extracts  from  and  not 
the  whole  of  the  letters.  On  the 
trial  plaintiffs  read  these  extracts 
under   objection    and    exception. 
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Held  DO  error ;  tUat  while  defend- 
ants were  entitled  to  the  whole 
of  the  letters,  their  remedy  was 
by  motion  in  advance  of  the  trial 
either  to  have  the  execution  of  the 
commission  corrected  by  annexing 
the  fall  letters  or  striking  oat  the 
extracts,  or  to  suppress  the  deposi- 
tion; and  not  having  taken  that 
remedy  they  must  be  held  to  have 
assented  to  the  mode  in  which  the 
commission  was  executed.  Wright 
V.  Cabot.  570 

2.  Where  there  has  been  an  opportu- 
nity to  correct  an  imperfect  execu- 
tion of  a  commission,  either  bv  or- 
dering a  re-execution  or  quashing 
the  return,  no  objections  because 
of  such  imperfect  execution  will 
be  heard  on  the  trial.  Id. 


COMMITMENT 

1.  Where  the  petition  on  application 
for  a  writ  of  ?idbe(U  corpus  to  in- 
quire into  the  cause  of  detention  of 
one  confined  in  a  penitentiary  did 
not  allege  that  the  relator  was  de- 
tained without  a  proper  warrant  of 
commitment,  and  the  writ  did  not 
require  the  keeper  to  return  the 
warrant  or  other  instrument  under 
and  by  virtue  of  which  he  detained 
the  relator,  but  simply  required  a 
return  of  the  cause  or  his  impris- 
onment, Tield,  that  certified  minutes 
of  the  court  showing  judgment 
and  the  sentence  imposed  suffi- 
ciently answered  the  writ,  and  the 
keeper  was  not  required  to  return 
the  warrant.  PeopUy  ex  rd, 
Trainor,  v.  Baker.  460 

^.  M  Hems  tliat  a  warrant  of  com- 
mitment in  such  case  is  simply  an 
authority  and  direction  to  the  sher- 
iff or  other  officer  to  take  the  pris- 
oner to  the  penitentiary ;  he  is  not 
detained  by  virtue  thereof,  but  by 
virtue  of  the  judgment,  and  if  the 
officer  furnishes  tne  keeper  with  a 
certified  copy  of  the  juogment,  it 
is  sufficient  evidence  of  his  author- 
ity, and  he  need  not  retain  the  mtt- 
Umue.  Id. 

8.  It  seems  also  if  the  prisoner  has 
been  properly  and  legally  sen- 
tenced to  prison  he  cannot  *be  re* 


leased,  because  of  a  defect  in  the 
mittimus.  When  he  is  safely  in  the 
proper  custody,  there  is  no  office 
lor  a  mitt%mv4  to  perform.  Id. 


CX)MMON  CARRIER. 

1.  A  shipping  contract  will  not  be  con- 
strued as  exempting  the  carrier 
from  liability  for  his  own  negli- 
gence, unless  the  intent  is  so 
plainly  and  distinctly  expressed  as 
that  it  cannot  be  misunderstood  by 
the  shipper  ;  it  cannot  be  inferred 
from  general  words  in  the  contract. 
NichUas  v.  N.  T.  C.  dbH.  B.  B.  B. 
Co.  870 

3.  Plaintiff  shipped  a  quantity  of 
fruit  trees  by  defendant's  road  ; 
the  shipping  contract,  among  a 
great  number  of  special  exemp- 
tions from  liability  on  the  part  of 
the  carrier,  contained  the  follow- 
ing, for  "damage  occasioned  by 
delays  from  any  cause  or  from 
change  of  weather.'*  The  trees 
were  lost  by  the  negligent  delay  of 
defendant  in  the  transportation.  In 
an  action  to  recover  damages,  held, 
that  such  a  loss  was  not  covered 
by  the  exemption,  and  that  defend, 
ant  was  liable.  Id. 


COMMON  SCHOOLS. 

1.  The  superintendent  of  public  in- 
struction has  no  power  to  remove 
the  principal  of  a  normal  school 
established  under  the  act  of  1866 
(Chap.  466,  Laws  of  1866),  without 
the  concurrence  of  the  local  board. 
People,  ex  rel,  Oilmour,y.  Hyde,  11 


2.  The  provision  of  said  act  (§  4)  de- 
claring that  the  '*  employment "  of 
teachers  in  said  schools  shall  be 
subject  to  the  approval  of  the 
superintendent,  refers  to  the  act  of 
hiring.  When  the  approval  is  once 
g^ven,  the  contract  of  employment 
is  complete,  and  the  teacher  can 
only  be  discharged  by  the  authority 
in  whom  the  power  to  employ  is 
vested,  t.  e.,  by  the  concurrent  act 
of  the  local  board  and  the  superin- 
tendent. Id. 

8.  It  is  not  within  the  power  of  the 
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Buperintendent,  by  annexing  con- 
ditions to  his  approval,  to  cnange 
the  law  regulating  the  discharge 
of  teachers  of  these  schools,      id. 

4.  The  local  board  of  a  normal 
school  employed  one  H.  as  prin- 
cipal, whlcn  employment  was  ap- 
proved by  the  superintendent  "  to 
continue  in  force  during  the 
pleasure  of  the  board  and  the 
superintendent ; "  thereafter  the 
superintendent  withdrew  his  ap- 
proval and  directed  the  local 
board  to  recommend  another  prin- 
cipal, and  upon  its  declining  so  to 
do,  inade  an  appointment  himself 
which  the  boaixl  refused  to  recog- 
nize. In  proceedings  by  mandamus 
to  compel  such  recognition,  held, 
that  the  superintendent  had  no 
authority  to  attach  to  his  appro- 
val the  qualification  stated  ;  that, 
notwithstanding  the  action  of  the 
superintendent,  H.  remained  prin- 
cipal, and  the  refusal  of  the  board 
to  make  a  new  appointment  was 
not  an  omission  ' '  to  discharge  its 
duties"  within  the  meaning  of 
the  amendatory  act  of  1869  (Chap. 
18  Laws  of  1869),  and  so  did  not 
authorize  the  superintendent  to 
discharge  such  duties.  Id. 


CONFLICT  OF  LAWS. 

A  debt  created   by  an  award 

made  in  thU  State^  when  debtor  rer 
tides  here,  has  its  situs  in  this  State, 
and  cannot  be  affected  by  foreign  at- 
tachment. 

See  WiUiams  v.  IngersoU.  508 


CONSTITUTION. 

Povier  of  board  of  audit   to 

make  allowances  under  contracts  with 
State,  limited  to  claims  sustained  by 
common-law  evidence.  {Const.,  art.  o, 

§§  19.  24.) 
See  Swift  v.  State  ofN.  Y.  52 


CONSTITUTIONAL  LAW. 

1.  The  constitutional  provision  which 
denies  to  the  State  the  power  to 
pass  laws  impairing  the  obligations 
of  contracts  applies  as  well  to  con- 


tracts made  by  the  State  as  to 
those  made  by  individuals.  Dan- 
oldsv.  State.  36 

2.  The  title  of  the  act  of  1872  (Chap. 
872,  Laws  of  1872),  entitled  "  An 
act  in  relation  ta  the  Groton  aque- 
duct  and  other  public  works  in  the 
city  of  New  York/'  sufficiently 
states  the  subject  of  the  act,  and 
so  it  is  not  obnoxious  to  the  pro- 
vision of  the  State  Constitution 
(Art.  3,  §  16),  requiring  the  subject 
of  a  local  or  private  bill  to  be  ex- 
pressed in  its  title.     In  re  Upson. 

67 

3.  The  provision  of  the  State  Consti- 
tution (Art.  3,  §  18)  prohibiting 
legislation  authorizing  the  "con. 
struction  or  operation  of  a  street 
railroad/'  except  in  the  cases  speci- 
fied, is  prospective  in  its  operation, 
and  has  no  reference  to  or  effect 
upon  previously  existing  laws. 
People  V.  Bklyn  F.  &  Cl.  R.  Co. 

75 

4.  Acoordinfi^ly  hdd,  that  said  pro- 
vision did  not  affect  the  provision 
of  the  Railroad  Act  of  1839  (§  1, 
chap.  218,  Laws  of  1839)  author- 
izing railroad  corporations  to  oon- 
tract  with  other  like  corporations 
"for  the  use  of  their  respective 
roads ;  and  that  a  contract  between 
a  railroad  company  which  had 
acquired  the  right  and  had  con- 
structed and  was  operating  a  road 
over  Atlantic  avenue  in  the  city  of 
Brooklyn,  and  the  defendant,  by 
which  the  latter  was  authorized  to 
run  its  trains  over  the  road  of 
the  former  on  said  street,  was  not 
forbidden  by  said  constitutional 
provision.  Id. 

5.  Also  Tidd,  that  the  act  of  1876 
(Chap.  187,  Laws  of  1876),  author- 
izing  the  use  of  steam  in  drawing 
cars  on  Atlantic  avenue,  Brooklyn, 
was  not  violative  of  the  provifdon 
of  the  State  Constitution  (Art.  3, 
g  18),  which  prohibits  the  passage  of 
any  private  or  local  bill  granting 
"any  exclusive  privilege,  immunity 
or  franchise  whatever."  id. 


6.  Also  held,  that  the  question, 
whether  said  act  was  violative 
of  the   constitutional  prohibition 
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fonned  and  material  f  omiBhed  ap 
to  the  time  of  giving  tlie  certificate 
amounted  to  at  least  fifteen  per 
cent  more  than  the  amount  of  that 
and  prior  installmentfly  the  last  in- 
stallment to  be  paid  when  the  en- 
tire work  was  **  fully  completed." 
HM^  that  the  contract  provided 
for  a  completed  work  at  the  fixed 
sum  named ;  the  intent  being  to 
prevent  the  necessity  of  measure- 
ments and  computations  after  it 
was  executed  ;  and  that  plaintifTs 
legal  rights  were  limited  to  the 
contract-pricOi  save  as  to  alterations 
provided  for.     Swift  y.  State.      52 

11.  The  contract  authoriased  altera- 
tions to  be  made,  and  it  was  pro- 
vided that  "  if  such  alterations  in- 
crease the  amount  of  the  work, 
such  increase  shall  be  paid  for  only 
according  to  the  quantity  actually 
done  and  at  the  prices  fixed  in 
such  proposal  for  similar  work/'  to 
be  determined  by  the  engineer; 
after  the  completion  of  the  work, 
the  engineer  gave  a  certificate  of 
that  fact,  also  stating  that  certain 
alterations  had  been  made,  which 
increased  the  amount  of  work  in 
the  sum  of  $12,851.77.  Plaintiff, 
knowing  the  contents  of  the  certifi- 
cate, received  by  virtue  thereof  the 
balance  unpaid  of  the  sum  specified 
in  the  contract,  and  the  sum  speci- 
fied in  the  certificate  for  the  addi- 
tional work,  giving  a  receipt,  stat- 
ing  that  it  was  "  in  payment  of 
the  balance  due  him."  Plaintiff 
presented  a  claim  to  the  board  of 
audit  for  a  further  sum  which  was 
allowed.  There  was  no  claim  or 
evidence  of  error  or  mistake  on 
the  part  of  claimant  in  giving  the 
receipt.  On  appeal  as  authorized 
by  the  act  of  1881  (Chap.  211, 
Laws  of  1881),  Tield,  that  the  claim- 
ant was  not  entitled  to  a  further 
sum  under  or  by  virtue  of  the 
contract;  that  the  adjustment  by 
the  engineer  with  the  knowledge 
of  the  claimant  and  the  receipt  by 
him  as  a  final  payment  concluded 
him  from  making  a  further  de- 
mand l^^nst  the  State  ;  also,  that 
there  was  no  moral  consideration 
upon  which  the  claim  could  be 
based.  Id. 

12.  The  State  engineer  and  surveyor 
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was  required  by  resolution  of  the 
legislature  to  make  a  survey  and 
estimate  of  the  amount  of  work 
done  under  the  contract;  said 
engineer  made  a  report,  statins  in 
substance,  that  his  deputy  had 
made  the  survey  and  estimate  re- 
quired. The  deputy  testified  that 
in  making  measurements  to  dis- 
tinguish l^tween  work  done  under 
this  contract  and  a  subsequent  con- 
tract relating  to  the  same  matter, 
he  received  his  data  entirely  from 
one  H.,  and  that  the  computation 
was  not  based  upon  exact  measure 
ments;  it  appeared  that  it  was 
impossible  to  distinguish  between 
the  work  done  under  the  two  con- 
tracts. Upon  this  estimate  and 
information  received  from  others, 
the  engineer  reported  the  work 
done  by  claimant,  at  the  prices 
specified,  amounted  to  $39,875.12 
in  excess  of  what  he  had  received. 
The  claim  and  allowance  was  for 
this  excess.  Held,  that  the  question 
before  the  board  was  to  be  deter- 
mined upon  common-law  evidence ; 
that  the  report  of  the  engineer  was 
no  evidence,  and  there  was  nothing 
to  sustain  the  allowance.  (State 
Const.,  art  8,  §§  19. 24.)  Id. 

13.  Plaintiff  on  September  21. 1877. 
purchased  in  St.  Louis  a  ticket  for 
a  passa^  from  that  city  to  New 
York  over  the  several  railroads 
mentioned  in  coupons  annexed.  It 
was  specified  on  the  ticket  that  it 
was  *  'good  for  one  continuous  pas- 
sage to  point  named  in  coupon  at- 
tached;" also  that  the  company  sell 
ing  the  ticket  acted  only  as  agent 
for  the  other  roads,  and  assumed 
no  responsibility  beyond  its  own 
line,  and  that  the  holder  of  the 
ticket  agreed  with  the  several  com- 
panies "  to  use  the  same  on  or  be- 
fore" September  26,  and  if  he 
failed  so  to  do,  either  of  the  com- 
panies  might  refuse  to  accept  the 
ticket  and  demand  full  fare.  Plaint- 
iff left  St.  Louis  on  the  day  he 
bought  the  ticket;  he  stopped 
over  at  Cincinnati  and  at  Cleve- 
land; he  reached  Buf&lothe  24th, 
having  used  all  the  coupons  except 
one  entitling  him  to  passage  over ' 
defendant's  road;  he  stopped  there 
a  day  and  then  purchased  a  ticket 
from  Buffalo  to  Rochester,  where 
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he  remained  antil  the  afternoon  of 
the  26th,  when  he  took  passage  for 
New  York.  He  preaentea  hia 
ticket  to  the  conductor ;  it  was  ac- 
cepted and  punched  several  times, 
but  when  the  train  reached  Hudson, 
about  8  ▲.  M.,  September  27,  the  con- 
ductor declined  to  recognize  the 
ticket,  and  upon  plaintiff's  refusal 
to  pay  fare  to  New  York,  ejected 
him  from  the  car.  On  the  trial  of 
an  action  to  recover  damages,  after 
proof  of  these  facts,  plaintiff  was 
nonsuited.  Held  error;  that  the 
contract  evidenced  bj  the  ticket 
was  not  by  any  one  company,  or 
jointly  by  all  the  companies  named, 
but  was  a  separate  contract  by  each 
company  for  a  continuous  passage 
over  its  road;  that  plaintiff*  was  not 
bound  to  commence  his  passage  on 
defendant's  road  at  Buffalo,  but 
could  commence  it  at  any  interme- 
diate point  between  that  city  and 
New  York,  being  only  required 
when  commenced  to  make  it  con- 
tinuous; that  plaintiff  having  com. 
menced  his  passage  on  the  26th, 
having  presented  his  ticket  and 
the  same  having  been  accepted, 
it  was  then  used  within  the  mean 
ing  of  the  contract,  and  as  it  was 
not  specified  that  the  passage 
should  be  completed  on  that  day, 
he  was  entitled  to  go  throu^  on 
the  ticket.  Aiterbaeh  v.  JV.  j.  (7, 
<j6  H.  R.  B,  B,  Co,  281 


14.  Where,  upon  breach  of  a  contract 
of  employment,  by  a  wrongful  dis- 
charge of  the  employe,  an  action 
is  brought  by  him  before  the  expi- 
ration of  the  term  of  service,  but 
is  not  brought  to  trial  until  after 
the  expiration  thereof,  plaintiff  is 
entitled  to  recover  the  same  dam- 
ages as  he  would  have  been  en- 
titled to  had  the  action  been  com- 
menced after  the  expiration  of  the 
term,  t.  e.^  the  difference  between 
the  compensation  fixed  by  the  con- 
tract for  the  service  and  what 
plaintiff  has  received,  together  with 
what  he  was  able  to  earn  after  his 
discharge.  JSheraon  v.  Patoersr.  527 

•15.  Defendants,  who  were  doing 
business  in  New  York,  contracted 
with  one  F.  to  sell  him  a  quantity 
of  sugar  to  be  sent  from  St.  Vin- 


cent, and  to  be  "May-June  ship- 
ment." The  purchase-money  to  be 
paid  at  the  port  of  departure  F. 
thereupon  applied  to  plaintiffs  for, 
and  received  from  them,  a  letter  of 
credit  to  their  correspondents  in 
London,  which,  by  its  terms,  ex- 
pired unless  used  before  June  30, 
and  required  a  May  or  June  ship, 
ment,  and  bills  of  lading  to  plaint- 
iff's order ;  this  was  deliveKd  by 
F.  to  defendants ;  at  defendants'  re- 
quest a  credit  by  telegram  was  sub- 
stituted,  the  form  and  language  of 
which  was  dictated  and  proposed 
by  defendants.  It  contained  no  pro- 
hibition as  to  use  later  than  June. 
No  change,  however,  was  made  in 
the  original  contract.  No  shipment 
of  sugar  was  made  until  July,  when 
a  cargo  was  shipped,  the  bills  of  lad- 
ing being  made  to  plaintiffs,  and 
the  credit  was  used  therefor.  On 
arrival  of  the  sugars  at  New  York, 
F.  refused  to  receive  them,  because 
not  shipped  in  conipliance  with  the 
contract.  Plaintifra  thereupon  no- 
tified defendants  that  they  could 
not  receive  them  for  F.,  and  of- 
fered to  surrender  them  upon  pay- 
ment of  the  advances.  Upon  their 
refusal  to  take  them,  and  after  due 
notice,  plaintiffs  sold  the  suntrs. 
In  an  action  to  recover  the  balance 
of  the  advances  after  application 
of  the  proceeds  of  sale,  luld,  that 
F.  was  not  bound  to  accept  sugars 
shipped  in  July  ;  that  neither  de« 
fend  ants  nor  their  representatives 
at  St.  Vincent  acquired  a  right  to 
use  the  credit  after  June  S),  al- 
though the  form  of  the  telegraphic 
credit  enabled  them  to  do  so;  that 
in  substance  and  effect  defendants 
took  plaintiffs'  money  as  a  forced 
loan  or  advance  upon  the  consign- 
ment  of  the  sugars  to  be  sold  on 
commission  on  their  account ;  that 
plaintiffs,  therefore,  were  entitled 
to  recover,  and  a  nonsuit  was  error. 
Welsh  V.  Ooader.  540 


Where  upon  trials  parol  eci- 

denceis  gioen  wUhout  objection  as  to 
terms  of  contract  in  addition  to  the 
written  contract,  and  the  question  as 
to  what  the  contract  was  is  thus  sub- 
mitted as  a  question  of  fact,  and  there 
is  evidence  sufficient  to  sustain  a  Mr 
diet,  it  is  conduMve   here. 
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See  DeBewise  v.  P.  <£  8.  8.  Co. 

{Mem.)  614 

See  BuiLDiKO  Coiitract. 

Covenants.  » 


CONVERSION. 

Plaintiff*B  complaint  in  an  action  for 
conTersion  of  personal  property,  al- 
leged in  substance  the  execution 
aim  delivery  to  plaintiff  by  W.,  the 
then  owner,  of  a  chattel  mortgage 
upon  the  property,  a  demand  of 
.payment,  and  that    "  thereupon, 

earsuant  to  said  mortgage,  plaint- 
\  was  entitled  to  the  immediate 
possession  and  control  of  the  prop, 
erty  so  mortgaged  and  became  the 
owner  thereof,  and  thereupon  took 
the  same  into  his  possession,"  and 
while  lawfully  and  quietly  posses- 
sed thereof,  that  defendant  wrong- 
fully took  and  converted  the  same. 
A  copy  of  the  mortgage  was  at- 
tached. By  its  terms,  the  debt  se- 
cured by  the  mortage  was  pay- 
able on  demand.  I>efendants  de- 
murred, claiming  that  the  com- 
plaint was  defective  in  not  aver- 
ring that  default  had  been  made 
in  the  payment  of  the  mortra^e. 
Held  untenable;  that  the  allega- 
tions  of  ownership  and  lawful  pos- 
session were  sufficient  without 
setting  forth  in  detail  how  title 
was  acquired;  and  also  that  a  de- 
fault was  clearly  to  be  implied 
from  the  facts  stated.  Maiecm  v. 
OBeOly.  156 


CORPORATIONS. 

A  law  creating  a  corporation  may  im- 
pose  upon  parties  dealing  with  it 
such  restrictions  as  the  enacting 
power  may  deem  proper  in  apply- 
ing or  subjecting  its  assets  to  the 
discharge  of  its  obligations,  and 
may  provide  that  any  one  or  more 
of  the  usual  remedies  of  creditors 
shall  in  certain  cases  be  withheld 
from  them.  Nat.  8.  db  L.  Bk.  v. 
Mech.  Nat.  Bk.  467 

LidbiUty  qf,  to  taxation  under 

act  ehapt&r  542,  Lcwe  of  1880. 

See  N.  G.  L.  Co,  v.  CUy  of  Brook- 
lyn. 409 


8ee  Insurancb  fFiRB). 
Inburancb  (Life). 
Insurance  (Marine). 
manufacntrino  corporations. 
Municipal  Corporations. 
Railroad  Corporations. 


COUNTER-CLAIM. 

Defendant's  answer  in  an  action  for 
trespass  set  up  a  counter-claim  for 
rent  due  W.  for  premises  other 
than  those  on  which  the  damage 
was  done,  to  which  there  was  no 
reply.  No  point  was  made  on  the 
trial  in  respect  to  this  counter- 
claim, but  subsequently  defendant 
moved  to  reduce  the  verdict  and 
judgment  by  the  amount  of  the 
counter-claim.  Held,  that  the  court 
on  such  motion  was  justified  in 
taking  into  consideration  the  legal 
objection  to  the  counter-claim ;  and 
that  the  motion  was  properly  de- 
nied.  Moire  v.  ManfCaUan  U.  E. 
Asen,  498 

COUNTY  COURT. 

When  queetion  as  to  jurisdio 

tion  of  County  Court  is  one  of  fact 
and  so  not  reviewable  here. 

See  Coe  v.  Baymond.  (Mem.)     612 


COURTS. 

See  Court  of  Appeals. 
County  Court. 
Surrogate's  Court. 


COURT  OP  APPEALS. 

1.  It  is  the  duty  of  this  court  to  de- 
termine a  constitutional  question 
only  when  it  is  directly  and  neces- 
sarily involved  in  the  issue  to  be 
determined.  People  v.  B.  F.  & 
C.  1.  B.  R  Co.  75 

2.  It  seems  that  it  is  only  when  some 
person  attempts  to  resist  the  opera- 
tion of  an  act  claimed  by  him  to 
impair  the  obligation  of  a  con- 
tract, and  calls  m  the  aid  of  the 
judicial  power  to  pronounce  it 
void  as  to  him,  his  property  or> 
rights,  that  the  objection  of  un- 
constitutionality can  be  presented 
and  sustained.  Id. 
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COVENANTS. 

1.  The  reoordiog  of  a  mortgage  con- 
taining a  covenant  to  keep  the 
huildings  on  the  mortfi^aged  prem- 
ises  insured  does  not  charge  a  sab- 
sequent  incumbrancer  with  con- 
structive  notice  of  the  covenant; 
the  Recording  Act  has  no  applica- 
tion  to  it.     Dunlop  v.  Awry.    692 

2.  Such  a  covenant  is  not  one  run- 
ning with  the  land,  but  is  entirely 
personal  in  its  character.  Id, 


DAMAGES. 

1.  Where,  upon  breach  of  a  contract 
of  employment,  bv  a  wrongful  dis- 
charge of  the  employe,  an  action 
is  brought  by  him  before  the  ex- 
piration of  the  term  of  service,  but 
is  not  brought  to  trial  until  after 
the  expiration  therdof,  plaintiff  is 
entitled  to  recover  the  same  dam- 
ages as  he  would  have  been  enti- 
tled to  had  the  action  been  com- 
menced after  the  expiration  of  the 
term,  i.  6.,  the  difference  between 
the  compensation  fixed  by  the  con- 
tract for  the  service  and  what 
plaintiff  has  received,  together 
with  what  he  was  able  to  earn  after 
his  discharge .     Meraon  v.  Powers. 

627 

2.  It  Heems  that  if  the  trial  is  before 
the  expiration  of  the  term,  plaintiff 
is  entitled  to  recover  such  actual 
damage  as  the  evidence  shows  he 
has  sustained  up  to  time  of  trial, 
and  if  at  that  time  the  loss  is  still 
only  probable,  the  recovery  should 
be  for  nominal  damages  only.    Id. 

3.  Where,  by  a  building  contract, 
damages  for  delay  on  the  part  of 
the  contractor  to  perform  his  con- 
tract within  the  time  limited  were 
fixed  and  liquidated,  and  the  work 
contracted  for  could  not  be  com- 
pleted until  other  work  to  be  done 
by  the  owner  was  finished,  Tidd^ 
that  a  failure  on  the  part  of  the 
latter  to  finish  his  work  in  season 
to  enable  the  contractor  to  com- 
plete his  contract  within  the  time 
specified  was  a  sufficient  excuse 

*  for  delay,  and  discharged  him  from 
liability  for   the  liquidated  dam- 


ages ;  and  this  although  some  work 
not  affected  by  the  delay  of  the 
owner  was  not  completed  within 
« the  time  ;  that  as  the  damages 
were  payable  upon  a  failure  of  en- 
tire completion,  which  was  ren- 
dered impossible  by  the  owner's 
act,  a  recovery  could  not  be  had 
for  a  failure  which  she  made  inev- 
iUble.    Weeks  v.  lAttU.  566 


Extent  of  liability  of  bank  for 


negligenee  in  collecting  a  draft  and  as 
to  aUowance  of  interest  as  damages. 
See  R  N,  Bank  v.  F.  N,Bank.  412 


Interest  properly  alloioed   as 


item  of  damages  in  action  of  trespass. 
See  Mairs  v.  M.  R  E,  Assn.     498 


DEATH. 

1.  When  one  injured  by  the  wrong- 
ful act,  neglect  or  defkalt  of  an- 
other brings  suit  and  recovers  dam- 
ages for  the  injury  in  his  life-time, 
in  case  death  subsequently  results 
from  the  injury,  his  personal  rep- 
resentatives cannot  maintain  an 
action  under  the  act  of  1847  (Chap. 
450,  Laws  of  1847).  Littlmood  v. 
Mayor,  etc.  24 

2.  Said  act  was  not  intended  to  im- 
pose a  double  liability,  but  simply 
to  give  a  right  of  action  where  a 
party,  having  a  good  cause  of  ac- 
tion for  a  personal  injury,  was  pre- 
vented, by  death  resulting  from 
such  injury,  from  enforcing  hia 
right,  or  who  omitted  in  his  life- 
time so  to  do.  Id. 

8.  It  seems  that  the  leg^lature  has 
the  power  to  create  the  double 
liabiUty.  Id. 


DEBTOR  AND  CREDITOR. 

A  law  creating  a  corporation  may 
impose  upon  parties  dealing  witn 
it  such  restrictions  as  the  enacting 
power  may  deem  proper  in  apply- 
ing or  subjecting  its  assets  to  the 
discharge  of  its  obligations,  and 
may  provide  that  any  one  or  more 
of  the  usual  remedies  of  creditors 
shall  in  certain  cases  be  withheld 
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from  them.    Nat,  8  d  L  B'k  ▼. 
Me(^,  NaL  B'k.  467 

Bte  Fraudttlskt  Coivybtancbs. 


DECEIT. 
i800  Fraud. 

DEED. 

WTien  general  terms  in  deed 

eawr  cmd  convey  lands  not  pa/rHeu- 
lariy  described, 

Sae  Sanders  v.  Townshend,  (Mem) 

628 


DEFENSE. 

Plaintiflfb  consigned  certain  mer- 
chandise to  the  firm  of  E.  &  C.  S. 
for  sale,  which  firm  employed  de- 
fendants as  brokers  to  and  they 
did  make  the  sale,  with  knowledge 
that  E.  &  C.  S.  were  not  the  sole 
owners  of  the  goods,  or  under  cir- 
cnmstances  sameient  to  pat  them 
upon  inquiry.  Soon  after  the  pro- 
ceeds of  sale  came  into  defendants' 
hands,  an  attachment  was  served 
upon  them,  issued  in  an  action 
brought  by  other  creditors  of  E.  & 
C.  S.  against  them.  No  portion  of 
the  proceeds  was  taken  under  the 
attachment.   But,  after  defendants 

.  had  been  fully  notified  of  plidntiffs' 
claim,  they  were  examined  in  sup- 
plementary proceedings,  after  judg- 
ment in  said  action,  and  testi- 
fied that  they  owed  E.  &  C.  S.  the 
balance  of  the  proceeds  of  such 
sale,  concealing  the  claim  and 
ownership  of  plaintiffs.  An  order 
was  made  that  they  pay  oyer  such 
balance  to  the  sheriff,  which  they 
did«  Hdd,  that  such  payment  was 
no  defense,  as  defendants  had  it  in 
their  power,  by  stating  the  facts, 
to  prevent  the  making  of  the  order, 
and  it  was  their  duty  so  to  have 
done ;  having  omitted  this  duty 
without  reason  or  excuse,  their 
payment  was,  in  effect,  voluntary. 
Wright  v.  Cabot.  570 

Discharge  in  bankruptcy  no 

drfense  to  action  to  recover  damages 
for  false  representations. 

Bee  Bradner  v.  Strang.  299 


When  equities  existing  as  be- 

ttoeen  mortgagor  and  mortgagee  can- 
not be  a/imled  of  by  former  in  action 
to  foreclose  brought  by  assignee  of 
m<yrtgam. 

See  Uiggs  v.  PursseU.  (Mem.)    608 


DEPOSITION. 

See  Commission  (to  take  tbsti- 
mont). 

DESCENT. 

1.  Where  a  will  contains  no  specific 
devise  of  the  testator's  real  estate, 
but  a  bare  power  of  sale  is  given 
to  the  executors,  and  the  title  de- 
scends to  the  heirs  of  the  testator, 
subject  to  the  execution  of  the 
power,  the  right  of  possession  fol- 
lows  the  title,  and  the  heirs  are  en- 
titled at  law  to  the  intermediate 
rents  and  profits.  Lent  v.  //award. 

169 

2.  Where  a  testator,  whose  will  au- 
thorized his  executor  to  sell  all  his 
real  and  personal  estate,  and  dis- 
posed of  the  proceeds,  after  the 
making  thereof,  had  a  child  born, 
and  thereafter  died,  leaving  said 
child  his  only  heir  at  law,  and  "  un- 
provided for  by  any  settlement, 
and  neither  provided  for  nor  in  any 
way  mentioned  in  his  will,"  Tield, 
that  under  the  statute  (2  R.  S.  65, 
§  ^),  the  whole  real  estate  de- 
scended  to  the  child  the  same  as  if 
the  father  had  died  intestate  ;  that 
he  did  not  take  under  the  will  or 
subject  to  any  of  its  provisions  ; 
and  that  where  the  executor  sold 
the  real  estate,  the  remedy  of  the 
child  was  not  confined  to  a  pursuit 
of  the  proceeds  of  sale,  but  that 
she  could  maintain  ejectment  to 
recover  the  same.  Smith  v.  Bobert- 
son.  555 


DEVISE. 
See  Wills. 

EJECTMENT. ' 
1.  Where  a  testator,  whose  will  au- 
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thorized  his  executor  to  sell  all  his 
real  and  personal  estate,  and  dis- 
posed of  the  proceeds,  after  the 
making  thereof,  had  a  child  born, 
and  thereafter  died  leaving  said 
child  his  only  heir  at  law,  and  "un- 
provided for  by  any  settlement, 
and  neither  provided  for  nor  in  any 
way  mentioned  in  his  will,"  held^ 
that  ander  the  statute  (2  R.  S.  65, 
§  40),  the  whole  real  estate  de- 
scended to  the  child  the  same  as  if 
the  father  had  died  intestate  :  that 
he  did  not  take  under  the  ¥rill  or 
subject  to  any  of  its  provisions ; 
and  that  where  the  executor  sold 
the  real  estate,  the  remedy  of  the 
child  was  not  confined  to  a  pursuit 
of  the  proceeds  of  sale,  but  that 
she  coiUd  maintain  ejectment  to  re- 
cover the  same.  Snwth  v.  Robert- 
9on,  555 

2.  Where,  however,  it  appeared  that 
the  real  estate  was  at  tne  time  of 
the  testator's  death  subject  to  a 
mortgage  which  the  grantee  paid, 
hMt  that  the  judgment  should  be 
without  prejudice  to  his  right  to  a 
lien  for  the  amount  so  paid,  or  to 
be  subrogated  to  the  rights  of  the 
mortgagee.  Id, 


EMINENT  DOMAIN. 

1.  A  law  authorizing  the  taking  of  a 
man's  land,  without  the  pledge  of 
the  faith  and  credit  of  the  State,  or 
of  one  of  its  political  divisions,  for 
the  payment  of  the  compensation, 
but  remitting  the  owner  for  his  sole 
remedy  to  a  fund  to  be  obtained  by 
taxation,  according  to  benefits,  of 
certain  specified  lands  in  a  limited 
assessment  district,  is  not  a  sure 
and  adequate  provision,  dependent 
upon  *'  no  hazard,  casualty  or  con- 
tingency whatever,"  such  as  is  re- 
quired to  meet  the  constitutional 
prohibition  against  the  taking  of 
private  property  without  making 
compensation.  JSage  v.  Oity  of 
B'idyn,  189 

2.  In  proceedings  by  a  railroad  cor- 
poration to  acquire  title  to  lands 

•  under  .the  water  of  the  Hudson 
river  which  had  been  granted  by 
the  State  to  the  owners  of  the  up- 
lands,  the   petition  contained  an 


ofier  on  the  part  of  the  company 
to  construct  a  draw-bridge  to  give 
access  from  the  river  to  the  docks 
of  the  land-owners.  After  an 
order  had  been  made  and  appealed 
from  appointing  commissioners,  on 
application  of  the  companv  an 
order  was  granted  giving  it  leave 
to  withdraw  the  offer  and  to  amend 
the  petition  accordingly.  Hdd,  that 
the  court  had  no  power  to  so 
amend  the  petition ;  tnat  no  such 
power  was  given  by  the  provision 
of  the  General  Railroad  Act  (8  20, 
chap.  140,  Laws  of  1850),  which 
authorizes  the  correction  of  "  any 
defect  or  informality."  In  re  N. 
T,  &  W,  8.  E.B.CO.  453 


EQUITY. 

Juriidiction  of,  to  eoruirue  tcUU 

and  to  compel  accounting  by  executors. 
See  Wager  v.  Wager,  161 

When  eqyiiJty  vnll  not  enforce 

techmcaC  legal  tttle  to  securities. 
See  Bobbins  v.  Bobbins,  251 


ESTOPPEL. 

When   bank    not  estopped  by 

statements  of  its  teller  from  disputing 
its  UcMUy  wpon  a  raised  draft. 

See  ClefM  v.  Bank  of  If,  T,        418 

• 

When    town     not     estopped, 

M  against  bona  fde  holder,  b^  recital 
in  bonds  issued  %n  aid  of  a  railroad. 

See  Town  of  Lyons  v.  ChamberUdn. 

578 

Whev^  mortgagor  estopped,  by 

declaration  that  mortgage  is  good  for 
the  uhole  amount,  from  setting  up  de- 
fense thereto. 

See  Biggs  v.  PursseU.  {Mem,)    608 


EVIDENCE. 

1.  In  an  action  against  a  street  rail% 
road  company  to  recover  damages 
for  an  injury,  the  evidence  was  con- 
flicting as  to  the  circumstances  of 
the  accident,  plaintiff  and  two  wit- 
nesses testifying  that  he  was 
pushed  or  thrown  from  the  car  by 
the  conductor,  the  latter  and  an- 
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other  witnefls  for  defendant  that 
this  was  not  so,  bat  that  plaintiff 
jumped  from  the  car.  R.,  one  of 
plain tiflTs  witnesses,  a  car-driver 
who  had  been  discharged  by  de- 
fendant, was  asked  on  cross-exam- 
ination, in  substance,  if  he  did  not 
have  a  conversation  with  P.,  an- 
other car-driver,  in  which  he 
sought  to  induce  P.  to  testify 
falsely  that  his  brakes  were  out  of 
order,  so  as  to  fix  the  companv  with 
liability,  in  another  case  ;  tnis  R. 
denied.  P.  was  called  as  a  witness 
for  the  defendant,  and  the  offer 
was  made  to  prove  by  him  such  a 
conversation.;  this  was  objected 
to  and  excluded.  Held  error,  SchtUtz 
V.  Third  Ave.  R,  B.  Co,  342 

2.  It  is  competent  for  a  party  against 
whom  a  witness  has  been  called  to 
prove  acts  or  declarations  of  his, 
showing  feelings  of  hostility  or 
malice  on  his  part  toward  such 
party.  If  upon  cross-examination 
ne  aenies  such  facts,  they  may  be 
proved  bv  other  witnesses,  as  the 
inquiry  into  his  state  of  feeling 
toward  the  party  is  not  ooUateral. 

Id, 

8.  It  seemSy  however,  that  the  evi- 
dence to  show  hostile  feelines  of  a 
witness  should  be  direct  and  posi- 
tive and  not  very  remote.  Id, 

4.  Prior  to  March  27,  1875,  plaint- 
iffs,  who  were  partners  doing  busi- 
ness at  Rochester,  had  had  exten- 
idve  business  transactions  with  de- 
fendants, who  'were  commission 
merchants  in  New  York,  and  the 
parties  had  been  in  the  habit  of 
exchanging  credits.  Plaintiffs  had 
sent  to  the  defendants  four  notes 
to  take  up  other  paper  about  ma- 
taring,  which  notes  defendants 
had  negotiated  and  used.  On  that 
day  defendant  S.  wrote  to  plaintifiii, 
stating  in  substance  that  they  had 
not  used  said  notes  and  had  them- 
selves paid  the  paper  they  were 
fiven  to  renew.  And  on  April  2, 
875,  said  defendant  wrote  again 
asking  for  four  other  notes.  These 
plaintiffs  sent  in  reliance  upon  the 
statements  ttiat  the  other  notes 
had  not  been  used.  Defendants  re- 
ceived and  negotiated  them,  nsing 
the  proceeds.    Soon  after  defend- 


ants failed ;  petitions  in  bankruptcy 
were  filed  against  them  and  they 
were  discharged ,  being  then  in- 
debted to  plaintiffs  on  all  their 
accounts  and  transactions  about 
$1,000,  aside  from  the  proceeds  of 
the  four  notes,  which  having 
passed  into  the  hands  of  btma  JUde 
holders,  plaintiffs  were  obliged  to 
pay.  In  an  action  to  recover  dam- 
ages because  of  the  false  repre- 
sentation, held  that  plaintifiB  were 
properly  allowed  to  testify  that 
they  sent  the  last  notes  in  reliance 
upon  said  representations ;  and  that 
a  refusal  to  permit  the  defendants 
H.  to  testify  that  they  did  not 
have  any  intention  to  defraud  was 
not  error ;  nor  was  a  refusal  to  al- 
low defendants  to  testify  for  what 
purpose  the  last  four  notes  were 
obtained.  Bradner  y.  Strang,  299 

5.  Plaintiff  B.  testified,  without  ob- 
jection, that  a  few  months  after 
the  failure  he  was  told  by  defend- 
ant S.  that  when  he  got  his  dis- 
charge he  would  have  the  ability 
and  disposition  to  make  an  hon- 
orable settlement  with  plaintiffis. 
Defendants'  counsel  requested  the 
court  to  charge  the  jury  to  disre- 
gard such  evidence.  The  court 
made  no  mention  of  it  in  its  charge. 
Held,  that  the  evidence  was  imma- 
terial and  the  refusal  to  grant  the 
request  was  not  error.  Id. 

6.  R  seems  that  if  the  evidence  was 
regarded  by  defendants'  counsel  as 
prejudicial,  it  should  have  been 
objected  to  when  offered.  Id, 

7.  Where  the  certified  copy  of  the 
minutes  of  the  court  furnished  the 
keeper  of  a  penitentiary  imper- 
fectly described  the  crime  of  which 
the  prisoner  was  convicted,  held, 
that  the  keeper  could,  upon  return 
to  a  writ  of  habeas  corpus,  show 
by  the  records  of  the  court  what 
the  precise  crime  was;  and  so,  that 
the  sentence  was  legal,  and  the  de- 
tention aathoriied.  People,  ex  rel. 
Trainor,  v.  Baker,  460 

8.  JR  seems  that  this  cannot  be  shown 
by  parol  evidence,  but  should  be 
proved  by  the  records.  Id. 

WierSy  aUhoygh   question  to 
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witness  is  too  broody  ihe  answer  is  con- 
fined toprecise  issue,  there  is  no  error. 
See  WrigU  v.  Cabot,  570 


EXCEPTIONS. 

Ezceptiona  taken  upon  the  trial  of 
Hpedfic  qaestioDS  of  fact  arising 
in  an  equity  action  and  ordered  to 
be  answered  by  a  jury  shoald  be 
presented  for  review  before  final 
jadgment;  they  may  not  be  con- 
sidered on  motion  for  a  new  trial 
of  the  action  after  judgment. 
(Jha/pin  V.  Thompson,  270 


EXECUTION. 

The  provision  of  the  Code  of  Civil 
Procedure  (§  1440,  as  amended  by 
§  2.  chap.  681,  Laws  of  1881),  pro- 
viding  that  if  the  title  of  one 
claiming  under  a  sherifPs  deed  land 
sold  on  execution  is  adjudged  void 
in  an  action  brought  by  the  judg^ 
ment  debtor,  the  judgment  shall 
have  no  force  unless  the  plaintiff 
shall  pay,  within  the  time  specified, 
the  amount  paid  on  the  sale,  with 
interest,  costs  and  expenses,  etc.. 
has  no  application  in  an  action 
wherein  relief  is  sought  against  a 
fraudulent  act  of  such  grantee. 
Molntyre  v.  /Sanford.  684 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  Under  the  provision  of  the  Revised 
Statutes  (2  R.  S.  84,  §  13)  declaring 
that  any  j  ust  claim  which  a  testator 
had  against  one  named  as  executor 
of  his  will  shall  be  included  in  the 
inventory,  *'  and  such  executor 
shall  be  liable  for  the  same  as  for 
so  much  money  in  his  hands    *    * 

*  and  he  shall  apply  and  dis- 
tribute the  same  in  the  payment 
of  debts,"  etc.,  an  executor,  al- 
though insolvent  at  the  time  of  his 
appointment,  is  bound  to  account 
for  a  debt  so  due  from  him.  and 
should  be  charged  therewith  on 
settlement  of  his  accounts  as  for  so 
much  money  in  his  hands.  (Mil- 
ler and  Finch,  JJ.,  dissenting.) 
Battens  v.  Stover.  1 

2.  M  seems,  however,  that  the  liability 


of  the  executor  is  not  in  all  re- 
spects the  same  as  if  he  had  actu- 
ally received  so  much  money  ;  if 
wholly  unable  to  pay  in  pursuance 
of  an  order  or  decree  of  the  surro- 
gate, because  of  insolvency,  he 
cannot  be  attached  and  punished 
for  contempt,  nor  would  he  be 
guilty  of  embezzlement.  Id. 

3.  It  seems  also  to  be  proper  for  a  sur- 
rogate, in  a  decree  which  charges 
an  executor  with  a  debt  due  from 
him,  to  specify  the  charge  thus 
made  separately,  so  as  to  protect 
his  rights.  (Code  of  Civil  Proced- 
ure, §  2545.)  Id. 

4.  As  to  whether,  where  an  executor 
has  given  securitv,  his  sureties  will 
be  held  respousiole  for  his  debt  as 
for  so  much  money  received,  qvcsre. 

Id. 

5.  An  executor  is  always  a  trustee  of 
the  personal  estate  of  the  testator, 
and  can  be  called  to  account  there- 
for as  such  in  a  court  of  equity,  al- 
though  no  express  trust  be  created 
by  the  will.     Wager  v.  Wager.  161 

6.  Anv  person  claiming  an  interest 
in  the  personalty,  either  as  legatee 
under  the  will,  or  as  entitled  to  it 
under  the  statute  of  distributions, 
may,  when  the  executor  claims 
such  interest  in  his  own  right, 
bring  suit  against  him  to  settle 
the  construction  and  ascertain  the 
validity  of  the  provisions  of  the 
will,  BO  far  as  plaintiff's  interest  is 
concerned,  and  to  enable  him  to  ob- 
tain from  the  executors  such  por- 
tions of  the  estate  as  he  is  either 
legally  or  equitably  entitled  to.  Id. 

7.  It  seems,  that  where  complete  relief 
can  be  obtained  in  a  Surrogate's 
Court,  a  court  of  equity,  while  it 
has  jurisdiction,  may  in  its  discre- 
tion  decline  to  entertain  an  action 
for  an  accounting  or  other  relief 
against  executors.  Id, 

8.  The  will  of  L.,  after  giving  vari- 
ous legacies,  contained  a  clause  au- 
thorizing his  executors  to  sell  all 
of  his  r^  estate,  except  his  home- 
stead farm,  at  such  times  and  prices 
as  to  them  should  seem  best  for 
the  interest  of  the  estate,  and  after 
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carrying  oat  the  foregoing  proris- 
ioQs  to  invest  the  balance  of  the 
estate  in  their  hands  in  bonds  and 
mortgages  or  in  State  stocks.  One- 
half  of  such  balance  the  testator 
gave  to  his  daughter  L  ,  to  be  paid 
to  her  when  she  arrived  of  age ;  in 
case  of  her  death,  before  the  testa- 
tor's wife,  without  lawful  issue, 
the  same  to  be  paid  to  the  wife. 
The  other  half  he  gave  to  his  wife, 
to  be  paid  to  her  ten  years  after  his 
decease.  In  case  of  her  death  be- 
fore  the  daughter,  said  one-half  to 
be  paid  to  the  daughter.  The  home- 
stead farm  was  devised  to  the  wife 
for  life.  The  executors  received 
the  rents  and  profits  of  the  real  es- 
tate. In  an  action  for  an  account- 
ing, heldt  that  by  said  clause  there 
was  a  conversion  of  the  testator's 
real  estate,  with  the  exception 
specified,  into  personalty,  as  of  the 
time  of  his  death,  and  a  gift  of  the 
converted  fund  together  with  the 
intermediate  income  to  the  wife 
and  daaghter  with  cross-remain- 
ders; and  that  the  rents  and  profits 
received  by  the  executors,  and  the 
proceeds  of  sales  were  properly 
brought  into  the  accounting.  Lent 
▼.  Howard.  169 

9.  The  testator  left  five  farms,  in- 
cluding the  homestead  farm,  and 
several  houses  and  lots  in  the 
village  of  L.  R.  B.,  one  of  the 
executors,  who  lived  several  miles 
from  L.  R.,  at  the  request  of  the 
other  executors,  including  the 
widow,  removed  to  that  village, 
took  charge  of  all  the  real  estate 
and  continued  in  charge  thereof, 
except  two  farms  sold,  working 
upon,  managing  and  improving  it 
for  nearly  fifteen  years.  The  gross 
rents  and  profits  were  entered  in 
the  executors*  accounts,  and  also 
the  disbursements.  The  will  gave 
to  the  executors  $1,000  in  addition 
to  their  commissions .  The  referee 
found  that  the  services  of  B.  ex- 
ceeded in  value  his  commissions 
and  the  sum  so  given.  Held^  that  B. 
was  entitled  to  be  allowed  out  of 
said  gross  rents  and  profits,  in  the 
nature  of  a  charge  thereon,  a  suit- 
able compensation  for  his  services; 
that  the  rule  prohibiting  an  exec- 
utor  from  charging  more  than  the 
statutory  commissions  for  his  per- 
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sonal  services  in  the  discharge  of 
the  duties  of  his  trust  did  not 
apply,  as  the  services  so  rendered 
were  no  part  of  his  executorial 
duties.  Id, 

10.  B.  received  a  sum  of  money  on 
the  exchange  of  a  house  and  lot  for 
a  farm.  JiM,  that  in  the  absence 
of  evidence  that  the  exchange  was 
made  with  the  knowledge  of  his 
co-executor,  H.,  or  that  the  money 
ever  came  to  the  hands  or  under 
the  control  of  the  latter,  he  was 
not  chargeable  with  the  sum  so 
received.  '       Id, 

11.  The  provision  of  the  Revised 
Statutes,  prohibiting  an  executor 
or  administrator  from  retaining 
any  part  of  the  property  of  the  de- 
cedent, **  in  satisfaction  of  his  own 
debt  or  claim  until  it  shall  have 
been  proved  to  or  allowed  by  the 
surrogate  "  (2  R.  S.  88,  §  33),  gives 
to  the  surrogate  jurisdiction  to  pass 
upon  and  settle  claims  held  by  the 
executor  or  administrator  in  a  rep- 
resentative capacity  against  the 
estate,  as  well  as  one  held  by  him 
individually.     NeiUey  v.  NelUsy, 

352 

12.  Accordingly  Ae2^  that  a  surrogate, 
on  settlement  of  the  accounts  of  an 
administrator,  had  jurisdiction  to 
pass  upon  and  settle  a  claim 
against  the  estate  held  by  him  as 
the  administrator  of  another  estate, 
and  that  a  decree  of  the  surrogate 
disallowing  said  claim  was  a  bar 
to  an  action  to  recover  the  same. 

Id, 

13.  Also  that  the  fact  that  another 
was  joined  as  administrator  of  one 
estate  while  he  was  sole  adminis- 
trator of  the  other  was  immaterial. 

Id, 

14.  The  provision  of  the  act  of  1867 
in  reference  to  the  authority  and 
jurisdiction  of  surrogates  (§  2, 
chap.  782,  Laws  of  1867),  which 
provides  that  a  married  woman 
shall  be  capable  of  acting  as  an 
administratrix  and  of  receiving  let- 
ters as  such,  the  same  as  if  un- 
married, did  not  repeal  the  pro- 
vision of  the  Revised  Statutes  (2 
R.  S.  74,  §  28),  giving  a  preferonce 
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iu  the  grautiug  of  administration 
to  unmarried  over  married  women 
of  equal  degree  of  kindred.  In  re 
Curser,  401 

15.  Tlie  said  act  frees  the  married 
woman  from  pre-existing  disabili- 
ties and  so  can  have  effect  without 
disturbing  the  statutory  order  of 
appointment,  and  the  two  enact- 
ments are  not  necessarily  incon- 
sistent. Id. 

16.  Accordingly  held  where  a  surro- 
gate  issued  letters  of  administra- 
tion to  one  of  two  sisters,  who  was 
unmarried,  without  notice  to  the 
other,  who  was  married,  that  the 
provision  of  the  Code  of  Civil  Pro- 
cedure (§  3662)  requiring  notice  to 
every  person  having  a  prior  or 
equal  right  did  not  apply,  and  that 
the  appointment  was  valid.        Id, 


FACTOR. 

1.  Defendants,  who  were  doing  bus- 
iness in  New  York,  contracted  with 
one  F.  to  sell  him  a  quantity  of 
sugar  to  be  sent  from  St.  Vincent, 
and  to  be  '*  May-June  shipment." 
The  purchase-money  to  be  paid  at 
the  port  of  departure.  F.  there- 
upon applied  to  plaintiffs  for,  and 
received  from  tliem,  a  letter  of 
credit  to  their  correspondents  in 
London,  which,  by  its  terms,  ex- 
pired unless  used  before  June  30, 
and  required  a  May  or  June  ship- 
ment, and  bills  of  lading  to  plaint- 
iffs' order;  this  was  delivered  by 
F.  to  defendants ;  at  defendants* 
request  a  credit  by  telegram  was 
substituted,  the  form  and  language 
of  which  was  dictated  and  pro- 
posed by  defendants.  It  contained 
no  prohibition  as  to  use  later  than 
June.  No  change,  however,  was 
made  in  the  original  contract.  No 
shipment  of  sugar  was  made  until 
July,  when  a  cargo  was  shipped, 
the  bills  of  lading  being  made  to 
plaintiffs,  and  the  credit  was  used 
therefor.  On  arrival  of  the  sugars 
at  New  York,  F.  refused  to  receive 
them,  because  not  shipped  in  com- 
pliance with  the  contract.  Plaint- 
iffs thereupon  notified  defendants 
that  they  could  not  receive  them 
for  F.  and  offered   to  surrender 


them  upon  payment  of  the  ad- 
vances. Upon  their  refusal  to  take 
them,  and  after  due  notice,  plaint- 
iffs  sold  the  sugars.  In  an  action 
to  recover  the  balance  of  the  ad- 
vances after  application  of  the 
proceeds  of  sale,  held,  that  F.  wa^ 
not  bound  to  accept  sugars  shipped 
in  July ;  that  neither  defendants 
nor  tlieir  representatives  at  St. 
Vincent  acquired  a  right  to  use 
credit  after  June  30,  although  the 
form  of  the  telegraphic  credit  en- 
abled them  to  do  so  ;  that  in  sub- 
stance and  effect  defendants  took 
plaintiffs'  money  as  a  forced  loan 
or  advance  upon  the  consignment 
of  the  sugfars  to  be  sold  on  com- 
mission on  their  account ;  that 
plaintiffs,  therefore,  were  entitled 
to  recover,  and  a  nonsuit  was  error. 
WeUh  V.  Oosder.  540 


FINDINGS  OF  LAW  AND  FACT. 

Where  a  referee*B  findings  of  fact 
are  conflicting,  the  defeated  party 
is  entitled  to  the  benefit  of  thooe 
most  favorable  to  him,  in  aid  of 
his  exceptions  to  the  conclusions 
of  law.  BonneU  v.  Onswold,      122 


FORECLOSURE. 

1.  The  provisions  of  the  Railroad 
Acts  (^  1,  chap.  282,  Laws  of  1854 ; 
^  1,  chap.  469,  Laws  of  1873  ;  §  1, 
chap.  710.  Laws  of  1873)  author- 
izing the  purchasers  on  foreclosure 
sale  of  the  property  and  fran- 
chises of  a  railroad  corporation,  to 
organize  a  new  corporation  for  the 
purposes  of  the  transfer,  do  not 
prevent  a  sale  or  transfer  by  such 
a  purchaser  to  a  corporation  already 
existing  and  capable  of  holding  the 
property  and  exercising  the  fran- 
chises ;  the  authority  so  given  by 
said  provisions  was  intended  to 
meet  a  case  where  there  is  no  such 
existing  corporation.  People  v. 
B*klyn  F.  d  C.  1.  R.   Co,  75 

2.  After  the  commencement  of  an 
action  by  the  United  States,  in  the 
United  States  Circuit  Court,  the 
defendant  therein  executed  an  as- 
signment of  a  bond  and  mortgage' 
which  was    recorded ;   thereafter 
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au  attachmcut  was  issued  in  said 
action  which  was  levied  on  the 
mortgage  debt,  plaintifif  claiming 
that  the  assignment  was  fraudu- 
lent and  void.  This  action  was 
then  brought  by  the  assignee  to 
foreclose  the  mortgage.  Upon  ap- 
plication of  the  owners  of  the 
equity  of  redemption  the  United 
States  Circuit  Court  directed  the 
levy  to  be  discharged  unless  the 
United  States  consented  to  appear 
and  submit  to  the  jurisdiction  of 
the  State  court.  Upon  motion 
thereupon  made  in  the  foreclosure 
suit  an  order  was  granted  substi- 
tuting the  United  States  as 
defendant,  discharging  the  original 
defendant  from  liability,  and  di- 
recting  plaintiff  to  satisfy  the 
mortgage,  upon  payment  into  court 
of  the  amount  due,  with  costs ; 
with  provision  for  the  appearance 
of  the  United  States,  its  submis- 
sion to  the  jurisdiction  of  the  court, 
and  consent  that  the  title  to  the 
mortgage  debt  be  determined  in 
the  action,  on  default  of  such 
appearance  and  submission  the 
moneys  so  paid  in  were  directed 
to  be  paid  to  plaintiff.  HM,  that 
the  order  was  proper.  Johnston  v. 
Stimmel  117 

8«  Plaintiff  claimed  that  as  his  ac- 
tion was  against  defendants  upon 
whom  the  attachment  had  not  been 
served,  he  was  entitled  to  proceed 
against  them .  Held  antenable ; 
as  the  liability  of  the  defendants 
was  for  the  same  debt,  which  was 
paid  by  the  payment  into  court, 
leaving  simply  the  question  as  to 
who  was  entitled  to  the  fund  to 
be  determined,  in  which  none  of 
the  former  defendants  were  in- 
terested. Id. 


Wlien  equities  existing  aa  be- 


tween mortgagor  and  mortgagee  can 
not  he  availed  of  by  former  in  action 
to  foreclose,  brought  by  assignee   of 
mortgaofi. 
See  Biggs  ▼.  PursselU  (Mem.)    608 

FOREIGN  JUDGMENT. 

—  The  condition  subsequent    to 
action  against  stockholder  of  manu- 


faciuring  corporation,  tliat  judgment 
shall  be  recovered  again*^t  me  corpO' 
ration,  and  execution  returned  un- 
satisfied, is  not  complied  vnth  by  re- 
co^ery  of  judgment  in  another  State. 
See  R.  M.  N.  Bank  v.  Bliss.       838 


Effect  of  judgment  of  another 


State  in  establishing  damages  for  neg- 
ligence. 
See  F.  N.  Bank  v.  F.  N.  Bank. 

412 


FORMER  ADJUDICATION. 

1 .  In  an  action  brought  by  plaintiff 
as  assignee  in  bankruptcy  of  A.  to 
recover  the  penalties  imposed  by 
the  National  Banking  Act  for 
charging  and  receiving  usurious 
rates  of  interest  (U.  S.  R.  S.,  §§ 
5107,  5198),  defendant  interposed 
as  a  defense  and  proved  a  release 
and  discharge,  executed  by  A.  be- 
fore the  commencement  of  the 
bankruptcy  proceedings.  Plaint- 
iff thereupon  gave  in  evidence 
the  record  of  a  judgment  in  his 
favor  in  an  action  in  which  plaint- 
iff as  assignee  sued  defendant  to 
recover  a  payment  made  to  it  by 
A.  about  a  month  prior  to  the  exe- 
cution of  the  release,  as  having 
been  made  when  A.  was  insolvent, 
and  when  defendant  had  reason- 
able cause  to  believe  that  fact  and 
knew  the  payment  was  made  in 
fraud  of  the  Bankrupt  Act.  Hdd, 
that  defendant  was  not  concluded 
or  affected  by  the  judgment,  as,  to 
annul  the  release,  plaintiff  was 
bound  to  show,  not  only  that  at 
its  date  defendant  had  reasonable 
cause  to  believe  A.  to  be  insol- 
vent, but  that  he  executed  it  in 
fraud  of  the  act  (U.  S.  R.  S..  §§ 
5128,  5129,  as  amended  by  §  11, 
chap.  390,  Laws  of  1874);  that 
proof  that  a  prior  payment  made 
by  A.  to  defendant  was  a  fraudu- 
lent preference,  known  to  be  such, 
did  not  establish  that  a  payment 
by  defendant  to  A.  of  a  debt  due 
the  latter  was  either  fraudulent 
or  known  to  be  such.  Qeiman  v. 
Second  National  Bank.  136 

2.  A  surrogate,  on  settlement  of  the 
accounts  of  an  administrator,  has 
jurisdiction  to  pass  upon  and  set- 
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tie  a  claim  against  the  estate  held 
hj  him  as  the  admlniRtrator  of 
another  estate,  and  a  decree  of  the 
surrogate  disallowing  such  a  claim 
is  a  bar  to  an  action  to  recover  the 
same.    NeiUey^.  NeiUey,  852 

8.  Defendant  having  received  from 
plaintiff,  for  collection,  a  draft 
drawn  by  a  Pennsylvania  bank,  on 
C.  P.  &  Co.,  bankers  in  N.  Y..  de- 
livered the  draft  to  the  drawees  on 
receipt  of  their  check  for  the 
amount;  this  was  not  presented 
for  payment  until  the  next  day, 
when  payment  was  refused,  C.  P. 
&  Co.  having  failed  on  that  day. 
Defendant  thereupon  returned  the 
check  to  C.  P.  &  Co.,  and  received 
back  the  draft,  demanded  payment, 
caused  the  same  to  be  protested 
for  non-payment,  and  the  next  day 
served  notice  of  protest  upon  the 
drawer.  In  an  action  to  recover 
damages  for  alleged  negligence,  for 
tbe  purpose  of  showing  damage \o 
the  full  amount  of  the  draft, 
plaintiff  offered  in  evidence  a  judg- 
ment record  in  an  action  brought 
by  it  in  a  Pennsylvania  court 
against  the  drawer,  whereby  it  was 
adjudged  that  the  acceptance  of 
the  check  and  omission  to  make 
due  presentment  constituted  as  be- 
tween the  drawer,  the  payee  and 
defendant  a  payment  and  dis- 
charged the  drawer's  liability. 
HM^  that  the  record  was  oompe- 
tent  evidence  and  conclusively  es- 
tablished plaintiff's  damages  to  be 
the  full  amount  of  the  draft.  Find 
Nat,  Bk.  V.  Fourth  Nat,  Bk,     412 


FRAUD. 

1.  Prior  to  March  27,  1875,  plaintiffs, 
who  were  partners  doing  business 
at  Rochester,  had  had  extensive 
business  transactions  with  defend- 
ants, who  were  commission  mer- 
chants in  New  York,  and  the 
parties  had  been  in  the  habit  of 
exchanging  credits.  Plaintiffs  had 
sent  to  defendants  four  notes  to 
take  up  other  paper  about  matur- 
ing, which  notes  defendants  had 
negotiated  and  used .  On  tbat  day 
defendant  S.  wrote  to  plaintiffs, 
stating  in  substance  that  they  had 
not  used  said  notes  and  had  them- 


selves  paid  the  paper  they   were 
given  to  renew.      And  on  April  2, 
1875,  said  defendant  wrote  again 
asking  for  four  other  notes.  These 
plaintiffs  sent  in  reliance  npon  the 
statements  that   the   other   notes 
had  not  been  used.   Defendants  re- 
ceived, and  negotiated  them,  using 
the  proceeds.       Soon  after  defend- 
ants    failed ;    petitions    in    bank- 
ruptcy  were  filed  against  them  and 
they  were  discharged,  being  then 
indebted  to  plaintiffs  on  all  their 
accounts  and    transactions   about 
$1,000  aside  from  the  proceeds  of 
the    four    notes,    which    having 
passed  into  the  hands  of  bona  fide 
holders,  plaintiffs  were  obliged  to 
pay.     In  an  action  to  recover  dam- 
ages because  of   the  false  repre- 
sentation, held^  that  plaintiffs  were 
entitled  to  recover  ;  that  the  repre- 
sentation was  material;  that  de- 
fendants H.,  although  not  partici- 
pants   in  the   fraud,  were  liable 
civUUfT  therefor  as  it  was  perpe- 
trated by  their  copartner  in  the 
transaction     of    the     partnership 
business  ;  and   that  the  discharge 
in    bankruptcy  was    no    defense. 
Bradnerr,  Strang,  299 

2.  Also  ?ield,  that  the  state  of  the 
accounts  between  the  parties  at  the 
time  the  last  notes  were  sent  was 
material  only  as  bearing  upon  the 
quantum  of  damages.  Id. 

8.  Also  Tieldf  that  plaintiffs  were 
properly  allowed  to  testify  that 
tliey  sent  the  last  notes  in  reliance 
upon  said  representations ;  and 
that  a  refusal  to  permit  the  de- 
fendants U.  to  testify  that  they 
did  not  have  any  intention  to  de- 
fraud was  not  error  ;  nor  was  a 
refusal  to  allow  defendants  to 
testify  for  what  purpose  the  last 
four  notes  were  obtained.  id, 

4.  On  June  30, 1875,  before  the  notes 
last  sent  became  due,  defendants 
rendered  to  the  plaintiffs  an  ac- 
count, in  which  the  latter  were 
credited  with  the  proceedd  of  said 
notes,  which  account,  although 
with  knowledge  of  the  fraud,  they 
retained  down  to  the  commence- 
ment of  this  action.  HM^  that  as 
the  damage  did  not  anse  until 
afterward,  when    plaintiffs    were 


INDEX. 


677 


compelled  to  pay  the  notes,  the 
fraud  was  not  condoued  or  waived 
by  the  retention  of  the  account, 
nop  were  plaintiffs  barred  thereby 
of  their  right  to  recover.  Id, 

5.  Plaintiff  B.  testiiSed.  without  ob- 
jection, that  a  few  months  after 
the  failure  he  was  told  by  defend- 
ant S.  that  when  he  got  his  dis- 
charge he  would  have  the  ability 
and  disposition  to  make  an  honor- 
able  settlement  with  plaintiffs.  De- 
fendants' counsel  requested  the 
court  to  charge  the  jury  to  disre- 
gard such  evidence.  The  court 
made  no  mention  of  it  in  its  charge. 
Hdd^  that  the  evidence  was  im- 
material and  the  refusal  to  grant 
the  request  was  not  error.  Id, 

6.  R  seems  that  if  the  evidence  was 
regarded  by  defendants'  counsel  as 
prejudicial,  it  should  have  been 
objected  to  when  offered.  Id, 

FRAUDULENT   CONVEYANCES. 

1.  In  an  action  by  a  firm  creditor  to 
reach  lands  purchased  and  paid 
for  by  S.,  a  member  of  the  firm, 
but  conveyed  to  his  wife  with  in- 
tent, as  alleged,  to  defraud  cred- 
itors, it  appeared  that  such  con- 
veyance was  made  about  four  years 
prior  to  the  contracting  of  the 
debt  to  plaintiff;  that  after  pay- 
ment for  the  lands,  the  price  of 
which  was  $10,000,  S.  had  several 
thousand  dollars'  worth  of  indi- 
vidual  property,  and.  so  far  as  ap- 
peared, owed  no  individual  debts ; 
that  the  firm  was  entirely  solvent 
and  was  doing  a  prosperous  busi- 
ness. Held^  that  the  evidence  jus- 
tified a  finding  that  there  was  no 
fraud,  and  an  affirmance  of  the 
validity  of  the  conveyance.  Ph(B- 
nix  B'k  V.  Stafford,  405 

2.  Where  a  debtor  has  conveyed  real 
estate  in  fraud  of  his  creditors, 
and  at  his  request  his  grantee  has 
given  a  mortgage  thereon  to  secure 
a  debt  of  the  grantor  which  existed 
at  the  time  of  the  conveyance,  to 
a  creditor  ignorant  of  its  fraudu- 
lent character,  the  mortgage  comes 
within  the  exception  in  the  statute 
of  frauds  (2  R.  8.  137,  §  5),  pro- 
tecting the  rights  of  purchasers  in 


good  faith  and  "  for  a  valuable  con- 
sideration, "  and  although  the  con- 
veyance be  set  aside  in  an  action 
brought  by  other  creditors,  the 
mortgag'e  cannot  be  affected.  MuT' 
phy  V.  Brigge.  446 

8.  The  pre-existing  indebtedness  con- 
stitutes  a  valuable  consideration 
within  the  meaning  of  the  statute. 

Id, 


FRAUDS  (STATUTE  OF). 
See  Statute  op  Frauds. 

GAS-LIGHT  COMPANIES. 

1.  The  provision  of  the  act  of  1880 
providing  **  for  raising  taxes  for 
the  use  of  the  State  upon  certain 
corporations,"  etc.  (§  8,  chap.  642, 
Laws  of  1880)  which  excepts  from 
the  operation  of  the  act  "manu- 
facturing corporations  carrying  on 
manufacture  within  this  State,'* 
is  not  limited  to  corporations  or- 
ganized under  the  General  Manu- 
facturing Act,  but  includes  all  cor- 
porations, under  whatever  law  in- 
corporated, whose  chief  and  princi- 
pal business  is  the  manufacture 
and  sale  of  artificial  products. 
Naeaau  Oas-light  Co,  v.  Oity  of 
Brooklyn.  409 

2.  A  corporation  organized  under  the 
act  authorizing  the  formation  of 
gas-light  companies  (Chap.  87,  Laws 
of  18&),  and  which  is  engaged  in 
manufacturing  and  supplying  il- 
luminating gas,  is  a  manufacturing 
corporation  within  the  meaning  of 
said  provision.  Id, 

8.  Accordingly  Tield^  that  the  provis- 
ion of  said  act  (§  8),  which  exempts 
from  other  taxation  all  corpora- 
tions  liable  to  be  taxed  under  the 
act,  did  not  apply  to  a  gas-light 
company.  Id, 

GENERAL  TERM. 

Power  of  General    Term  on 

appeal  under  chap.  444,  Laws  of  1876, 
f^om  decision  of  board  of  audit. 

See  Danolds  v.  State  of  New  York, 

86 
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Upon  rm>6rsal  of  judgment  by 

General  Term  on  ground  of  inaufl- 
ciency  of  evidence,  new  trial  should 
be  ordered  unless  a  recovery  on  such 
trial  would  be  impossible. 

See  Oawthrop  v.  Leary,  (Mem.)  628 


HABEAS  CORPUS. 

1.  Where  the  petition  on  application 
for  a  writ  of  habeas  corpus  to  in- 
quire into  tlie  cause  of  detention 
of  one  confined  in  a  penitentiary 
did  not  allege  that  the  relator  was 
detained  without  a  proper  war- 
rant  of  commitment,  and  the  writ 
did  not  require  the  keeper  to 
return  the  warrant  or  other  in- 
strument under  and  by  virtue  of 
which  he  detained  the  relator,  but 
simply  required  a  return  of  the 
cause  of  his  imprisonment,  held, 
that  certified  minutes  of  the  court 
showing  judgment  and  the  sen- 
tence imposed  sufficiently  an- 
swered the  writ,  and  the  keeper 
was  no^  required  to  return  the 
warrant.  People,  ex  rel.  Trainor.v. 
Baker.  460 

2.  It  seems  that  a  warrant  of  com- 
mitment in  such  case  is  simply  an 
authority  and  direction  to  the 
sheriff  or  other  officer  to  take  the 
prisoner  to  the  penitentiary  ;  he 
is  not  detained  by  virtue  thereof, 
but  by  virtue  of  the  judgment, 
and  if  the  officer  furnishes  the 
keeper  with  a  certified  copy  of 
the  judgment,  it  is  sufficient  evi- 
dence of  his  authority,  and  he 
need  not  retain  the  mittimus.     Id. 

8.  It  seems  also  if  the  prisoner  has 
been  properly  and  legally  sen- 
tenced to  prison  he  cannot  be 
released,  because  of  a  defect  in  tiie 
mittimus.  When  he  is  safely  in  the 
proper  custody,  there  is  no  office 
for  a  mittimus  to  perform.         Id. 

4.  Where  the  certified  copy  of  the 
minutes  of  the  court  furnished  the 
keeper  imperfectly  described  the 
crime  of  which  the  prisoner  was 
convicted,  held  that  the  keeper 
could,  upon  return  to  a  writ  of 
habeas  corpus,  sliow  by  the  records 
of  tlie  court  what  the  precise  crime 
was ;    and  so,    that    the   sentence 


waa  leffal,  and  the  detention  au- 
thorized. Id. 

5.  It  seems  that  this  cannot  be  shown 
by  parol  evidence,  but  should  be 
proved  by  the  records.  Id. 

6.  Where,  however,  the  facta  were 
shown  by  affidavit  without  ob- 
jection, held^  that  the  court  was 
authorized,  to  hold  it  sufficient  and 
to  act  thereon.  Id . 

7.  A  certified  copy  of  judgment  de- 
scribed  the  offense  of  which  the 
prisoner  was  convicted  as  *'  an  as- 
sault and  resisting  an  officer  ; "  the 
sentence  was  imprisonment  for  one 
year  and  a  fine  of  $500,  the  pris- 
oner to  stand  committed  until 
payment,  etc  Held,  that  this  did 
not  describe  the  crime  of  resisting 
the  execution  of  process  within 
the  meaning  of  the  statutory  pro- 
vision  declaring  that  offense  (§  17, 
chap.  69,  Laws  of  1845),  but  simply 
showed  a  conviction  for  an  assault 
and  battery.  Id, 

8.  But  held  that  if  the  sentence  was 
excessive,  the  sentence  to  impria- 
onment  for  one  year  was  authorized 
and  the  balance  only  could  be  held 
void  ;  that  the  prisoner,  therefore, 
was  not  entitled  to  his  dischai^ 
until  the  expiration  of  the  year.  Mi. 


HIGHWAYS. 

1.  The  construction  by  a  railroad  cor- 
poration,  whose  road  crosses  a 
highway  below  grade,  of  a  bridge 
of  less  width  than  the  highway  is 
not  perse  a  nuisance.  People  v. 
J^.  r.,  N.  II.  A  H.  R.  R.  Co.    266 

2.  Conceding  the  rule  that,  as  to  the 
traveling  public,  an  excavation  in 
a  street  made  by  consent  of  the 
municipal  authorities  is  not  per  se 
unlawful,  and  a  nuisance,  and 
that  the  person  making  the  same 
is  only  liable  for  the  omission  of 
proper  care,  such  rule  does  not  ap- 
ply when  the  excavation  causes  in- 
jury to  adjoining  land  by  collecting 
surface  water  or  diverting  it  from 
its  proper  channel,  and  thus  throw- 
ing it  upon  such  land.  Mairs  v, 
ManJiattan  R.  E.  Ass'n.  49S 
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LiabUiiy  of  owner  of  carriage 

which  when  drtvenby  his  servaiU  rune 
over  one  crossing  the  street. 

See  Oroth  v.    Washburn    (Mem.) 

615 


HUSBAND  AND  WIFE. 
See  Married  Women. 


INJUNCTION. 

1.  Wliere  there  is  a  simulation  of 
a  trade-mark,  and  the  inient  be- 
comes a  subject  of  inquiiy,  the 
form,  color  and  general  appear- 
ance of  the  packages  may  be  ma- 
terial;butapart7  cannot  appropri- 
ate an  ordinary  and  usual  form  of 
package  and  fashion  of  label,  and 
exclude  others  from  its  use,  or 
the  use  of  any  thing  resembling 
it;  to  sustain  an  action  restrain- 
ing such  use  there  must  be  an  imi- 
tation of  something  that  can  legally 
be  appropriated  as  a  trade-mark. 
Morgan's  Sons'  Co.  v.  TroxeU.   292 

2.  An  action  cannot  be  maintained  to 
restrain  a  defendant  from  selling 
his  own  goods  in  packages  ana 
with  labels  he  has  a  legal  right 
to  use,  and  which  do  not  infringe 
upon  any  trade-mark  of.  the 
plaintiff,  because  of  fraudulent 
representations  and  devices  ou  the 
part  of  defendant  to  palm  off  his 
goods  as  those  of  the  plaintiff.  Id, 

8.  Plaintiff,  at  the  request  of  E.,  laid 
a  small  main  in  the  lands  of  the 
latter  in  front  of  a  row  of  dwell- 
ing-houses, for  the  purpose  of 
supplying  them  with  gas.  It  was 
made  large  enough  to  supply 
another  row  of  houses,  which  E. 
proposed  to  erect,  and  was  con- 
nected with  a  large  main  running 
through  a  street.  E.  sold  the 
houses  and  the  owners  contracted 
with  defendant  to  supply  their 
houses  with  gas.  Whereupon  de- 
fendant disconnected  the  small 
main  from  the  large  main  in  the 
street  and  connected  it  with  its 
own  main  laid  in  the  same  street, 
Jlddf  that  an  action  to  restrain  de- 
fendant from  so  using  said  small 
main  and  to  compel  it  to  reconiiuct 
i:  with  pluintitl''s  hirge  main,  was 


maintainable;  that  the  action  of 
defendant  was  a  trespass  upon 
plaintiff's  property,  and  the  char- 
acter of  the  injury  was  such  that 
an  injunction  was  proper.  FougK- 
keepsie  O,  Co.  y.  Citizen^  Oas  Co. 

498 


INSOLVENT  COMPANIES. 


Compensation  of  receiver  of  in- 


solvent  life  insurance  company  and  as 
to  mode  of  fixing  the  same. 
See  AWy-Gen'l  v.  N.  T.  L.  Ins.  Co. 

94 

- —  Liability  of  receiver  of  insolvent 
life  insurance  company  for  services 
rendered  after  his  appointment  by  an 
attorney  employed  by  t?te  company. 

See  Barnes  T.  Netooomb.  108 


INSURANCE  (FIRE). 

1.  Two  |)olicies  of  fire  insurance  con- 
tained a  condition  that  the  company 
would  not  be  liable  *'  for  any  loss 
or  damage  occasioned  by  neglect  to 
use  all  possible  efforts  to  save  and 
preserve  the  property."  The  com- 
plaint, in  an  action  upon  the  poli- 
cies, after  setting  out  a  loss,  averred 
that  it  was  not  occasioned  by  "  neg- 
lect to  use  all  possible  efforts  by 
the  plaintiffs  to  save  and  preserve 
the  property."  The  answer  wit 
this  allegation  in  issue.  On  tne 
trial,  evidence  having  been  given 
tending  to  show  a  breach  of  the 
condition,  the  court  was  requested 
by  defendant's  counsel  to  charge 
substantially  in  the  words  of  the 
condition  ;  this  was  denied,  ffeld 
error;  as  although  the  condition 
had  not  been  set  up  as  a  defense, 
issue  as  to  its  breach  had  been  ten- 
dered in  the  complaint ;  also  the 
question  was  one  which  affected 
the  amount  of  damages.  BSlsioorth 
V.  j^nalns.  Co.  186 

2.  Defendant  issued  a  policy  of  fire 
insurance,  which  limited  the  time 
for  bringing  an  action  upon  it  to  a 
*'  term  of  twelve  months  next  after 
the  loss  or  damage  shall  occur." 
A  loss  was  not  payable  under  it  un- 
til sixty  days  after  the  proofs  re- 
quired by  it  *'  shall  have  been  re- 
ceiver! at  the  office  of  the  company 
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in  New  York,  and  tlie  lose  Bball 
have  been  mtisfactorilj  ascertained 
and  proved."  In  an  action  upon 
the  policy,  field,  that  the  period  of 
limitation  preacribed  did  not  com- 
mence to  run  until  a  loss  became 
due  and  payable,  and  the  right  to 
brinff  an  action  had  accrued;  and 
BO,  tnat  an  action  brought  within 
twelve  months  after  the  expiration 
of  sixty  days  from  the  time  of  the 
loss  was  not  barred  bv  the  limita- 
tion.    Stfien  V.  Nia.  F,  1m,  Co.  315 

8.  The  policy  contained  a  condition 
that  if  the  premises  became  vacant 
or  unoccupied  during  the  life  of 
the  policy,  without  the  consent  of 
the  company  indorsed  thereon,  it 
should  become  void.  The  insur- 
ance was  upon  a  dwelling-house 
which  was  described  in  the  policy 
as  **  occupied  by  a  tenant  for  farm 
purposes."  It  became  unoccupied, 
and  that  fact  having  been  commu- 
nicated to  defendant's  general 
agents,  they,  on  the  day  the  vacancy 
oc4:urred,  wrote  in  the  policy  after 
th^  words  above  quoted  the  follow- 
ing  :  "  The  dwelling-house  being 
unoccupied  for  a  short  time,  but 
being  in  charge  of  a  trusty  person 
living  near  by,  shall  be  no  preju- 
dice to  the  policy."  Vacancies 
also  occurred  after  that  during  the 
life  of  the  policy,  and  the  house 
was  vacant  and  unoccupied  at  the 
%ime  of  the  fire,  but  whenever  the 
house  was  unoccupied,  it  was  in 
charge  of  a  trusty  person  living 
near,  who  inspected  and  attended 
to  it  daily.  Held,  that  the  words 
so  written  in  did  not  apply  solely 
to  the  then  existing  vacancy,  but 
worked  a  modification  of  the  orig- 
inal contract;  and  that  there  was 
no  forfeiture.  Id. 

4.  It  was  proved  that  one  of  the  gen- 
eral agents,  when  informed  that  the 
house  was  again  vacant,  declared 
*'  that  tliia  claude  upon  the  policy 
would  hold  good  if  it  (the  house) 
was  unoccupied.*'  Held,  that  the 
evidence  was  competent  and  that 
defendant  was  bound  by  the  con- 
struction BO  given.  Id. 

6.  The  policy  contained  a  provision 
that  "  the  i\se  of  general  terms  or 


cific  agreement,  clearly  expressed 
and  indorsed  on  the  policy,  shall 
not  be  construed  as  a  waiver  of 
any  printed  condition  or  restriction 
therein."  Held,  that  the  general 
agents,  unless  specially  restricted, 
could  dispense  with  the  condition 
orally  as  well  as  by  writing.     Id, 

G.  The  policy  also  contained  a  clause 
declaring  that  *'  in  case  of  the  crea- 
tion of  any  lien,  or  the  levy  of  an 
execution  "  upon  '*  the  subject  in- 
sured," without  the  consent  of  the 
company  indorsed  thereon,  the  in- 
surance should  cease.  The  prem- 
ises upon  which  was  the  building 
insured  were  sold  on  execution  is- 
sued upon  a  judgment  recovered 
against  the  insured  after  the  issu- 
ing of  the  policy,  they  were  pur- 
chased by  plaintifif,  and  on  that  day 
defendant,  by  its  said  general 
agents,  with  notice  of  the  judg- 
ment, execution  and  sale,  gave 
consent  in  writing  to  an  assign- 
ment of  the  policy  to  plaintiff,  and 
it  was  BO  assigned.  Held,  that  by 
the  consent  to  the  assignment,  the 
policy  became  in  effect  a  new  con- 
tract  between  the  parties  unaffected 
by  the  forfeiture.  Id. 

7.  Tlie  rule  that  where  a  mortgagor 
has  covenanted  in  his  mortgage  to 
keep  the  buildings  upon  the  mort- 
gaged premises  insured  for  the 
benefit  of  the  mortgagee,  any  in- 
surance effected  in  the  name  or  for 
the  benefit  of  the  former  will  be 
presumed  to  be  in  fulfillment  of 
the  covenant,  and  that  the  latter 
has  an  equitable  lien  upon  the  in- 
surance money,  does  not  apply 
when  the  policy  itself  provides  for 
the  payment  of  the  loss  to  another 
incumbrancer.     Durdop  v.  Atery. 

592 

8.  The  recording  of  a  mortgage  con- 
taining a  covenant  to  keep  the 
buildings  on  the  mortgaged  prem- 
ises insured  does  not  charge  a  sub- 
sequent incumbrancer  with  con- 
structive notice  of  the  covenant ; 
the  Recording  Act  has  no  applica- 
tion to  it.  Id. 

9.  Where,  therefore,  after  the  exe- 
cution of  two  mortgages  upon  the 


any  thing  less  than  a  distinct  spe-  [     same  premises,  each  of  which  oon- 
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tained  Bach  a  covenant,  the  mort- 
gagor procured  a  policy,  by  the 
terms  of  which  any  loss  was  made 
payable  to  the  ianior  mortgagee, 
to  whom  the  policy  was  delivered, 
and  who,  until  after  a  loes,  had  no 
actual  notice  or  knowledge  of  the 
covenant  in  the  senior  mortgage, 
?ield,  that  as  the  legal  title  was  in 
the  junior  mortgagee,  tbe  equities 
being  equal,  such  title  must  pre- 
vail; and  that  he  was  entitled  to 
the  insurance  moneys.  Id. 

10.  Also  Jield,  that  the  fact  that  the 
provision  in  the  policy  making  the 
loss  payable  to  the  junior  mort- 
gagee was  inserted  at  his  request 
or  by  his  procurement  did  not,  in 
the  absence  of  any  proof  of  fraud, 
affect  his  rights,   '  Id. 

• 

11.  It  seems  that  even  had  it  appeared 
that  the  iunior  mortgagee  had 
notice  of  tne  insurance  clause  in 
the  senior  mortgage,  in  the  absence 
of  notice  to  him  that  it  had  not 
been  performed,  his  rights  would 
not  have  been  affected.  Id. 


INSURANCE  (LIFE). 

1 .  The  provision  of  the  act  of  1869  in 
reference  to  the  appointment  of  re- 
ceivers of  insolvent  life  insurance 
companies,  which  authorizes  the 
superintendent  of  the  insurance  de- 
partment to  fix  the  compensation 
of  such  receivers  (§  13,  chap.  902, 
Laws  of  186U),  does  not  make  the 
decision  of  that  officer  oonclnsive  ; 
but  upon  the  presentation  of  the 
accounts  of  a  receiver  to  the  court 
for  settlement,  the  Jurisdiction  of 
the  superintendent  and  the  regu- 
larity of  its  exercise  are  before  the 
court,  and  mav  be  determined  by 
it.  Atry-Oenfl  v.  N.  A.  lAfe  his. 
Co.  94 

2.  The  said  provision  confers  nu- 
thority  to  fix  compensation  for  ser. 
vices  rendered,  not  a  rate  of  com- 
pensation  for  future  services.  Id. 

8.  Parties  interested  in  the  fund 
are  also  entitled  to  notice  and  an 
opportunity  to  be  heard.  Id. 

4.  Where,  therefore,  the  superintend- 
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ent,  at  the  request  of  a  receiver, 
made  before  his  services  had  ap- 
proached  completion,  and  upon  an 
estimate  of  the  assets,  less  than 
one-half  of  the  amount  upon  which 
the  receiver  claimed  compensation, 
fixed  the  rate  -of  allowance  at  five 
per  cent  without  notice  to  any  one 
interested  in  said  assets,  Tield^  that 
the  order  was  premature ;  and  that 
an  order  made  upon  settlement  of 
the  receiver's  account  directing  a 
reconsideration  by  the  superintend- 
ent of  his  order  was  proper.       Id, 

5.  The  proceeds  of  the  securities  de- 
posited with  the  superintendent, 
as  a  special  fund  to  secure  regis- 
tered policies,  are  assets  in  the 
hands  of  the  receiver,  and  he  is  en- 
titled to  commissions  thereon.  Id. 

6.  Premium  notes  and  loans  made  on 
policies  are  not  assets  upon  which 
the  receiver  ia  entitled  to  commis- 
sions; they  constitute  merely  ofi*Bets 
against  the  liability  of  the  com- 
pany.  Id. 

7.  Where  a  receiver  had  advanced 
money  to  pay  taxes  upon  fands 
covered  by  mortgages  in  the  hands 
of  the  superintendent,  then  being 
foreclosed,  which  advances  were 
repaid  from  the  proceeds  of  the 
foreclosure,  held^  that  the  receiver 
was  not  entitled  to  commissions 
upon  the  sum  so  refunded.      Id. 

8.  The  special  fund  in  the  hands  of 
the  superintendent  is  properly 
chargeable  with  its  proportionate 
share  of  the  expenses  of  the  trust. 

Id. 

9.  The  receiver  has  no  authority 
without  the  direction  or  consent  of 
the  court  to  invest  the  moneys  in 
his  hands ;  in  the  absence  of  direc- 
tions it  is  his  duty  simply  to  keep 
and  protect  the  trust  fund,  and 
hold  it  ready  for  distribution.  Id. 

10.  Where,  however,  a  receiver 
without  authority  from  the  court, 
but  acting  in  entire  good  faith, 

E laced  the  fund  in  the  hands  of 
rokers  to  be  loaned  on  call,  and 
charged  himself  with  the  amounts 
received  for  interest,  it  appearing 
that  no  part  of  the  fund  was  lost, 
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and  that  the  parties  intereeted 
therein  were  not  injured,  bat  were 
probably  benefited,  held,  that  an 
order  charging  the  receiver  with 
interest  beyond  the  amount  re- 
ceived was  error.  Id. 

11.  An  action  is  not  maintainable 
airainst  the  receiver  of  an  insolvent 
life  insurance  company,  to  recover 
for  services  rendered  by  an  at- 
torney to  the  corporation  after  the 
appointment  of  the  receiver  ;  the 
company  or  its  officers  cannot,  af- 
ter such  an  appointment,  subject 
the  f undo  in  the  receiver's  hands 
to  any  legal  liability.  Bar?us  v. 
NevDComb,  108 

12.  The  A.  M.  Life  Insurance  Co., 
having  been  served  with  an  order 
to  show  cause  why  a  receiver 
should  not  be  appointed,  retained 
plaintiff  to  oppose,  which  he  did. 
The  application  was  granted. 
Plainti#^advised,  and  at  the  re- 
quest of  the  officers  took  an  appeal 
to  the  General  Term  and  to  the 
(k>urt  of  Appeals  ;  the  order  was 
affirmed.  Afterward  without  any 
specific  instructions,  but  wUh  the 
knowledge  and  assent  of  the  offi- 
cers plaintiff  opposed  the  confirma- 
tion of  the  report  of  the  actuary. 
In  an  action  to  recover  for  his  ser- 
vices plaintiff  testified  that  he  ren- 
dered  such  services  under  the 
original  general  retainer,  ndd, 
that  there  was  no  entire  contract, 
at  the  time  of  the  original  re- 
tainer, established,  binding  the 
company  and  its  assets  for  its  per- 
formance, so  as  to  create  a  liability 
on  the  part  of  the  receiver,  payable 
out  of  the  funds,  for  services  ren- 
dered after  his  appointment;  and 
that  plaintiff  was  only  entitled  to 
recover  for  services  rendered  be- 
fore such  appointment.  Id. 

13.  It  seems  that  where  the  officers 
of  a  company  believe  it  to  be  in- 
solvent, and  have  reasonable 
grounds  for  such  belief,  it  is  their 
duty  to  oppose  sachan  application, 
and  that  the  reasonable  expenses 
incurred  should  be  allowed  to 
them.  ^^' 

14.  It  is  competent  for  the  court  ad- 
ministering the  fund,  if  there  ia 


just  ground  and  probable  cause  for 
appealing  from  tne  order  appoint- 
ing a  receiver,  to  allow  a  reasona- 
ble sum  for  the  expenses.  Id, 

15.  This,  however,  is  not  an  absolute 
right,  enforceable  by  action,  but  is 
entirely  in  the  discretion  of  that 
court  and  to  be  exercised  in  such 
proceeding.  Id. 


INSURANCE  (MARINE). 

1.  Each  of  the  defendants  issued  to 
plaintiff  a  policy  of  marine  insur- 
ance insuring  its  steamship  M. 
against  *'  all  perils  of  the  sea  and 
navigation  usually  taken  by  marine 
underwriters, loss  by  fire  excepted." 
The  policies  were  in  various  sums 
amounting  in  all  to  $75,000,  which 
for  the  purposes  of  the  insurance 
was  declared  to  be  the  value  of  the 
vessel.  She  went  ashore  in  a  vio- 
lent  storm,  and  as  the  efforta  of  the 
officers  and  crew  were  ineffectual 
to  get  her  off,  she  was  in  danger  of 
becoming  a  total  wreck.  Plaintiff 
thereupon,  the  insurers  having 
consented  that  it  should  use  every 
effort  to  save  her,  employed  a 
wrecking  company  by  whose  aid 
she  was  set  afloat  and  taken  to  New 
York,  where  she  was  repaired. 
The  repairs  which  amounted  to 
$46,000,  were  paid  for  by  the  in- 
surers. Plaintiff  paid  the  bill  of 
the  wrecking  company  and  other 
expenses  incurred  in  getting  the 
vessel  afloat,  amounting  to  $21,840. 
In  an  action  to  recover  the  amount 
so  paid,  held,  that  the  necessary 
expenditures  so  incurred  were  cov- 
ered by  the  policies  equally  with 
those  incurred  for  repairs.  Prov. 
&  8.  S.  Go,  V.  Phanix  Ins,  Co.  559 

2.  It  seems  that  defendant  would 
have  been  so  liable  had  they  not 
given  thmr  assent.  Id. 

8.  A  general  average  was  made  in 
which  the  value  of  the  steamer 
was  stated  at  |276,000.  It  was 
claimed  by  defendants  that'  if  lia- 
ble at  all,  they  were  only  liable 
for  such  proportion  of  the  $21,840 
as  the  agreed  value  of  the  steamer, 
$75,000,  bears  to  its  value  sUtedas 
aforesaid     for     general    average- 
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Hdd  untenable ;  that  the  value  as 
agreed  upon  for  the  purposes  of 
iDsurance  was  conclusive  between 
the  parties,  and  within  tlie  limit  of 
the  sum  insured  plaintiff  was  en- 
titled to  full  indemnity  for  all  losses 
.occasioned  by  the  perils  insured 
against ;  that  therefore  the  items  in 
question  could  not  be  considered 
the  subject  of  general  average,  but 
should  be  deemed  to  have  bN9en  in- 
curred for  the  benefit  of  the  in- 
surer only , and  as  the  whole  amount 
thereof,  together  with  the  expenses 
for  repairs,  was  less  than  the  sum 
insured,  plaintiff  was  entitled  to 
recover  the  whole.  /<! 


INTEREST. 

— —  Ai  to  amouiU  of  aUotoanee  of 
interest  (is  damages  after  going  into 
effect  of  aU  {Ghap.  588,  Latos  of  1879) 
fixing  rate  of  interest  at  six  per  cent. 

Bee  F.  N.  Bank  v.  F,  N.  Bank.  412 

Interest  properly   allowed   as 

item  of  damages  in  action  of  trespass. 
8ee  Mairs  y.  M.B.  E  Ass'n.  498 


INTERPLEADER. 
When  proper  as  between  con- 


flicting claimants  to  deposits  in  samiigs 
hank. 
See  Mulcahey  v  R  I.  8.  Bank.  435 


JUDGMENT. 

1.  Where  a  judgment  by  default,  of 
a  court  of  general  jurisdiction, 
recites  that  the  summons  was  per- 
sonally served  upon  a  defendant, 
the  recital  is  sufficient  to  show  that 
the  court  acquired  jurisdiction,  and 
a  defect  in  the  proof  of  service  at- 
tached to  the  judgment-roll  does 
not  show  want  of  jurisdiction  or 
affect  the  validity  of  the  judgment. 
Maples  V.  Mackey.  146 

2.  All  intendments  are  in  favor  of  the 
validity  of  the  judgment,,  until 
want  of  jurisdiction  is  afflrma- 
tively  shown.  Id. 

3.  B  seems  that  upon  motion  made  to 
vacate  a  judgment  because  of  in- 


formality of  the  proof  of  service 
of  the  summons,  the  informality 
may  be  cured  by  amendment.     Id. 

4  The  statute  of  limitations  was  not 
a  defense  to  a  proceeding  under 
the  Code  of  Procedure  (§  375)» 
to  make  a  judgment,  recovered 
against  one  or  more  of  several 
persons  jointly  indebted  upon  a 
contract,  binding  upon  one  not  or- 
iginally served  with  the  summons, 
unless  such  defense  existed  at  the 
time  the  action  was  commenced. 
The  action  was  commenced  by  ser- 
vice of  summons  on  the  joint 
contractor  (§  99),  and  the  proceed- 
ing was  not  a  new  action  but  a 
proceeding  at  the  foot  of  the 
judgment.  Id* 

5.  The  provision  of  said  Code  (§  879). 
giving  to  the  one  sought  to  be 
charged  by  such  proceeding  the 
right  to  set  up  any  defense  which 
may  have  arisen  subsequent  to  the 
judgment,  places  him  in  as  good 
a  position  as  though  judgment  had 
not  been  entered,  hut  in  no  better. 

Id. 

6.  A  certified  copy  of  judgment  de 
scribed  the  offense  of  which  the 
prisoner  was  convicted  as  "an  as- 
sault and  resisting  an  officer  ;"  the 
sentence  was  imprisonment  for 
one  year  and  a  fine  of  $500,  the 
prisoner  to  stand  committed  until 
payment,  etc.  Held,  that  this  did 
not  describe  the  crime  of  resisting 
the  execution  of  process  within 
the  meaning  of  the  statutory  pro- 
vision declaring  that  offense  (§  17, 
chap.  69,  Laws  of  1845),  but  simply 
showed  a  conviction  for  an  assault 
and  battery.  People,  ex  rel.  Trainor, 
V.  Baker  460 

7.  The  provision  of  the  Code  of  Civil 
Procedure  (§  1440,  as  amended  by 
§  2,  chap.  681,  Laws  of  1881),  pro- 
viding that  if  the  title  of  one 
claiming  under  a  sheriff's  deed 
land  sold  on  execution  is  adjudged 
void  in  an  action  brought  hy  the 
judgment  debtor,  the  judgment 
shall  have  no  force  unless  the 
plaintiff  shall  pay,  within  the  time 
specified,  the  amount  paid  on  the 
sale,  with  interest,  costs  and  ex- 
penses, etc.,  has  no  application  in 
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Upon  rswr$al  of  judgment  by 

General  Term  on  ground  of  insuffi- 
ciency of  evidence,  new  trial  should 
be  ordered  unless  a  recovery  on  such 
trial  would  be  imposgSde. 

See  Qawthrop  v.  Leary.  {Mem.)  622 


HABEAS  CORPUS. 

1.  Where  thepetitiou  on  application 
for  a  writ  of  Juibeas  corpus  to  in- 
quire into  the  cause  of  detention 
of  one  confined  in  a  penitentiary 
did  not  allege  that  the  relator  was 
detained  without  a  proper  war- 
rant of  commitment,  and  the  writ 
did  not  require  the  keeper  to 
return  the  warrant  or  other  in- 
strument under  and  by  virtue  of 
which  he  detained  the  relator,  but 
simply  required  a  return  of  the 
cause  of  his  imprisonment,  hM, 
that  certified  minutes  of  the  court 
showing  judgment  and  the  sen- 
tence imposed  sufficiently  an- 
swered the  writ,  and  the  keeper 
was  no^  required  to  return  the 
warrant.  People,  ex  rel.  Trainor,Y. 
Baker.  460 

2.  It  seems  that  a  warrant  of  com- 
mitment in  such  case  is  simply  an 
authority  and  direction  to  the 
sheriif  or  other  officer  to  take  the 
prisoner  to  the  penitentiary  ;  he 
is  not  detained  by  virtue  thereof, 
but  by  virtue  of  the  judgment, 
and  if  the  officer  furnishes  the 
keeper  with  a  certified  copy  of 
the  judgment,  it  is  sufficient  evi- 
dence of  his  authority,  and  he 
need  not  retain  the  mittimus.     Id. 

8.  It  seems  also  if  the  prisoner  has 
been  properly  and  legally  sen- 
tenced to  prison  he  cannot  be 
released,  because  of  a  defect  in  tlie 
mittimus.  When  he  is  safely  in  the 
proper  custody,  there  is  no  office 
for  a  mitti?nus  to  perform.         Id, 

4.  Where  the  certified  copy  of  the 
minutes  of  the  court  furnished  the 
keeper  imperfectly  described  the 
crime  of  which  the  prisoner  was 
convicted,  held  that  the  keeper 
could,  upon  return  to  a  writ  of 
habeas  corpus,  sliow  by  the  records 
of  tlie  court  what  the  precise  crime 
was ;    and  so,    that    the  sentence 


was  leffal,  and  the  detention  au- 
thorized. Id. 

5 .  It  seems  that  this  cannot  be  shown 
by  parol  evidence,  but  should  be 
proved  by  the  records.  Id. 

6.  Where,  liowever.  the  facts  were 
shown  by  affidavit  without  ob- 
jection, held^  that  the  court  was 
authorized,  to  hold  it  sufficient  and 
to  act  thereon.  Id. 

7.  A  certified  copy  of  judgment  de- 
scribed  the  offense  of  which  the 
prisoner  was  convicted  as  '*  an  as- 
sault and  resisting  an  officer  ; "  the 
sentence  was  imprisonment  for  one 
year  and  a  fine  of  $500,  the  pris- 
oner to  stand  committed  until 
payment,  etc.  Held,  that  this  did 
not  describe  the  crime  of  resisting 
tlie  execution  of  process  within 
the  meaning  of  the  statutory  pro- 
vision declaring  that  ofiense  (§  17, 
chap.  69,  Laws  of  1845),  but  simply 
showed  a  conviction  for  an  assault 
and  battery.  Id. 

8.  But  Tidd  that  if  the  sentence  was 
excessive,  the  sentence  to  impris- 
onment for  one  year  was  authorized 
and  the  balance  only  could  be  held 
void  ;  that  the  prisoner,  therefore, 
was  not  entitled  to  his  discharge 
until  the  expiration  of  the  year.  Id. 


HIGHWAYS. 

1.  The  construction  by  a  railroad  cor- 
poration, whose  road  crosses  a 
highway  below  grade,  of  a  bridge 
of  less  width  than  the  highway  is 
not  perse  a  nuisance.  People  v. 
N.  r..  N.  H.  &  H.  R.  R.  Co.    266 

2.  Conceding  the  rule  that,  as  to  the 
traveling  public,  an  excavation  in 
a  street  made  by  consent  of  the 
municipal  authorities  is  not  per  se 
unlawful,  and  a  nuisance,  and 
that  the  person  making  the  same 
is  only  liable  for  the  omission  of 
proper  care,  such  rule  does  not  ap- 
ply when  the  excavation  causes  in* 
jury  to  adjoining  land  by  collecting 
surface  water  or  diverting  it  from 
its  proper  channel,  and  thus  throw- 
ing it  upon  such  land.  Mnirs  v. 
Manhattan  R.  E.  A S8*n.  49S 
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lAabUUy  of  oumer  of  ea/rriage 

which  when  dr%venby  his  servant  runs 
over  one  crossing  the  street. 

See  Oroth  v.    Washburn    {Mem.) 

615 


HUSBAND  AND  WIFE. 
See  Marbibd  Women. 


INJUNCTION. 

1.  Where  there  is  a  simulation  of 
a  trade-mark,  and  the  intent  be- 
comes a  subject  of  inquiry,  the 
form,  color  and  general  appear- 
ance of  the  packages  may  be  ma- 
terial;  but  a  party  cannot  appropri- 
ate an  ordinary  and  usual  form  of 
package  and  fashion  of  label,  and 
exclude  others  from  its  use,  or 
the  use  of  any  thing  resembling 
it;  to  sustain  an  action  restrain- 
ing such  use  there  must  be  an  imi- 
tation of  something  that  can  legally 
be  appropriated  as  a  trade-mark. 
Morgan*s  Sons'  Co.  v.  Ti^oxeU.   292 

2.  An  action  cannot  be  maintained  to 
restrain  a  defendant  from  selling 
his  own  goods  in  packages  and 
with  labels  he  has  a  legal  right 
to  use,  and  which  do  not  infringe 
upon  any  trade-mark  of.  the 
plaintiff,  because  of  fraudulent 
representations  and  devices  on  the 
part  of  defendant  to  palm  off  his 
goods  as  those  of  the  plaintiff.  Id. 

8.  Plaintiff,  at  the  request  of  £.,  laid 
a  small  main  in  the  lands  of  the 
latter  in  front  of  a  row  of  dwell- 
ing-houses, for  the  purpose  of 
supplying  them  with  gas.  It  was 
made  large  enough  to  supply 
another  row  of  houses,  which  E. 
proposed  to  erect,  and  was  con- 
nected with  a  large  main  running 
through  a  street.  E.  sold  the 
houses  and  the  owners  contracted 
with  defendant  to  supply  their 
houses  with  gas.  Whereupon  de- 
fendant disconnected  the  small 
main  from  the  large  main  in  the 
street  and  connected  it  with  its 
own  main  laid  in  the  same  street. 
Held,  that  an  action  to  restrain  de- 
fendant from  so  using  said  small 
main  and  to  compel  it  to  reconnect 
i:  with  plaintiflfs  large  main,  was 


maintainable ;  that  the  action  of 
defendant  was  a  trespass  upon 
plaintiffs  property,  and  the  char- 
acter of  the  injury  was  such  that 
an  injunction  was  proper.  Fvagh- 
keepsie  G.  Co.  v.  Citizent^  Gas  Co. 

493 


INSOLVENT  COMPANIES. 


Compensation  of  receiver  of  in- 


solvent life  insurance  company  and  as 
to  mode  of  fixing  Uie  same. 
See  AtVy-Gen'l  v.  N.  T.  L.  Ins.  Co. 

94 

Liability  of  receiver  of  insolvent 

life  insurance  company  for  services 
rendered  after  his  appointment  by  an 
aitomey  employed  hy  the  company. 

See  Ba/mesT.  Newcomb.  108 


INSURANCE  (FIRE). 

1.  Two  |)olicies  of  fire  insurance  con- 
tained a  condition  that  the  company 
would  not  be  liable  *'  for  any  loss 
or  damage  occasioned  by  neglect  to 
use  all  possible  efforts  to  save  and 
preserve  the  property."  The  com- 
plaint, in  an  action  upon  the  poll- 
cies,  after  setting  out  a  loss,  averred 
that  it  was  not  occasioned  by  **  neg- 
lect to  use  all  possible  efforts  by 
the  plaintiffs  to  save  and  preserve 
the  property."  The  answer  wit 
this  allegation  in  issue.  On  tne 
trial,  evidence  having  been  given 
tending  to  show  a  breach  of  the 
condition,  the  court  was  requested 
by  defendant's  counsel  to  charge 
substantially  in  the  words  of  the 
condition  ;  this  was  denied.  Held 
error;  as  although  the  condition 
had  not  been  set  up  as  a  defense, 
issue  as  to  its  breach  had  been  ten- 
dered in  the  complaint ;  also  the 
question  was  one  which  affected 
the  amount  of  damages.  Mlstoorth 
V.  ^nalns.  Co.  186 

2.  Defendant  issued  a  policy  of  fire 
insurance,  which  limited  the  time 
for  bringing  an  action  upon  it  to  a 
*'  term  of  twelvemonths  next  after 
the  loss  or  damage  shall  occur." 
A  loss  was  not  payable  under  it  un- 
til sixty  days  after  the  proofs  re- 
quired by  it  "shall  have  been  re- 
c«'ivi\i  nt  the  ofllco  of  the  company 
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the  oorporation.  and  an  ezecation 
lias  been  issui^d  thereon  and  re- 
turned unsatisfied.  Handjf  v. 
Draper.  3W 

5.  The  statate  of  limitationB,  there 
fore,  doee  not  hegin  to  ran  in 
favor  of  a  stockholder  until  after 
the  retam  of  execution  against 
the  corporation.  Id. 

6.  One  H.  ezecated  and  delivered 
to  plaintiff  a  non-negotiable  note, 
made  payable  on  demand;  apon 
the  baclE  of  which  the  de'fendant 
had  written  his  name.  In  an  action 
thereon  held,  that  defendant  did 
notp  in  a  commercial  sense,  become 
an  indorser,  but  could  be  treated 
by  plaintiff  either  as  maker  or 
guarantor ;  and  in  either  capacity 
the  cause  of  action  accrued  against 
him  immediately  upon  the  execu- 
tion of  the  note  and  without 
demand  ;  that  the  statute  of  limi- 
tations then  began  to  run  in  his 
favor,  and  as  the  action  was  com- 
menced more  than  six  years  after 
date  of  note,  it  was  barred  by  said 
statute.  MeMuUenr,  Bafferty.  45G 

7.  Also  held,  that  payments  of  in- 
terest  by  H.,  although  with  the 
knowledge  of  defendant,  did  not 
prevent  the  running  of  the  stat- 
ute ;  to  have  that  effect  they  must 
have  been  made  by  him,  or  for 
him,  by  his  authorized  agent.   Id. 


MANUFACTURING  CORPORA- 
TIONS. 

1.  Where,  in  an  action  against  the 
trustees  of  a  manufacturinfl:  corpo. 
ration  to  enforce  the  liability  im- 
posed by  the  Manufacturing  Act 
(S  15,  chap.  40,  Laws  of  1848).  for 
the  making  of  a  false  report,  the 
sole  falsity  of  the  report  alleged 
is  in  a  statement  that  the  capital 
stock  has  been  paid  up  in  full, 
without  stating  tuat  all  or  a  por- 
tion  was  paid  for  in  property,  as 
is  required  by  the  act  of  1853 
(Chap.  333,  Laws  of  1853);  when 
such  is  the  case,  to  sustain  the 
action  proof  is  necessary  of  some 
fact  or  circumstance  indicating  bad 
faith,  a  willful  or  fraudulent  pur- 
pose  on  the  part  of  defendants ; 


the  penalty  follows  an  actaal.  not 
a  ooni«tructive  falaehood.  BonneU 
V.  OrUwoUL  122 

2.  A  creditor  of  a  corporation  organ, 
ized  under  the  General  Manafac 
turing  Act  (Chap.  40,  Laws  of  Hm) 
cannot  maintain  an  action  against 
a  stockholder  to  enforce  the  lia- 
bility to  creditors  imposed  by  said 
act  (^  10),  until  he  has  obuined  a 
judgment  upon  his  claim  against 
the  corporation,  and  an  execation 
has  been  issued  thereon  and  re- 
turned unsatisfied.  Handy  v.  Dra- 
per. 334 

3.  The  statate  of  Umitations,  there- 
fore, does  not  begin  to  run  in  favor 
of  a  stockholder  until  after  the  re- 
turn of  execution  against  the  cor- 
poration. Id. 

4.  It  seemi  that  ander  said  act  the 
conditions  of  enforcing  such  lia- 
bility are:  Firal.  The  debt  must 
be  one  payable  within  a  year  from 
the  time  it  was  contracted .  &cond. 
Suit  against  the  corporation  must 
havel^n  brought  within  a  year 
after  the  debt  l^camedue.  Third. 
Execution  against  the  company 
must  have  iSeen  returned  unsat- 
isfied. Fburth.  Suits  against  per- 
sons who  have  ceased  to  be  stock- 
holders must  be  brought  within 
two  years  thereafter.  Id. 

5.  Defendant's  liability  in  such  an 
action  is  limited  to  the  amount  of 
his  stock  with  interest  from  the 
time  of  the  commencement  of  the 
action.  Id. 

6.  Accordingly  held,  that  the  allow- 
ance of  interest  from  the  date  of 
the  recovery  of  judgment  against 
the  oorporaUon  was  error.  Id. 

7.  Under  the  provision  of  the  Gen- 
eral Manufacturing  Act  (g  24,  chap. 
40,  Laws  of  1848),  requiring  as  a 
condition  precedent  to  the  bring- 
ing of  an  action  against  a  stock- 
holder of  a  corporation  organized 
under  that  act,  to  enforce  nis  lia- 
bil  ity  to  a  creditor  of  the  corpora, 
tion,  imposed  by  the  act  (§  10), 
that  judgment  shall  be  recovered 
against  the  corporation,  and  execu- 
tion issued  and  returned  unsatis- 
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fied,  a  proceeding  in  rem  affectinfr 
only  property  of  the  corporation 
attached,  and  ezecmion  against  that 
property  is  not  a  compliance  with 
the  condition.  B,  M,  N<U.  B'k  v. 
Bliss,  838 

8.  The  recovery  of  a  judgment  and 
isBaing  of  execution  in  another 
IState  is  not  a  compliance  with 
said  condition;  it  requires  a  judg- 
ment  in  and  execution  issaed  out 
of  a  court  of  this  State.  Id, 

9.  The  provision  of  the  act  of  1880 
providing  "for  raising  taxes  for 
the  use  of  the  State  upon  certain 
corporations/'  etc.  (g  8,  chap.  542, 
Laws  of  1880)  which  excepts  from 
the  operation  of  the  act  "  manufac- 
turing corporations  carrying  on 
manufacture  within  this  State,"  is 
not  limited  to  corporations  organ- 
ized under  the  General  Manufac- 
turing Act,  but  includes  all  corpo- 
rations, under  whatever  law  incor- 
porated ,  whose  chief  and  principal 
Dttsinefls  is  the  manufacture  and 
sale  of  artificial  products.  Nassau 
Q.  L,  Go.  V.  CUy  of  B'klyn.        409 

10.  A  corporation  organized  under 
the  act  authorizing  the  formation 
of  gas-light  companies  (Chap.  37, 
Laws  of  1848),  ana  which  is  engaged 
in  manufacturing  and  supplying 
illuminating  gas,  is  a  manufactur- 
ing corporation  within  the  mean- 
ing of  said  provision.  Id. 

11.  Accordingly  held,  that  the  pro- 
vision of  said  act  (§  8).  which  ex- 
empts from  other  taxation  all  cor- 
porations liable  to  be  taxed  under 
the  act  did  not  apply  to  a  gas-light 
company.  Id, 


MARRIED  WOMEN. 

•  

1.  In  an  action  by  plaintiflT,  a  married 
woman,  to  recover  the  amount  of 
certain  deposits,  she  proved  that 
she  indorsed  and  delivered  to  her 
husband  two  checks  belonging  to 
her,  and  payable  to  her  order,  for 
the  purpose  of  having  the  same 
deposited,  in  her  name,  with  the 
defendant.  She  then  produced  a 
bank-book  in  the  usual  form,  in 
which  the  amount  of  the  checks 


was  credited  to  her  as  depositor. 
Defendant  offered  to  show  in  sub- 
stance tliat  at  the  time  of  the  first 
deposit  it  was  orally  agreed  be-> 
tween  plaintiff's  husband  and  de- 
fendant, that  the  deposit  should  be 
made  to  defendant's  credit,  on  con- 
dition that  the  same  might  be  with- 
drawn by  the  husband  on  check 
drawn  by  him  in  plaintiff's  name; 
that  the  second  deposit  was  also 
made  under  a  similar  agreement, 
and  that  the  deposits  were  subse- 
quently so  withdrawn.  This  was 
objected  to  and  excluded.  Held  no 
error ;  that  the  request  of  the  hus- 
band to  have  the  deposit  made  in 
the  name  and  to  the  credit  of 
plaintiff,  and  a  pass-book  issued  to 
her,  taken  in  connection  with  the 
checks  made  payable  to  her,  suf- 
ficiently disclosed  the  agency  of 
the  husband ;  that  authority  to  sini 
his  wife's  name  to  future  checKs 
could  not  be  inferred  from  the  fact 
of  his  making  the  deposits ;  and 
defendant  could  not  prove  an  ar- 
rangement with  him  hostile  to  her 
interests  and  beyond  the  apparent 
scope  of  the  agency,  without  proof 
of  actual  authority  from  her.  Boies 
V.  Fvrst  Nat.  Bk.  288 

2.  The  provision  of  the  act  of  1867 
in  reference  to  the  authority  and 
jurisdiction  of  surrogates  (^  2,  chap. 
782,  Laws  of  1867),  which  provides 
that  a  married  woman  shall  be  car- 
pable  of  acting  as  an  administra- 
trix and  of  receiving  letters  as 
such  the  same  as  if  unmarried,  did 
not  repeal  the  provision  of  the  Re- 
vised Statutes  (2  R.  S.  74,  §  28), 
giving  a  preference  in  the  granting 
of  administration  to  unmarried 
over  married  women  of  equal  de- 
gree of  kindred.     In  re  Curser. 

401 

8.  The  said  act  frees  the  married 
woman  from  pre-existing  disabili- 
ties and  so  can  have  effect  without 
disturbing  the  statutory  order  of 
appointment,  and  the  two  enact- 
ments are  not  necessarily  incon- 
sistent. Id, 

4.  Accordinglv  Tield  where  a  snrro. 
gate  issued  letters  of  administra- 
tion to  one  of  two  sisters  who  was 
unmarried,  without  notice  to  the 
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other,  who  was  married,  that  the 
proviBion  of  the  Code  of  Civil  Pro- 
cedure (§  2G62)  requiring  notice  to 
every  person  having  a  prior  or 
equal  right  did  not  applj,  and  that 
the  appointment  was  valid.        Id, 

MASTER  AND  SERVANT. 

1.  In  the  absence  of  notice  to  the  con- 
trary a  servant  has  a  right  to  as- 
sume the  master  will  perform  the 
duty  imposed  upon  him,  of  fur. 
nishing  proper,  adequate  and  per- 
fect implements  and  appliances 
necessary  for  the  performance  of 
any  duty  required  of  the  servant. 
Kain  v.  Smith.  375 

2.  An  employer  does  not  undertake, 
absolutely,  with  his  employes  for 
the  sufflciencv  or  safety  of  the  im- 
plements and  facilities  furnished 
for  their  work,  but  only  for  the 
exercise  of  reasonable  care ;  and 
when  injury  to  an  employe  results 
from  a  defect  in  the  implements, 
knowledge  of  the  defect  must  be 
brought  liome  to  the  employer,  or 
proof  given  that  he  omitted  the 
exercise  of  proper  care  to  discover 
it.    Devlin  v.  SmUh.  470 

8.  Defendant,  J.  T.  S.,  a  painter,  con- 
tracted to  paint  the  inside  of  the 
dome  of  a  court-house.  Having  no 
experience  in  building  scaffolds,  or 
knowledge  of  that  business,  he 
made  a  contract  with  defendant  J. 
S. ,  an  experienced  scaffold-builder, 
to  erect  the  necessary  scaffold- 
ing, which  was  to  be  first-class. 
Through  the  negligence  of  J.  S., 
the  scaffold  was  defectively  con- 
structed, and,  in  consequence, 
while  D.,  plaintiffs  intestate,  who 
was  in  the  employ  of  J.  T.  S.,  was 
at  work  upon  the  scaffold,  it  gave 
way,  and  D.  received  injuries  caus- 
ing his  death.  In  an  action  to  re- 
cover damages,  it  did  not  appear 
that  J.  T.  S.  knew,  or  had  rea- 
son to  know,  of  any  defect  in  the 
scaffold.  Held,  that  J.  S.  was  not 
the  agent,  or  servant,  of  J.  T.  S., 
but  an  independent  contractor,  for 
whose  acts,  or  omissions,  the  latter 
was  not  liable  ;  that  it  was  not  neg 
ligence  for  him  to  rely  upon  the 
judgment  of  J.  S.  as  to  the  suffici- 


ency of  the  scaffold,  and  the  pro- 
priety of  the  mode  of  construc- 
tion; and  that,  therefore,  J.  T.  S. 
was  not  liable.  Bat  /Uld  (Earl, 
J.,  dissenting)  that  J.  S.  was  lia- 
ble,  as,  although  there  was  no  priv- 
ity of  contract  between  him  and 
D. ,  he  had  contracted  to  build  a 
structure  for  the  workmen  of  J.  T. 
S.,  any  defect  wherein,  which 
would  cause  it  to  give  way,  wonld 
naturally  result  in  injury  to  said 
workmen,  and  he  owed  them  a 
duty  to  use  proper  diligence,  inde- 
pendent of  his  contract.  Id. 

4.  Where  upon  breach  of  a  contract 
of  employment,  by  a  wrongful  dis- 
charge of  the  employe,  an  action 
is  brought  by  him  before  the  ex- 
piration of  the  term  of  service,  but 
is  not  brought  to  trial  until  after 
the  expiration  thereof,  plaintiff  is 
entitled  to  recover  the  same  dam- 
ages as  he  would  have  been  enti- 
tled to  had  the  action  been  com- 
menced after  the  expiration  of  the 
term,  i.  e.,  the  difference  between 
the  compensation  fixed  by  the  con- 
tract for  the  service  and  what 
plaintiff  has  received,  together 
with  what  he  was  able  to  earn  af- 
ter  his  discharge.  Boenan  t. 
Powers,  527 

5.  It  seems  that  if  the  trial  is  before 
the  expiration  of  the  term,  plaint- 
iff is  entitled  to  recover  such  ac- 
tual damage  as  the  evidence  shows 
h^  has  sustained  up  to  the  time  of 
trial,  and  if  at  that  time  the  loss 
is  still  only  probable,  the  recovery 
should  be  for  nominal  damages 
only.  Id. 


MORTGAGE. 

1.  The  rule  that  where  a  mortgagor 
has  covenanted  in  his  mortgage  to 
keep  the  buildings  upon  the  mort- 
g^ged  premises  insured  for  the 
benefit  of  the  mortgagee,  any  in- 
surance effected  in  the  name  or  for 
the  benefit  of  the  former  will  be 
presumed  to  be  in  fulfillment  of 
the  covenant,  and  that  the  latter  has 
an  equitable  lien  upon  the  insur- 
ance money,  does  not  apply  when 
the  policy  itself  provides  for  the 
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pajment  of  the  loss  to  another  in- 
cambrancer.      l>unlap  v.   Avery. 

592 

2.  The  recording  of  a  mortgage  con- 
taining  a  covenant  to  keep  the 
baildings  on  the  mortgaged  prem- 
ises insured  does  not  cuarge  a  sub. 
sequent  incombrancer  with  con- 
structive notice  of  the  covenant ; 
the  Recording  Act  has  no  appHca- 
tion  to  it.  Id, 

8.  Such  a  covenant  is  not  one  running 
witli  the  land,  but  is  entirely  per- 
sonal in  its  character.  Id. 

4.  Where,  therefore,  after  the  execu- 
tion of  two  mortgages  upon  the 
same  premises,  each  of  which  con- 
tained such  a  covenant,  the  mort- 
gagor procured  a  policy,  by  the 
terms  of  which  any  loss  was  made 
payable  to  the  junior  mortgagee, 
to  whom  the  policy  was  delivered, 
and  who,  UDtil  after  a  loss,  had  no 
actual  notice  or  knowledge  of  the 
covenant  in  the  senior  mortgage, 
hM^  that  as  the  legal  title  was  in 
the  junior  mortgagee,  the  equities 
being  equal,  such  title  muat  pre- 
vail ;  and  that  he  was  entitled  to 
the  insurance  moneys.  Jd, 

6.  Alaohdd,  that  the  fact  that  the 
provision  in  the  policy  making  the 
loss  payable  to  the  junior  mort- 
gagee was  inserted  at  his  request 
or  by  his  procurement  did  not,  in 
the  absence  of  any  proof  of  fraud, 
affect  his  rights.  Id. 

0.  It  seems  that  even  had  it  appeared 
that  the  iunior  mortg^ee  had 
notice  of  the  insurance  clause  in 
the  senior  mortgage,  in  the  absence 
of  notice  to  him  that  it  had  not 
been  performed,  his  rights  would 
not  have  been  affected.  Id. 

—Where  exertttorseUs  lands  iHth- 
out  authorUy  subject  to  a  mortgage 
vfhich  the  purch/iser  pays,  and  ejtct- 
mentis  brought  by  heir,  the  judgment 
should  be  without  prejudice  to  purcha- 
ser's lien  for  amount  so  paid  or  to  his 
right  to  be  subrogated  to  rights  of  mort- 
gagee. 

See  Smith  ▼.  Robertson.  555 

When,  as  against  assigrue  of 
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m<>rtgage,  mortgagor  cannot  interpose 
a  defense,  legal  or  equitable,  good  as 
against  tJte  fnortgagee. 
See  Eiggs  v.  PursseU,   {Mem.)   608 

When  equities  existing  as  be- 
tween mortgagor  and  mortgagee  can- 
not be  o/vaUed  of  by  former  in  action 
to  foreclose^  brougnt  by  assignee  of 
mortgage. 

See  Biggs  v.  PursseU.  (Mem.)    608 


MOTIONS  AND  ORDERS. 

1 .  No  authority  is  given  by  the  Code 
of  Civil  Procedure  to  order,  on  mo- 
tion of  the  attaching  creditor,  a 
person  holding  property  of  one, 
against  whom  an  attachment  has 
been  issued,  to  deliver  it  to  the 
sheriff.     SaU  v.  Brooks.  83 

2.  Where,  however,  such  an  order 
had  been  granted  "with  costs"  and 
had  been  obeyed  by  the  person 
holding  the  property,  who  claimed 
no  interest  therein,  held,  that  he 
was  not  aggrieved  by  the  order, 
and  could  not  sustain  an  appeal 
therefrom,  save  so  far  as  it  im- 
posed costs  upon  him.  Id, 

3.  After  the  commencement  of  an  ac- 
tion by  the  United  States,  in  the 
United  States  Circuit  Court,  the 
defendant  therein  executed  an  as- 
signment of  a  bond  and  mortgage, 
which  was  recorded;  thereafter  an 
attachment  was  issued  in  said  ac- 
tion, which  was  levied  on  the 
mortgage  debt,  plaintiff  claiming 
that  the  assignment  was  fraudu- 
lent and  void.  This  action  was 
then  brought  by  the  assignee  to 
foreclose  the  mortgage.  Upon  ap- 
plication of  the  owners  of  the 
equity  of  redemption  the  United 
States  Circuit  Court  directed  the 
levy  to  be  discharged,  unless  the 
United  States  consented  to  appear 
and  submit  to  the  jurisdiction  of 
the  State  court.  Upon  motion 
thereupon  made  in  the  foreclosure 
suit  an  order  was  granted  substi* 
tuting  the  United  States  as  de- 
fendant, discharging  the  original 
defendant  from  liability,  and  di- 
recting plaintiff  to  satisfy  the 
mortgage,  upon  payment  into 
court  of  the  amount   due,   with 
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an  action  wherein  relief  is  aoagbt 
against  a  fraudulent  act  of  such 
grantee.   MelrUyre  v.  danford,  634 

—  Upon  reversal  of  judgment  by 
General  Term  on  ground  of  inmiffl- 
ciency  of  evidence  new  trial  should  be 
ordered  unless  a  recovery  on  such  trial 
tantld  be  impossible. 

See  Qawthrop  v.  Leary.  (Mem.)  623 


JUDICIAL  SALEa 

1.  The  pro  vision  of  the  Code  of  Civil 
Procedure  (§  1440,  as  amended  by 
§  2,  chap.  ^1,  Laws  of  1881),  pro- 
viding that  if  the  title  of  one 
claiming  under  a  sheriff's  deed  land 
sold  on  execution  is  adjudged  void 
in  an  action  brought  by  the  judg- 
ment debtor,  the  judgment  shall 
have  no  force  unless  the  plaintiff 
shall  pay,  within  the  time  specified, 
the  amount  paid  on  the  sale,  with 
iuterest,oosts  and  expenses,  etc.,  has 
no  application  in  an  action  wherein 
relief  is  sought  against  a  fraudu- 
lent act  of  such  grantee.  Mclntyre 
V.  Sanford,  634 


JURISDICTION. 

1.  The  United  States,  by  voluntarily 
appearing  in  a  State  court  as  a 
claimant  to  a  fund  therein,  sub- 
jects itself  to  the  jurisdiction  of 
the  court,  and  will  be  bound  by  its 
decision.  Johnston  v.  Stimmel.  117 

2.  Where  a  judgment  by  default,  of 
a  court  of  general  jurisdiction, 
recites  that  the  summons  was  per- 
sonally served  upon  a  defendant, 
the  recital  is  sufficient  to  show  that 
the  court  acquired  jurisdiction,  and 
a  defect  in  the  proof  of  service 
attached  to  the  judgment-roll  does 
not  show  want  of  jurisdiction  or 
affect  the  validity  of  the  judgment. 
Maples  V.  Mackey,  146 

8.  All  intendments  are  in  favor  of 
the  validity  of  the  judgment,  until 
want  of  jurisdiction  is  affirmatively 
shown.  Id. 

4.  Tbe  jurisdiction  of  equity  over 
trusts  gives  it  authority  to  construe 
wills,  whenever  necessary  to  guide 


thd  action  of  a  trustee.     Wager  v. 
Wager,  161 

5.  An  executor  is  always  a  trustee  of 
the  personal  estate  of  the  testator, 
and  can  be  called  to  account  there- 
for as  such  in  a  court  of  equity, 
although  no  express  trust  be 
created  by  the  will.  Id, 

6.  li  seems,  that  where  complete  re- 
lief can  be  obtained  in  a  Surrogate's 
Court,  a  court  of  equity,  while  it 
has  jurisdiction,  may  in  its  discre- 
tion decline  to  entertain  an  action 
for  an  accounting  or  other  relief 
against  executors.  Id. 

7.  An  heir  at  law  or  devisee,  who 
claims  a  mere  legal  estate  in  real 
property,  when  there  is  no  trust, 
cannot  come  into  a  court  of  equity 
for  the  mere  purpose  of  obtaining 
a  judicial  construction  of  the  pro- 
visions of  the  will.  Id, 

8.  Where,  however,  tbe  court  has  ob- 
tained jurisdiction  for  the  purpose 
of  establishing  the  equitable  rights 
of  the  next  of  kin  to  the  personal 
estate,  that  carries  with  it  jarisdic- 
tlon  to  adjust  the  whole  con- 
troversy. Id, 

9.  A  Surrogate's  Court  can  only  exer- 
cise the  powers  prescribed  by 
statute,  and  such  incidental  powers 
as  are  requisite  to  the  exercise  of 
the  powers  expressly  given,  or  to 
the  attainment  of  justice  in  the 
cases  to  which  its  jurisdiction  ex- 
tends. Unless  a  warrant  for  the 
exercise  of  jurisdiction  in  a  par- 
tlcular  case  can  be  found  in  the 
statute,  either  nven  expressly  or 
by  implication,  the  whole  proceed- 
ings are  void.      Biggs  v.  Cragg. 

479 

10.  In  proceedings  under  the  statute 
(2  R.  S.  220,  §  1),  for  a  special  ac- 
counting of  an  executor,  at  the 
instance  of  a  leg^atee,  to  enforce  the 
payment  of  a  legacy,  the  surrogate 
has  only  jurisdiction  to  decree  pay- 
ment where  the  legacv  is  undis- 
puted. When  upon  sucn  an  appli- 
cation the  surrogate  can  see  tnat 
other  persons  may  claim,  and  a 
real  question  is  presented  as  to 
the  right  of  one  of  several  persons 
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to  the  legacy  or  fund,  he  maj  not 
proceed  to  a  determination  witboat 
the  presence  of  all  the  parties  who 
may  be  affected  by  the  adjudica- 
tion ;  these  can  only  be  brought  in 
npon  a  final  accounting,  and  only 
in  that  proceeding  has  the  sarro- 
^te  jurisdiction  to  settle  and  ad- 
just conflicting  rights  and  interests. 

Id, 

11.  It  aeema  that  a  surrogate  has 
jurisdiction  to  pass  upon  the  con- 
struction of  a  will,  where  the  right 
to  a  legacy  depends  npon  a  ques- 
tion of  construction  which  must  be 
determined  before  a  decree  of  dis- 
tribution can  be  made.  Id. 

Surrogate  on  settlement  of  ad- 
ministrator* eaeeounts  has  jurisdiction 
to  pass  upon  a  claim  against  an  es- 
tate held  by  him  as  administrator  of 
another  estate. 

See  NeUtey  v.  NeiUey.  852 

When  question  as  to  jurisdic 

tian  of  County  Court  is  one  of  fact 
and  so  not  reviewable  here. 

See  Coe  v.  Saymond.  (Mem,)    612 


LEGACY. 

See  Wills. 

LIEN. 

An  agreement,  either  oral  or  in  writ- 
ing, to  pay  a  debt  out  of  a  desig- 
nated  fund  does  not  give  an  equit- 
able lien  upon  the  fund  or  operate 
as  an  equitable  assignment.  Wil- 
liams y.  IngersoU.  508 

When  cUtomeys  can  daim  lien 

for  services  upon  an  aioard  in  favor  of 
client. 

See  WiUiams  y.  IngersoU.  508 

WTiere  executor  seUs  lands  with- 


out authority,  subject  to  a  mortgage 
which  the  purchaser  pays,  and  eject- 
ment is  brought  by  heir,  the  judgment 
should  be  tnthout  prejudice  to  pur- 
chaser's lien  for  amount  so  paid,  or  to 
his  right  to  be  subrogated  to  rights  of 
mortgagee. 
See  Smith  y.  Robertson.  555 


LIMITATIONS  OF  ACTIONS. 

1.  The  statute  of  limitations  was 
not  a  defense  to  a  proceeding  un- 
der the  Code  of  Procedure  (g  375), 
to  make  a  judgment,  recoyered 
against  one  or  more  of  seyeral 
persons  jointly  indebted  npon  a 
contract,  binding  upon  one  not 
originally  served  with  the  sum- 
mons, unless  such  defense  existed 
at  the  time  the  action  was  com- 
menced. The  action  was  com- 
menced by  service  of  summons  on 
the  joint  contractor  (§  99),  and  the 
proceeding  was  not  a  new  action 
hut  a  pro^eding  at  the  foot  of  the 
judgment.  Maples  v.  Mackey.   146 

2.  The  provision  of  said  Code 
(§  379),  giving  to  the  one  sought 
to  be  charged  by  such  proceeding 
the  right  to  set  up  any  defense 
which  may  have  arisen  subsequent 
to  the  judgment,  places  him  in  as 
good  a  position  as  though  judg- 
ment had  not  been  entered,  but  in 
no  better.  Id. 

8.  Defendant  issued  a  policy  of  fire 
insurance,  which  limited  the  time 
for  bringing  an  action  upon  it  to  a 
*'  term  of  twelve  months  next 
after  the  loss  or  damage  shall  oc- 
cur." A  loss  was  not  payable  un- 
der it  until  sixty  days  after  the 
proofs  required  by  it  **  shall  have 
Deen  received  at  the  office  of  the 
company  in  New  York,  and  the 
loss  shall  have  been  satisfactorily 
ascertained  and  proved."  In  an 
action  upon  the  policy,  held,  that 
the  period  oX  limitation  prescribed 
did  not  commence  to  run  until  a 
loss  became  due  and  payable,  and 
the  right  to  bring  an  action  had 
accrued ;  and  so,  that  an  action 
brought  within  twelve  months 
after  the  expiration  of  sixty  days 
from  the  time  of  the  loss  was  not 
barred  by  the  limitation.  Steen  v . 
Ifia.  F,  Ins,  Co.  815 

4.  A  creditor  of  a  corporation  organ- 
ized under  the  General  Manufac- 
turing Act  (Chap.  40,  Laws  of  1848) 
cannot  maintain  an  action  against 
a  stockholder  to  enforce  the  lia- 
bilitv  to  creditors  imposed  by  said 
act  (1 10),  until  he  has  obtained  a 
judgment  upon  his  claim  against 
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the  corporation,  and  an  ezecation 
lias  been  issued  thereon  and  re- 
turned unsatisfied.  Handy  v. 
Draper,  884 

5.  The  statute  of  limitations,  there 
fore,  does  not  begin  to  run  in 
favor  of  a  stoclKholaer  until  after 
the  return  of  execution  against 
the  corporation.  Id. 

6.  One  H.  executed  and  delivered 
to  plaintiff  a  non-negotiable  note, 
made  payable  on  demand ;  upon 
the  back  of  which  the  de'fendant 
had  written  his  name.  In  an  action 
thereon  Tield,  that  defendant  did 
not,  in  a  commercial  sense,  become 
an  indorser,  but  could  be  treated 
by  plaintiff  either  as  maker  or 
guarantor ;  and  in  either  capacity 
the  cause  of  action  accrued  against 
him  immediately  upon  the  execu- 
tion of  the  note  and  without 
demand ;  that  the  statute  of  limi- 
tations then  began  to  run  in  his 
favor,  and  as  the  action  was  com- 
menced more  than  six  years  after 
date  of  note,  it  was  barred  by  said 
statute.  McMuUenv,  RaffeHy.  450 

7.  Also  hddy  that  payments  of  in- 
terest by  H..  although  with  the 
knowledge  of  defendant,  did  not 
prevent  the  running  of  the  stat- 
ute ;  to  have  that  effect  they  must 
have  been  made  by  him,  or  for 
him,  by  his  authorized  agent.   Id, 


MANUFACTURING  CORPORA- 
TIONS. 

1.  Where,  in  an  action  against  the 
trustees  of  a  manufacturing  corpo- 
ration to  enforce  the  liability  im- 
posed by  the  Manufacturing  Act 
(^  15,  chap.  40,  Laws  of  1848),  for 
the  making  of  a  false  report,  the 
sole  falsity  of  the  report  alleged 
is  in  a  statement  that  the  capital 
stock  has  been  paid  up  in  full, 
without  stating  that  all  or  a  por- 
tion was  paid  for  in  property,  as 
is  required  by  the  act  of  1853 
(Chap.  333,  Laws  of  1853);  when 
such  is  the  case,  to  sustain  the 
action  proof  is  necessary  of  some 
fact  or  circumstance  indicating  bad 
faith,  a  willful  or  fraudulent  pur- 
pose on  the  part  of  defendants; 


the  penalty  follows  an  actual,  not 
a  constructive  falsehood.  BonneU 
V.  Qrmoold.  122 

2.  A  creditor  of  a  corporation  organ, 
ized  under  the  General  Manufac- 
turing Act  (Chap.  40,  Laws  of  1848) 
cannot  maintain  an  action  against 
a  stockholder  to  enforce  the  lia- 
bility to  creditors  imposed  by  said 
act  (g  10),  until  he  has  obtained  a 
judgment  upon  his  claim  against 
the  corporation,  and  an  execution 
has  been  issued  thereon  and  re- 
turned  unsatisfied.  Handy  v.  Dra- 
per. 334 

8.  The  statute  of  limitations,  there- 
fore, does  not  begin  to  run  in  favor 
of  a  stockholder  until  after  the  re- 
turn of  execution  against  the  oor- 
poration .  Id. 

4.  It  aeems  that  under  said  act  the 
conditions  of  enforcing  auch  lia- 
bility are:  First.  The  debt  must 
be  one  payable  within  a  year  from 
the  time  it  was  contracted .  Second, 
Suit  against  the  corporation  must 
havel:^en  brought  within  a  year 
after  the  debt  became  due.  Third. 
Execution  against  the  company 
must  have  been  returned  unsat- 
isfied. Fourth.  Suits  against  per- 
sons who  have  ceased  to  be  stock- 
holders must  be  brought  within 
two  years  thereafter.  Id, 

5.  Defendant's  liability  in  such  an 
action  is  limited  to  the  amount  of 
his  stock  with  interest  from  the 
time  of  the  commencement  of  the 
action.  Jd. 

6.  Accordingly  AeW,  that  the  allow- 
ance of  interest  from  the  date  of 
the  recovery  of  judgment  against 
the  corporation  waa  error.  Id. 

7.  Under  the  provision  of  the  Gen- 
eral Manufacturing  Act  (g  24,  chap. 
40,  Laws  of  1848),  requiring  as  a 
condition  precedent  to  the  bring- 
ing of  an  action  against  a  stock- 
holder of  a  corporation  organized 
under  that  act,  to  enforce  his  lia- 
bility to  a  creditor  of  the  corpora- 
tion, imposed  by  the  act  (g  10), 
that  judgment  shall  be  recovered 
against  the  corporation,  and  execu- 
tion issued  and  returned  onsatis- 
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fied,  a  proceeding  in  rem  SLSecting 
only  property  of  the  corporation 
attached,  and  ezecmion  af^ainst  that 
property  is  not  a  compliance  with 
the  condition.  B.  M.  Nat,  B*k  v. 
BliM.  888 

8.  The  recovery  of  a  judgment  and 
ispaing  of  execution  in  another 
IState  is  not  a  compliance  with 
said  condition;  it  requires  a  judg- 
ment  in  and  execution  issued  out 
of  a  court  of  this  State.  idL 

9.  The  provision  of  the  act  of  1880 
providing  "  for  raising  taxes  for 
the  use  of  the  State  upon  certain 
corporations,"  etc.  (g  3,  chap.  542, 
Laws  of  1880)  which  excepts  from 
the  operation  of  the  act  *'  manufac- 
turing corporations  carrying  on 
manufacture  within  this  State,"  is 
not  limited  to  corporations  organ- 
ized under  the  General  Manufac- 
turing Act,  but  includes  all  corpo- 
rations, under  whatever  law  incor- 
porated, whose  chief  and  principal 
Dusiness  is  the  manufacture  and 
sale  of  artificial  products.  Nassau 
G,  L.  Co.  V.  aty  of  B*klyn,        409 

10.  A  corporation  organized  under 
the  act  authorizing  the  formation 
of  gas-light  companies  (Chap.  37, 
Laws  of  1848),  and  which  is  engaged 
in  manufacturing  and  supplying 
illuminating  gas,  is  a  manufactur- 
ing corporation  within  the  mean- 
ing of  said  provision.  Id. 

11.  Accordingly  A^W,  that  the  pro- 
vision of  said  act  (§  8),  which  ex- 
empts from  other  taxation  all  cor- 
porations liable  to  be  taxed  under 
the  act  did  not  apply  to  a  gas-light 
company.  Id, 


MARRIED  WOMEN. 

1.  In  an  action  by  plalntiflT,  a  married 
woman,  to  recover  the  amount  of 
certain  deposits,  she  proved  that 
she  indorsed  and  delivered  to  her 
husband  two  checks  belon firing  to 
her,  and  payable  to  her  order,  for 
the  purpose  of  having  the  same 
deposited,  in  her  name,  with  the 
defendant.  She  then  produced  a 
bank-book  In  the  usual  form,  in 
which  the  amount  of  the  checks 


was  credited  to  her  as  depositor. 
Defendant  ofiered  to  show  in  sub- 
stance tliat  at  the  time  of  the  first 
deposit  it  was  orally  agreed  t>e« 
tween  plaintifT's  husband  and  de- 
fendant, that  the  deposit  should  be 
made  to  defendant's  credit,  on  con- 
dition that  the  same  miglit  be  with- 
drawn by  the  husband  on  check 
drawn  by  him  in  plaintiff's  name; 
tliat  the  second  deposit  was  also 
made  under  a  similar  agreement, 
and  that  the  deposits  were  subse- 
qaently  so  withdrawn.  This  was 
objected  to  and  excluded.  HM  no 
error  ;  that  the  request  of  the  hus- 
band to  have  the  deposit  made  in 
the  name  and  to  the  credit  of 
plaintiff,  and  a  pass-book  issued  to 
her,  taken  in  connection  with  the 
checks  made  payable  to  her,  suf- 
ficiently disclosed  the  agency  of 
the  husband ;  that  authority  to  sign 
his  wife's  name  to  future  checKn 
could  not  be  inferred  from  the  fact 
of  his  making  the  deposits ;  and 
defendant  could  not  prove  an  ar- 
rangement with  him  hostile  to  her 
interests  and  beyond  the  apparent 
scope  of  the  agency,  without  proof 
of  actual  authority  from  her.  Boies 
V.  First  Nat,  Bk,  286 

2.  The  provision  of  the  act  of  1867 
in  reference  to  the  authority  and 
jurisdiction  of  surrogates  (g  2,  chap. 
782,  Laws  of  1867),  which  provides 
that  a  married  woman  shall  be  ca- 
pable of  acting  as  an  administra- 
trix and  of  receiving  letters  as 
such  the  same  as  if  unmarried,  did 
not  repeal  the  provision  of  the  Re- 
vised Statutes  (2  R.  S.  74,  §  28), 
giving  a  preference  in  the  granting 
of  administration  to  unmarried 
over  married  women  of  equal  de- 
gree of  kindred.     In  re  Curser, 

401 

8.  The  said  act  frees  the  married 
woman  from  pre-existing  disabili- 
ties and  so  can  have  effect  without 
disturbing  the  statutory  order  of 
appointment,  and  the  two  enact- 
ments are  not  necessarily  incon- 
sistent. Id. 

4.  Accordingly  held  where  a  surro- 
gate issued  letters  of  administra- 
tion to  one  of  two  sisters  who  was 
unmarried,  without  notice  to  the 
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be  kept  cloeed  at  all  times  except 
when  in  actual  use  "  by  the  occu- 

Eaat  or  occupants  of  the  buildings 
aving  the  use  and  eontrol  of  the 
same ; "  where  there  are  several 
occupants  of  a  building,  the  duty 
is  imposed  upon  the  one  whose  use 
of  the  elevator  or  hoistway  re- 
quires the  opening,  and  whose  dis- 
use permits  the  close  of  the  trap- 
doors ;  no  one  of  them  can  be 
made  liable  for  the  neglect  of 
another  to  perform  such  duty. 
Barris  v.  Ferrif,  308 

5.  The  provisions  of  the  act  entitled 
*'An  act  in  relation  to  regulating 
and  grading  the  Eighth  avenue  in 
the  city  of  New  Yoik"  (Chap.  593, 
Laws  of  1870),  which  authorize 
the  commissioners  of  public  parks 
to  change  the  grade  of  streets  in- 
tersecting said  avenue  to  conform 
to  the  grade  thereof,  are  void,  as 
the  including  them  in  the  act 
renders  it  repugnant  to  the  consti- 
tutional provision  (State  Const., 
art.  3,  §  16)  declaring  that  a  local 
or  private  bill  shall  embrace  but 
one  subject,  and  that  shall  be  ex- 
pressed in  the  title.  In  re  Blodgett. 

392 

6.  Under  the  provision  of  the  act  of 
1871  (§  4,  chap.  226,  Laws  of  1871), 
authorizing  the  commissioner  of 
public  parks  of  the  city  of  New 
York  *'to  fix  and  establish  the 
grades  of  the  streets,"  within  a 
specified  territory  *'  where  the  same 
have  not  heretofore  been  fixed  and 
established  by  law,"  not  only  were 
such  grades  excepted  as  had  been 
fixed  by  legislative  enactment,  but 
also  those  lawfully  established  by 
ordinance  of  the  common  council. 
In,  re  Mut.  X.  Ins.  Co.  580 

7.  The  provision  does  not  authorize 
a  change  of  grade,  but  deals  only 
with  streets  whose  grades  have  not 
been  lawfully  established.         Id, 

8.  Where,  however,  it  appeared, 
upon  application  to  vacate  an  as- 
sessment, that  the  commissioner 
changed  slightly  the  grade  of  a 
small  section  of  a  street,  and  that 
more  than  the  increased  cost  of  the 
improvement  occasioned  by  the 
change  was  charged  upon  the  city, 


because  in  excess  of  one-half  the 
valuation  of  the  property  benefited, 
eo  that  if  the  extra  cost  of  the 
illegal  work  had  been,  in  the  first 
instance,  left  out  of  the  assess- 
ment, or  should  be  deducted  there- 
from, the  cost  of  work  lawfully 
done  would  exceed  the  amount  of 
the  assessment.  Held,  that  there 
was  no  substantial  error,  and  that 
an  order  vacating  the  assessment 
was  error.  Id. 

9.  The  sidewalks  of  the  street  were 
laid  but  four  feet  wide.  The 
ordinance.  In  general  terms,  di- 
rected that  the  sidewalks  be 
flagged,  without  specifying  the 
width.  It  was  passed  a  short  time 
prior  to  the  passage  of  the  city 
charter  of  1873  (Chap.  335  of  the 
Laws  of  1873),  wiiich  repealed  the 
provision  of  the  charter  of  1870 
(§  1,  chap.  383.  Laws  of  1870).  re- 
quiring all  flaggintc  to  be  laid  *'  full 
width,"  %.  «.,  twelve  feet.  It  did 
not  appear,  however,  that  the  con- 
tract for  tlie  work  was  made  be- 

I  fore  such  repeal.  Held,  that  the 
objection  was  untenable ;  that  the 
burden  was  upon  the  petitioner  to 
show  substantial  error,  and  this  he 
failed  to  do,  as  it  was  entirely  pas- 
sible that  the  work  was  in  viola- 
tion  of  no  existing  statute  appli- 
cable to  it  when  done.  Id. 

10.  The  scheme  of  sewer  improve- 
ments in  the  city  of  New  York 
contemplates  that  the  whole  ex- 
pense should  be  borne  by  the  prop- 
erty benefited.    In  re  Lowden.  548 

11.  Engineers'  and  surveyors'  fees 
are  properly  included  in  an  assess- 
ment for  such  an  improvement,  as 
an  item  of  the  expenses,  and 
although  the  mode  of  ascertaining 
may  not  give  the  exact  cost  of  this 
item,  if  it  approximates  thereto 
and  the  charge  does  not  appear  to 
be  in  excess  of  the  sum  properly 
chargeable  to  the  work,  it  is  not  a 
tenable  objection  to  the  assessment. 

Id. 

12.  Nor  is  it  a  valid  objection  that 
the  engineers  by  whom  the  work 
was  done  were  already  in  the  em- 
ploy of  the  city,  under  a  salary 
which  had  been  paid.  Id, 


INDEX. 


695 


13.  When,  therefore,  an  assessment 
for  such  a  work  included  an  item 
for  engineers'  and  surveyors'  fees, 
which  was  made  under  the  super- 
vision of  the  chief  engineer  of  the 
bureau  of  sewers,  and  was  arrived 
at  by  taking  such  percentage  of 
the  work,  compared  with  the  whole 
amount  of  similar  work  relating  to 
the  sewerage  of  the  city  done  dur- 
ing the  year,  as  would  remunerate 
the  city  for  the  moneys  paid  for 
engineers'  expenses  ;  field,  that  in 
the  absence  of  evidence  that  the 
share  imposed  upon  the  petitioner 
was  enhanced,  or  that  this  item  of 
expense  could  be  arrived  at  in  a 
way  better  or  more  just  to  him  and 
the  public,  it  was  properly  in- 
cluded. Id. 

14.  The  statutes  in  relation  to  assess- 
ments for  such  improvements  pro- 
vide for  sufficient  notice  and  hear- 
ing  to  persons  affected  by  an  as- 
sessment to  meet  the  constitutional 
requirements.  Id. 

15.  Where  the  published  notice  re- 
quired objections  to  an  assessment 
to  be  presented  to  the  "  board  of 
assessors."  instead  of  to  the  chair- 
man of  that  board  as  prescribed  in 
the  act  of  1841  (§  1,  chap.  171,  Laws 
of  1841),  heldt  that  the  variance  was 
immaterial,  as  the  objections,  if 
any  were  made,  were  for  the  board, 
not  for  its  chairman  alone,  to  con- 
sider. Id, 


NOTICE. 

notice  to  debtor  of  tusignment  of 
debt  not  necessary  to  make  otmgnmsnt 
taUd,  only  necessary  to  prevent  sub- 
sequent bona  fide  payment  by  debtor. 

See  WiUiams  v.  IngersoU.  508 


NUISANCE. 

1.  The  construction  by  a  railroad 
corporation,  whose  road  crosses  a 
highway  below  grade,  of  a  bridge 
of  less  width  than  the  highway  is 
not  per  se  a  nuisance.  People  v.  N. 
T„  N,  U,  &  H,  B,  R,  2tt6 

3.  The  duty  of  restoration  of  "  the 
highway  as  near  as  may  be  to  its 


former  state,  so  as  not  to  unnec- 
essarily impair  its  usefulness,"  im- 
posed by  its  charter  (g  5,  chap.  195, 
Laws  of  1846),  uponilie  N.  Y.,  N, 
H.  &  H.  R.  K.  Co.,  does  not  abso- 
lutely  require  it,  at  such  a  cross- 
inff,  to  construct  tlie  bridge  of  the 
full  width  of  the  highway,  the 
requirement  is  simply  to  so  con- 
struct the  bridge  as,  in  view  of  the 
circumstances,  not  unnecessarily 
to  impair  the  use  of  the  highway. 

Id, 

8.  Upon  the  trial  of  an  indictment 
against  said  corporation  for  alleged 
nuisance  in  constructing  a  bridge 
over  its  road  for  a  highway,  of 
less  width  than  the  highway,  it 
appeared  that  the  highway,  when 
defendant's  road  was  constructed, 
was  owned  by  a  turnpike  company 
which,  by  its  charter  (Chap.  121, 
Laws  of  1800),  was  required,  where 
a  bridge  was  necessary,  to  build  it 
not  less  than  sixteen  feet  wide. 
Defendant,  prior  to  1850.  con- 
structed its  road  across  the  highway 
below  its  surface, and  built  a  bridge 
for  the  highway  about  sixteen  feet 
wide  ;  this  was  replaced  by  a  new 
one  in  1852  or  1853  about  nineteen 
and  one-half  feet  wide;  both  were 
approved  by  the  turnpike  company. 
In  1879,  after  the  rights  of  said 
company  in  the  highway  had  been 
extinguished,  defendant  built  the 
bridge  in  question,  which  was 
twenty-four  'feet  wide,  with  the 
roadway  twenty-two  and  one-half 
feet  in  width,  corresponding  sub- 
stantially with  the  width  of  the 
beaten  track  of  the  highway .  The 
court  charged  that  if  the  bridge 
obstructed  or  hindered  the  enjoy- 
ment of  the  public  in  the  highway, 
it  was  a  nuisance  and  defendant 
was  guilty  under  the  indictment ; 
that  the  question  was  whether  the 
bridge  was  so  constructed  **  as  not 
to  impair  the  usefulness  of  the 
road  and  to  interfere  with  the  en- 
joyment or  safety  of  the  public." 
Held  error.  Id. 

4.  Conceding  the  rule  that,  as  to  the 
traveling  public,  an  excavation  in  a 
street  made  by  consent  of  the  mu- 
nicipal authorities  is  not  per  se  un- 
lawful, and  a  nuisance,  and  that 
4he  person  making  the    same    is 
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other,  who  was  married,  that  the 
proviBion  of  the  Code  of  Civil  Pro- 
cedure (§  2662)  requiring  notice  to 
every  person  having  a  prior  or 
equal  right  did  not  apply,  and  that 
the  appointment  was  valid.        Id. 

MASTER  AND  SERVANT. 

1.  In  the  absence  of  notice  to  the  con- 
trary a  servant  has  a  right  to  as- 
sume the  master  will  perform  the 
duty  imposed  upon  him,  of  fur- 
nishing proper,  aidequate  and  per- 
fect implements  and  appliances 
necessary  for  the  performance  of 
any  dutv  required  of  the  servant. 
Kain  v' Smith.  875 

2.  An  employer  does  not  undertake, 
absolutely,  with  his  employes  for 
the  sufficiency  or  safety  of  the  im- 
plements and  facilities  furnished 
for  their  work,  but  only  for  the 
exercise  of  reasonable  care ;  and 
when  injury  to  an  employe  results 
from  a  defect  in  the  implements, 
knowledge  of  the  defect  must  be 
brought  nome  to  the  employer,  or 
proof  given  that  he  omitted  the 
exercise  of  proper  care  to  discover 
it.    Bevlin  v.  Smith.  470 

8.  Defendant,  J.  T.  S.,  a  painter,  con- 
tracted to  paint  the  inside  of  the 
dome  of  a  court-house.  Having  no 
experience  in  building  scaffolds,  or 
knowledge  of  that  business,  he 
made  a  contract  with  defendant  J. 
S. ,  an  experienced  scaffold-builder, 
to  erect  the  necessary  scaffold- 
ing,  which  was  to  be  first-class. 
Through  the  negligence  of  J.  S., 
the  scaffold  was  defectively  con- 
structed, and,  in  consequence, 
while  D.,  plaintiff's  intestate,  who 
was  in  the  employ  of  J.  T.  S.,  was 
at  work  upon  the  scaffold,  it  gave 
way,  and  D.  received  injuries  caus- 
ing his  death.  In  an  action  to  re- 
cover damages,  it  did  not  appear 
that  J.  T.  S.  knew,  or  had  rea- 
son to  know,  of  any  defect  in  the 
scaffold.  Held,  that  J.  S.  was  not 
the  agent,  or  servant,  of  J.  T.  S., 
but  an  indep^endent  contractor,  for 
whose  acts,  or  omissions,  the  latter 
was  not  liable  ;  that  it  was  not  neg 
ligence  for  him  to  rely  upon  the 
judgment  of  J.  S.  as  to  the  suffici- 


ency of  the  scaffold,  and  the  pro- 
priety of  the  mode  of  construc- 
tion; and  that,  therefore,  J.  T.  S. 
was  not  liable.  But  held  (Eabi<, 
J.,  dissenting)  that  J.  S.  was  lia- 
ble, as,  although  there  was  no  priv- 
ity of  contract  between  him  and 
D..he  had  contracted  to  build  a 
structure  for  the  workmen  of  J.  T. 
S.,  any  defect  wherein,  which 
would  cause  it  to  give  way,  woald 
naturally  result  in  injury  to  said 
workmen,  and  he  owed  them  a 
duty  to  use  proper  diligence,  inde- 
pendent of  his  contract.  Id, 

4.  Where  upon  breach  of  a  contract 
of  employment,  by  a  wrongful  dis- 
charge of  the  employe,  an  action 
is  brought  by  him  before  the  ex- 
piration of  the  term  of  service,  but 
is  not  brought  to  trial  nntil  after 
the  expiration  thereof,  plaintiff  is 
entitled  to  recover  the  same  dam- 
ages as  he  would  have  been  enti- 
tled to  had  the  action  been  com- 
menced after  the  expiration  of  the 
term,  i.  6.,  the  difference  between 
the  compensation  fixed  by  the  con- 
tract for  the  service  and  what 
plaintiff  has  received,  together 
with  what  he  Was  able  to  earn  af- 
ter his  discharge.  Etenon  ▼. 
Pouters.  527 

5.  It  seems  that  if  the  trial  is  before 
the  expiration  of  the  term,  plaint- 
iff is  entitled  to  recover  such  ac- 
tual damage  as  the  evidence  shows 
he  has  sustained  up  to  the  time  of 
trial,  and  if  at  that  time  the  loss 
is  still  only  probable,  the  recovery 
should  be  for  nominal  damages 
only.  Id. 


MORTGAGE. 

1.  The  rule  that  where  a  mortgagor 
has  covenanted  in  his  mortgage  to 
keep  the  buildings  upon  the  mort- 
gaged premises  insured  for  the 
benefit  of  the  mortgagee,  any  in- 
surance effected  in  the  name  or  for 
the  benefit  of  the  former  will  be 
presumed  to  be  in  fulfillment  of 
the  covenant,  and  that  the  latter  has 
an  equitable  lien  upon  the  insur- 
ance money,  does  not  apply  when 
the  policy  itself  provides  for  the 
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payment  of  the  loss  to  another  in- 
cambrancer.      Dunlop  v.   Aoery. 

592 

3.  The  recording  of  a  mortgage  con- 
taining a  covenant  to  keep  the 
-  baildings  on  the  mortgaged  prem- 
ises insured  does  not  charge  a  sub- 
sequent incumbrancer  with  con- 
structive notice  of  the  covenant ; 
the  Recording  Act  has  no  applica- 
tion  to  it.  Id, 

3.  Such  a  covenant  is  not  one  running 
witli  the  land,  but  is  entirely  per- 
sonal  in  its  character.  Id. 

4.  Where,  therefore,  after  the  execu- 
tion of  two  mortgages  upon  the 
same  premises,  each  of  which  con- 
tained such  a  covenant,  the  mort- 
gagor procured  a  policy,  by  tiie 
terms  of  which  any  loss  was  made 
payable  to  the  junior  mortgagee, 
to  whom  the  policy  was  delivered, 
and  who,  until  after  a  loss,  had  no 
actual  notice  or  knowledge  of  the 
covenant  in  the  senior  mortgage, 
Add,  that  as  the  legal  title  was  in 
the  junior  mortgagee,  the  equities 
being  equal,  such  title  must  pre- 
vail ;  and  that  he  was  entitled  to 
the  insurance  moneys.  Id. 

6.  Also  hdd^  that  the  fact  that  the 
provision  in  the  policy  making  the 
loss  payable  to  the  junior  mort- 
gagee was  inserted  at  bis  request 
or  by  his  procurement  did  not,  in 
the  absence  of  any  proof  of  fraud, 
affect  his  rights.  Id, 

6.  It  seems  that  even  had  it  appeared 
that  the  junior  mortgagee  had 
notice  of  the  insurance  clause  in 
the  senior  mortgage,  in  the  absence 
of  notice  to  him  that  it  had  not 
been  performed,  his  rights  would 
not  have  been  affected.  Id. 

—  Where  exenitor  seUs  lands  with- 
out authority  subject  to  a  mortgage 
which  the  purcTuiser  pays,  and  eject- 
ment is  brought  by  heir,  the  judgment 
should  be  without  prejudice  to  purcha- 
ser^s  lien  for  amount  so  paid  or  to  his 
right  to  be  subrogated  to  rights  of  mort- 
gagee. 

See  Smith  v.  Robertson.  555 

When,  as  against  assignee  of 
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mortgage,  mortgagor  cannot  interpose 
a  defense,  legal  or  equitable,  good  as 
against  tits  inortgagee. 
See  Biggs  v.  PursseU,   {Mem.)   608 

When  equities  existing  as  be- 

tween  mortgagor  and  mortgagee  can- 
n^  be  a/caUed  of  by  former  in  action 
to  foreclose^  brought  by  assignee  of 
mortgage. 

See  Riggs  Y,  PursseU,  (Mem,)    608 

MOTIONS  AND  ORDERS. 

1 .  No  authority  is  given  by  the  Code 
of  Civil  Procedure  to  order,  on  mo- 
tion of  the  attaching  creditor,  a 
person  holding  property  of  one, 
against  whom  an  attachment  has 
been  issued,  to  deliver  it  to  the 
sheriff.     HaU  v.  Brooks,  83 

3.  Where,  however,  such  an  order 
had  been  granted  *'with  costs"  and 
had  been  obeyed  by  the  person 
holding  the  property,  who  claimed 
no  interest  therein,  ?uld,  that  he 
was  not  aggrieved  by  the  order, 
and  could  not  sustain  an  appeal 
therefrom,  save  so  far  as  it  im- 
posed costs  upon  him.  Id, 

3.  After  the  commencement  of  an  ac- 
tion by  the  United  States,  in  the 
United  States  Circuit  Court,  the 
defendant  therein  executed  an  as- 
signment of  a  tK)nd  and  mortgage, 
which  was  recorded;  thereafter  an 
attachment  was  issued  in  said  ac- 
tion, which  was  levied  on  the 
mortgage  debt,  plaintiff  claiming 
that  the  assignment  was  fraudu- 
lent and  void.  This  action  was 
then  brought  by  the  assignee  to 
foreclose  the  mortgage.  Upon  ap- 
plication of  the  owners  of  the 
equity  of  redemption  the  United 
States  Circuit  Court  directed  the 
levy  to  be  discharged,  unless  tbe 
United  States  consented  to  appear 
and  submit  to  the  jurisdiction  of 
the  State  court.  Upon  motion 
thereupon  made  in  the  foreclosure 
suit  an  order  was  granted  substi* 
tuting  the  United  States  as  de- 
fendant, discharging  the  original 
defendant  from  liability,  and  di- 
recting plaintiff  to  satisfy  the 
mortgage,  upon  payment  into 
court  of  the  amount   due,    with 
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other,  who  was  married,  that  the 
provision  of  the  Code  of  Civil  Pro- 
cedure (g  2662)  requiring  notice  to 
every  person  having  a  prior  or 
equal  right  did  not  apply,  and  that 
the  appointment  was  valid.        Id. 


MASTER  AND  SERVANT. 

1.  In  the  absence  of  notice  to  the  con- 
trary a  servant  has  a  right  to  as- 
sume the  master  will  perform  the 
duty  imposed  upon  him,  of  fur- 
nishing proper,  aidequate  and  per- 
fect implements  and  appliances 
necessary  for  the  performance  of 
any  duty  required  of  the  servant. 
Kain  vJ Smith.  875 

2.  An  employer  does  not  undertake, ' 
absolutely,  with  his  employes  for 
the  sufficiency  or  safety  of  the  im- 
plements and  facilities  furnished 
for  their  work,  but  only  for  the 
exercise  of  reasonable  care ;  and 
when  injury  to  an  employe  results 
from  a  defect  in  the  implements, 
knowledge  of  the  defect  must  be 
broufi^ht  nome  to  the  employer,  or 
proof  given  that  he  omitted  the 
exercise  of  proper  care  to  discover 
it.    Dedin  v.  Smith.  470 

8.  Defendant,  J.  T.  S.,&  painter,  con- 
tracted to  paint  the  inside  of  the 
dome  of  a  court-house.  Having  no 
experience  in  building  scaffolds,  or 
knowledge  of  that  business,  he 
made  a  contract  with  defendant  J. 
S. ,  an  experienced  scaffold-builder, 
to  erect  the  necessary  scaffold- 
ing, which  was  to  be  first-class. 
Through  the  negligence  of  J.  S., 
the  scaffold  was  defectively  con- 
structedf  and,  in  consequence, 
while  D.,  plaintiff's  intestate,  who 
was  in  the  employ  of  J.  T.  S.,  was 
at  work  upon  the  scaffold,  it  gave 
way,  and  D.  received  injuries  caus- 
ing his  death.  In  an  action  to  re- 
cover damages,  it  did  not  appear 
that  J.  T.  S.  knew,  or. had  rea- 
son to  know,  of  any  defect  in  the 
scaffold.  Hdd,  that  J.  S.  was  not 
the  agent,  or  servant,  of  J.  T.  S., 
but  an  indepfendent  contractor,  for 
whose  acts,  or  omissions,  the  latter 
was  not  liable  ;  that  it  was  not  neg 
ligence  for  him  to  rely  upon  the 
judgment  of  J.  S.  as  to  the  suffici- 


ency of  the  scaffold,  and  the  pro- 
priety of  the  mode  of  construc- 
tion; and  that,  therefore,  J.  T.  S. 
was  not  liable.  But  hM  (Earl, 
J.,  dissenting)  that  J.  S.  was  lia- 
ble, as,  although  there  was  no  priv- 
ity of  contract  between  him  and 
D..he  had  contracted  to  build  a 
structure  for  the  workmen  of  J.  T. 
S.,  any  defect  wherein,  which 
would  cause  it  to  give  way,  woald 
naturally  result  in  injury  to  said 
workmen,  and  he  owed  them  a 
duty  to  use  proper  diligence,  inde- 
pendent of  his  contract.  Id. 

4.  Where  upon  breach  of  a  contract 
of  employment,  by  a  wrongful  dis- 
charge of  the  employe,  an  action 
is  brought  by  him  before  the  ex- 
piration of  the  term  of  service,  but 
is  not  brought  to  trial  until  after 
the  expiration  thereof,  plaintiff  is 
entitled  to  recover  the  same  dam- 
ages as  he  would  have  been  enti- 
tled to  had  the  action  been  com- 
menced after  the  expiration  of  the 
term,  i.  «.,  the  difference  between 
the  compensation  fixed  by  the  con- 
tract for  the  service  and  what 
plaintiff  has  received,  together 
with  what  he  was  able  to  earn  af- 
ter his  discharge.  Mcerson  v. 
Potoers.  527 

5.  It  seems  that  if  the  trial  is  before 
the  expiration  of  the  term,  plaint- 
iff is  entitled  to  recover  such  ac- 
tual damage  as  the  evidence  shows 
he  has  sustained  up  to  the  time  of 
trial,  and  if  at  that  time  the  loss 
is  still  only  probable,  the  recovery 
should  be  for  nominal  damages 
only.  Id. 


MORTGAGE. 

1.  The  rule  that  where  a  mortgagor 
has  covenanted  in  his  mortgage  to 
keep  the  buildings  upon  the  mort- 
gaged premises  insured  for  the 
benefit  of  the  mortgagee,  any  in- 
surance effected  in  the  name  or  for 
the  benefit  of  the  former  will  be 
presumed  to  be  in  fulfillment  of 
the  covenant,  and  that  the  latter  has 
an  equitable  lien  upon  the  insur- 
ance money,  does  not  apply  when 
the  policy  Itself  provides  for  the 
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pajment  of  the  loss  to  another  in- 
cambrancer.      DurUop  v.   Avery, 

592 

2.  The  recording  of  a  mortgage  con- 
taining  a  covenant  to  keep  the 
bnildings  on  the  mortgaged  prem- 
ises  insured  does  not  charge  a  sub- 
sequent incumbrancer  with  con- 
structive  notice  of  the  covenant ; 
the  Recording  Act  has  no  applica- 
tion  to  it.  Id. 

3.  Such  a  covenant  is  not  one  running 
with  the  land,  but  is  entirely  per- 
sonal in  its  character.  Id. 

4.  Where,  therefore,  after  the  execu- 
tion of  two  mortgages  upon  the 
same  premises,  eacn  of  which  con- 
tained such  a  covenant,  the  mort- 
gagor  procured  a  policj,  by  the 
terms  of  which  any  loss  was  made 
payable  to  the  junior  mortgagee, 
to  whom  the  policy  was  delivered, 
and  who,  until  after  a  loss,  had  no 
actual  notice  or  knowledge  of  the 
covenant  in  the  senior  mortgage, 
hdd,  that  as  the  legal  title  was  in 
the  junior  mortgagee,  the  equities 
being  equal,  such  title  must  pre- 
vail; and  that  he  was  entitled  to 
the  insurance  moneys.  Id. 

6.  klaoheld^  that  the  fact  that  the 
provision  in  the  policy  making  the 
loss  payable  to  the  junior  mort- 
gagee was  inserted  at  his  request 
or  by  his  procurement  did  not,  in 
the  absence  of  any  proof  of  fraud, 
affect  his  rights.  Id. 

6.  It  seems  that  even  had  it  appeared 
that  the  lunior  mortgagee  had 
notice  of  the  insurance  clause  in 
the  senior  mortgage,  in  the  absence 
of  notice  to  him  that  it  had  not 
been  performed,  his  rights  would 
not  have  been  affected.  Id. 

^— Where  exervtor  eelle  lands  teith- 
cvt  authority  subfect  to  a  mortgage 
tohieh  the  purchaser  pays,  and  eject- 
ment is  brought  by  heir,  the  judgment 
should  be  without  prejudice  to  purcha- 
ser's lien  for  amount  so  paid  or  to  his 
right  to  be  subrogated  to  rights  of  mort- 


gagee 

See  Smith  v.  Robertson. 
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mortgage,  mortgagor  cannot  interpose 
a  defense,  legal  or  equitable^  good  as 
against  tJte  mortgagee. 
See  Biggs  v.  PursseU,   {Mem.)   608 

When  equities  existing  as  be- 

tteeen  mortgagor  and  mortgagee  can- 
not be  availed  of  by  former  in  action 
to  foreclose^  brought  by  assignee  of 
mortgage. 

See  Biggs  y.  PursseU,  (Mem.)    608 


MOTIONS  AND  ORDERS. 

1 .  No  authority  is  given  by  the  Code 
of  Civil  Procedure  to  order,  on  mo- 
tion of  the  attaching  creditor,  a 
person  holding  property  of  one, 
against  whom  an  attachment  has 
been  issued,  to  deliver  it  to  the 
sheriff.     HaU  v.  Brooks,  83 

2.  Where,  however,  such  an  order 
had  been  granted  *'with  costs"  and 
had  been  obeyed  by  the  person 
holding  the  property,  who  claimed 
no  interest  therein,  held,  that  he 
was  not  aggrieved  by  the  order, 
and  could  not  sustain  an  appeal 
therefrom,  save  so  far  as  it  im- 
posed costs  upon  him.  Id, 

8.  After  the  commencement  of  an  ac- 
tion by  the  United  States,  in  the 
United  States  Circuit  Court,  the 
defendant  therein  executed  an  as- 
sigument  of  a  tK)nd  and  mortgage, 
which  was  recorded ;  thereafter  an 
attachment  was  issued  in  said  ac- 
tion, which  was  levied  on  the 
mortgage  debt,  plaintiff  claiming 
that  the  assignment  was  fraudu- 
lent and  void.  This  action  was 
then  brought  by  the  assignee  to 
foreclose  the  mortgage.  Upon  ap- 
plication of  the  owners  of  the 
equity  of  redemption  the  United 
States  Circuit  Court  directed  the 
levy  to  be  discharged,  unless  the 
United  States  consented  to  appear 
and  submit  to  the  jurisdiction  of 
the  State  court.  Upon  motion 
thereupon  made  in  the  foreclosure 
suit  an  order  was  granted  substi* 
tuting  the  United  States  as  de- 
fendant, discharging  the  original 
defendant  from  liability,  and  di- 
recting plaintiff  to  satisfy  the 
mortgage,  upon  payment  into 
court  of  the  amount   due,    with 
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costs;  with  provision  for  the  ap- 
pearanco  of  the  United  States,  its 
sabmissioD  to  the  jurisdictiou  of 
the  court,  and  consent  that  the 
title  to  the  mortgage  debt  be  de- 
termined in  the  action;  on  default 
of  such  appearance  and  submission 
the  moneys  so  paid  in  were  di- 
rected to  be  paid  to  plaintiff.  Udd^ 
tliat  the  order  was  proper.  John- 
ston V.  SUmmel.  117 

4.  Defendant's  answer  set  up  a  coun- 
ter-claim for  rent  due  W.  for 
premises  other  than  those  on 
which  the  damage  was  done,  to 
which  there  was  no  reply.  No 
point  was  made  on  the  trial  in  re- 
spect to  this  counter-claim,  but 
subsequently  defendant  moved  to 
reduce  the  verdict  and  judgment 
by  the  amount  of  the  counter-claim. 
Jleld,  that  the  court  on  such  mo- 
tion was  justified  in  taking  into 
consideration  the  legal  objection 
to  the  counter-claim;  and  that 
the  motion  was  properly  denied. 
Mairs  \. Manhattan  R,E.  Asa'n.  498 


Wlien  payment  by  broker  to 


sTieriff  of  proceeds  of  sale  of  poods 
under  order  of  court  in  suppleinentftry 
proceedings  against  agent  of  owner, 
no  defense  to  action  by  oumer  to  re- 
cover such  proceeds. 
See  Wright  v.  Cabot,  570 


MUNICIPAL  CORPORATIONS. 

1  Where,  through  culpable  omission 
of  duty  upon  the  part  of  the  mu- 
nicipal corporation,  a  city  street 
has  become  obstructed,  and  in  con- 
sequence a  traveler  upon  the  street 
is  injured,  it  is  no  defense  to  an 
action  against  the  municipality  to 
recover  damages  that  the  accident 
happened  upon  Sunday,  and  that 
the  person  injured  was,  in  traveling 
on  that  day,  violating:  the  statute 
relating  to  the  "  observance  of 
Sunday."  (1  U.  S.  676,  §  70.)  Platz  v. 
City  of  Cohoes,  219 

2.  A  municipal  corporation  cannot 
delegate  power  to  private  individ- 
uals to  be  exercised  for  their  own 
private  benefit  to  do  injury  to  the 
property  of  their  neighbors,  and 
relieve  them  from  responsibility 


from  the  damages,  or  reduce  their 
liability  to  such  as  may  result  from 
want  of    proper  care.    Mairs    v. 
Manhattan  li.  E,  Ast^n.  498 

See  Brooklyn  (City  of). 
New  Yoiuc  (City  of)l 


NATIONAL  BANKS. 

1.  A  receiver  of  an  insolvent  NiU 
tional  bank,  appointed  after  the 
issuing  of  an  attachment  against  it, 
may.  under  the  Code  of  Civil  Pro- 
cedure (§  682),  move  to  vacate  the 
attachment  without  being  made  a 
party  to  the  action.  NaU  S.  db  L. 
M.  y .  Mech.  Nat,  Bk.  440 

2.  Under  the  National  Banking  Act 
(U.  S.  R.  S..  §  5798), an  attachment 
is  prohibited  and  may  not  issue 
out  of  a  State  court  against  a 
National  bank  which  is  or  is  about 
to  become  insolvent.  Hat.  3,  A 
L.  Bk.  V.  MecX  Nat,  Bk.  467 


NEGLIGENCE. 

1.  When  one  injured  by  the  wrong- 
ful act,  neglect  or  default  of  an- 
other brings  suit  and  recovers 
damages  for  the  injury  in  his  life- 
time, in  case  death  subsequently 
results  from  the  injury,  his  per- 
sonal representatives  cannot  main- 
tain an  action  under  the  act  of  1847 
(Chap.  450,  Laws  of  1847).  lAUU- 
wood  V.  Mayor,  etc.  24 

2.  Where,  through  culpable  omission 
of  duty  upon  the  part  of  the  muni- 
cipal corporation,  a  city  street  has 
become  obstructed,  and  in  conse- 
quence a  traveler  upon  the  street  is 
injured,  it  is  no  defense  to  an 
action  against  the  municipality  to 
recover  damages  that  the  accident 
happened  upon  Sunday,  and  that 
the  person  injured  was.  in  travel- 
ing on  that  day,  violating  the 
statute  relating  to  the  "observance 
of  Sunday."  (1  R.  S.  676,  §  70.) 
Platz  V.  City  of  Cohoes,  219 

3.  The  courts  may  not  add  to  the 
penalty  imposed  by  that  statute  a 
forfeiture  of  the  right  to  indemnity 
for  an  injury    resulting  from  de- 
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fendant'B  negligence,  and  the  viola- 
tion of  the  statute  cannot  he  re- 
garded as  the  immediate  cause  of 
the  injury.  Id. 

4.  Under  the  provision  of  the  act  re- 
lating to  buildings  in  the  city  of 
New  York  (§  16,  chap.  625,  Laws  of 
1871.  as  amended  by  §  5.  chap. 
647,  Laws  of  1874),  which  provides 
that  the  opening  of  any  elevator 
or  hoistway  in  a  building  in  said 
city  shall  be  protected  on  each  floor 
by  railings  and  trap-doors,  and 
that  the  trap-doors  snail  be  kept 
closed  at  all  times  except  when  in 
actual  use  "  by  the  occupant  or  oc- 
cupants of  the  buildings  having 
the  ase  and  control  of  ihe  same ; " 
where  there  are  several  occupants 
of  a  building,  the  duty  is  imposed 
upon  the  one  whose  use  of  the 
elevator  or  hoistway  requires  the 
opening,  and  whose  disuse  permits 
the  close  of  the  trap-doors ;  no  one 
of  them  can  be  made  liable  for  the 
neglect  of  another  to  perform  such 
duty.    Harris  v.  Perry,  808 

5.  Defendants  leased  all  of  a  build- 
ing in  said  city  above  the  first  floor, 
which  with  the  basement  and  sub- 
cellar  was  leased  to  other  tenants  ; 
the  tenants  had  a  common  right  to 
use  a  shipping-room  in  the  base- 
ment, and  an  elevator  or  hoistway 
for  goods,  which  was  part  of  the 
building  running  from  the  sub- 
cellar  up  to  the  upper  story  and 
moved  by  power  furnished  by  the 
owners  of  the  building,  and  under 
the  control  of  an  engineer  em- 
ployed by  them.  Plaintifi^went  to 
the  shipping-room  to  procure 
goods  purchased  of  defendants, 
and  finding  no  one  there  to  deliver, 
went  to  the  elevator  to  call 
through  the  opiening  overhead  as 
he  had  done  before  with  safety. 
The  room  was  dark  ;  the  elevator 
was  not  in  use  at  the  time,  but 
was  up  near  the  first  floor.  The 
trap-doors  in  the  basement  floor 
were  open,  and  plaintiff  fell 
through  to  the  sub-cellar  and  was 
injured.  In  an  action  to  recover 
damages  it  did  not  appear  that  de- 
fendants had  used  the  elevator  last, 
and  only  by  a  supposition  of  a 
clerk  that  they  had  used  it  that 
day.     ndd^  that  no  negligence  on 


the  part  of  defendants  or  liability 

under  said  statute  was  shown;  and 

.that  a  refusal  to  nonsuit  was  error. 

Id. 

6.  It  aeems  that  the  question  of  con- 
tributory  negligence  on  the  part 
of  the  plaintiff  was  properly  sub- 
mitted to  the  jury.  Id' 

7.  A  shipping  contract  will  not  be 
construed  as  exempting  the  carrier 
from  liability  for  his  own  negli- 
gence, unless  the  intent  is  so 
plainly  and  distinctly  expressed  as 
that  it  cannot  be  misunderstood  by 
the  shipper  ;  it  cannot  be  inferred 
from  general  words  in  the  con- 
tract. NicholoLH  V.  N,  T.  0.  <fe  H.  R, 
R  B.  870 

8.  Plaintiff  shipped  a  quantity  of 
fruit  trees  by  defendant's  road  ; 
the  chipping-  contract,  among  a 
great  number  of  special  exemp- 
tions from  liability  on  the  part  of 
the  carrier,  contained  the  follow- 
ing, for  "  damage  occasioned  by  de- 
lays from  any  cause  or  from  change 
of  weather."  The  trees  were  lost 
by  the  negligent  delay  of  defendant 
in  the  transportation.  In  an  action 
to  recover  damages,  held,  that  such 
a  loss  was  not  covered  by  the  ex- 
emption, and  that  defendant  was 
liable.  Id, 

9.  Plaintiff  was  employed  as  a  car- 
penter by  defendant  who  was  op- 
erating a  railroad,  he  was  directed 
to  assist  in  loading  car-wheels, 
which  work  was  being  done  under 
the  direction  of  a  foreman.  The 
car-wheels  were  in  pairs,  connected 
by  an  axle  and  standing  on  a  track  ; 
and  were  loaded  by  an  implement 
called  a  "jigger,"  one  end  of  which 
was  placed  upon  the  tracks,  and 
the  otiier  upon  the  platform  of  the 
car.  It  was  composed  of  two  side 
pieces,  porresponding  with  the  rails 
of  the  track,  connected  by  cross- 
bars ;  the  end  upon  the  car  was 
furnished  with  hooks  to  hold  it 
in  place.  One  side  of  the  jigger 
was  worn  off  so  as  to  make  it  shorter 
than  the  other ;  the  hooks  were 
worn  off  and  blunted  so  as  not  to 
hold  firmly  to  the  car,  and  the 
cross-bars  were  worn  and  loose. 
After  two  pairs  of  wheels  were 
loaded,  the  others  were  run  along 
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the  track  so  as  to  give  them  a 
headway  before  at ri king  the  jig- 
ger;  it  was  customary  to  load  in 
this  way.  As  the  last  pair  was  be- 
ing loaded  one  end  of  the  jigger 
slipped  from  the  car,  the  wheels 
fell,  struck  and  injured  the  plaintiff. 
Plaintiff  had  never  before  loaded 
car-wheels  or  seen  them  loaded, 
and  did  not  know  what  a  jigger 
was.  Defendant's  master-mechanic 
had,  prior  to  the  accident,  been 
notifi<»d  that  the  jigger  was  defect- 
ive. In  an  action  to  recover  dam- 
ages, where  these  facts  appeared, 
held  (Rapallo  and  EAiUi,  JJ .,  dis- 
senting), that  the  evidence  tended 
to  show  defendant  furnished  an  im- 
perfect implement,  and  that  the 
injury  was  occasioned  thereby ; 
and  BO  that  the  question  of  negli- 
gence and  contributory  negligence 
should  have  been  submitted  to  the 
jury,  and  a  nonsuit  was  error. 
Kain  v.  Smith.  875 

10.  Pefen<)ant  having  received  from 
plaintiff  for  collection,  a  draft 
drawn  by  a  Pennsylvania  bank,  on 
C.  P.  &  Co.,  bankers  in  N.  Y.,  de- 
livered the  draft  to  the  drawees  on 
receipt  of  their  check  for  the 
amount ;  this  was  not  presented 
for  payment  until  the  next  day, 
when  payment  was  refused,  C.  P. 
&  Co.  having  failed  on  that  day. 
Defendant  thereupon  returned  the 
check  to  C.  P.  &  Co.,  and  received 
back  the  draft,  demanded  pay- 
ment, caused  the  same  to  be  pro- 
tested for  non-payment  and  the 
next  day  served  notice  of  protest 
upon  the  drawer.  In  an  action  to 
recover  damages  for  alleged  negli- 
gence, it  was  ?ield,  that  defendant 
was  liable,  but  that  as  the  remedv 
against  the  drawer  was  preserved, 
defendant  was  only  liable  for  the 
actual  damages.  (77  N.  Y.  820.) 
First  Nat.  B'k  v.  F&urth  Nat.  B'k. 

412 

11.  On  a  second  trial,  for  the  purpose 
of  showing  damage  to  the  full 
amount  of  the  draft,  plaintiff  of- 
fered in  evidence  a  judgment  rec- 
ord in  an  action  brought  by  it  in  a 
Pennsylvania  court  against  the 
drawer,  whereby  it  was  adjudged 
that  the  acceptance  of  the  check 
and  omission  to  make  due  present. 


ment  constituted  as  between  the 
drawer,  the  payee  and  defendant  a 
payment  and  discharged  the  draw- 
er's liability.  Held,  that  the  rec- 
ord was  competent  evidence  and 
conclusively  established  plaintiff's 
damages  to  be  the  full  amount  of 
the  draft.  Id. 

12.  Also  held,  that  it  was  not  incum- 
bent upon  plaintiff  as  a  condiuon 
of  recovery  to  tender  the  draft  to 
defendant.  Id. 

18.  The  new  trial  was  had  after  the 
going  into  effect  of  the  law  of 
1879  (Chap.  538),  fixing  the  rate 
of  interest  at  six  per  cent.  Held, 
that  plaintiff  was  only  entitled  to 
interest  at  that  rate  for  the  whole 
period  after  the  cause  of  action  ac- 
crued.  Id. 

14.  An  employer  does  not  under- 
take, absolutely,  with  his  employes 
for  the  sufficiency  or  safety  of  the 
implements  and  facilities  furnished 
for  their  work,  but  only  for  the  ex- 
ercise of  reasonable  care ;  and 
when  injury  to  an  employe  results 
from  a  defect  in  the  implements, 
knowledge  of  the  defect  must  be 
brought  home  to  the  employer,  or 
proof  given  that  he  omitted  the 
exercise  of  proper  care  to  discover 
it.     Devlin  y.  Smith.  470 

15.  Defendant,  J.  T.  S.,  a  painter, 
contracted  to  paint  the  inside  of 
the  dome  of  a  court-house.  Hav- 
ing  no  experience  in  building  scaf- 
folds, or  knowledge  of  that  busi- 
ness, he  made  a  contract  with  de- 
fendant J.  S.,  an  experienced  scaf- 
fold-builder, to  erect  the  necessary 
scaffolding,  which  was  to  be  first- 
class.  Through  the  negligence  of  J. 
S.,  the  scaffold  was  defectively  con- 
structed, and ,  in  consequence,  while 
D.,  plaintiff's  intestate,  who  was 
in  the  employ  of  J.  T.  8.,  was  at 
work  upon  the  scaffold,  it  gave  way, 
and  D.  received  injuries  causing  his 
death.  In  an  action  to  recover 
damages,  it  did  not  appear  that  J. 
T.  S.  knew,  or  had  reason  to  know, 
of  anv  defect  in  tiie  scaffold.  Held, 
that  J.  S.  was  not  the  agent,  or 
servant,  of  J.  T.  S.,  but  an  inde- 
pendent contractor,  for  whose  acts 
or  omissions  the  latter  was  not  lia- 


INDEX. 


693 


ble;  that  it  was  not  negligence 
for  him  to  rely  upon  the  judgment 
of  J.  S.  as  to  the  Bufficiencyof  the 
acafibld,  and  the  propriety  of  the 
mode  of  construction ;  and  that, 
therefore,  J.  T.  S.  was  not  liable . 
Bui  ?ield (Kakl,  J.,  dissenting),that 
J.  S.  was  liable,  as,  although  there 
was  no  priTity  of  contract  between 
him  and  D.,  he  had  contracted  to 
build  a  structure  for  the  workmen 
of  J.  T.  S.,  any  defect  wherein, 
which  would  cause  it  to  give  way, 
would  naturally  result  in  injury  to 
said  workmen,  and  he  owed  them 
a  duty  to  use  ]jroper  diligence,  in- 
dependent of  his  contract.  Id. 

16.  Where  one,  in  making  improve- 
ments upon  his  own  premises,  or 
without  lawful  ri^ht,  trespasses 
upon  or  injures  nis  neighbor's 
property  by  casting  material  there- 
on, lie  is  liable  absolutely  for  the 
damage  irrespective  of  any  ques- 
tion of  care  or  negligence,  and  a 
license  from  the  municipal  author- 
ities cannot  affect  the  question  of 
responsibility.  Mairs  v.  Manhat- 
tan B.  E,  As^n.  498 


Liability  of  railroad  company 


for  negligent  or  unlawful  act  of  eon 
ductor. 
See  SchultzY,  T,  A.  B.  R.  Co.    243 

Liability  of  owner  of  carriage ^ 

which  when  driven  by  his  servant  runs 
over  one  crossing  the  street. 

See  Oroth  v.  Wa^shburn.    (Mem.) 
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one 


-  When  question  of  negligence 
le  of  fact. 

See  Cleveland  v.  iV.  J.  S.  Co.  {Mem.) 

627 

NEW  YORK  (CITY  OF). 

1.  The  omission  to  file  a  map  in  ac- 
cordance with  the  provision  of 
the  act  of  1870  (§  2.  chap.  626, 
Laws  of  1870),  requiring  the 
department  of  public  parks  in  the 
city  of  New  York  to  cause  to  be 
made  maps  and  plans  of  the  streets 
laid  out,  altered,  etc.,  is  not  a  sub- 
stantial or  vital  error  rendering  an 
assessment  for  a  change  of  grade 
of  an  existing  and  established 
street  invalid;    the  filing  of  the 


map  is  not  an  indispensable  pre- 
requisite to  the  establishment  of  a 
new  grade,  but  simply  a  matter  of 
form,  a  mere  irregularity  which 
furnishes  no  ground  for  vacating  or 
setting  aside  the  assessment.  In 
re  Upson.  67 

2.  The  title  of  the  act  of  1872  (Chap. 
872,  Laws  of  1872),  entitled  "An 
act  in  relation  to  the  Croton  aque- 
duct and  other  public  works  in  the 
city  of  New  York,"  sufficiently 
states  the  subject  of  the  act,  and  so 
it  is  not  obnoxious  to  the  provis- 
ion of  the  State  Constitution  (Art. 
8,  g  16),  requiring  the  subject  of  a 
local  or  private  bill  to  be  expressed 
in  its  title.  ,  Id. 

8.  In  1859  a  contract  was  awarded  to 
one  McG.  to  regulate  and  grade  a 
certain  portion  of  Fifth  avenue. 
It  provided  that,  in  case  the  gnuie 
should  be  changed  during  the  pro- 
gress of  the  work,  the  contractor 
was  to  conform  to  the  altered 
grade  at  the  contract-prices,  so  far 
as  applicable  ;  this  contract  was  not 
completed  until  1875,  several 
months  previous  to  which  time  a 
new  contract  was  made  with  E.  to 
regulate  and  grade,  in  accordance 
with  a  new  grade,  under  an  ordi- 
nance of  the  common  council, 
passed  in  1874.  If  the  work  had 
been  done  under  the  contract  of 
McQ.  the  expense  would  have  been 
much  less.  Held,  that,  as  it  did 
not  appear  that  there  was  any  such 
difference  or  change  made  as  ren- 
dered  the  first  contract  inapplica- 
ble, or  that  it  could  not  have  been 
enforced,  the  parties  assessed  were 
entitled  to  the  benefit  of  the  re- 
duced prices  ;  that  the  error,  how- 
ever, furnished  no  ground  for  va- 
cating the  assessment  entirely,  but 
simply  for  a  reduction .  *     Id. 

4.  Under  the  provision  of  the  act 
relating  to  buildings  in  the  city 
of  New  York  (§  16,  chap.  625, 
Laws  of  1871,  as  amended  by  §  5, 
chap.  547,  Laws  of  1874),  which 
provides  that  the  opening  of  any 
elevator  or  hoistway  in  a  building 
in  said  city  shall  be  protected  on 
each  floor  by  railings  and  trap- 
doors, and  that  the  trap-doors  shall 
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be  kept  closed  at  all  times  except 
when  in  actual  use  "  bv  the  occu- 

Eant  or  occupants  of  the  buildings 
aving  the  use  and  control  of  the 
same ; "  where  there  are  several 
occupants  of  a  building,  the  duty 
is  imposed  upon  the  one  whose  use 
of  the  elevator  or  hoistway  re- 
quires the  opening,  and  whose  dis- 
use permits  the  close  of  the  trap- 
doors; no  one  of  them  can  be 
made  liable  for  the  neglect  of 
another  to  perform  such  duty. 
HarrU  v.  Perry.  808 

6.  The  provisions  of  the  act  entitled 
**An  act  in  relation  to  regulating 
and  grading  the  Eighth  avenue  in 
the  city  of  New  Yoik"  (Chap.  593. 
Laws  of  1870),  which  authorize 
the  commissioners  of  public  parks 
to  change  the  grade  of  streets  in- 
tersecting said  avenue  to  conform 
to  the  grade  thereof,  are  void,  as 
the  including  them  in  the  act 
renders  it  repugnant  to  the  consti- 
tutional provision  (State  Const., 
art.  8,  §  16)  declaring  that  a  local 
or  private  bill  shall  embrace  but 
one  subject,  and  that  shall  be  ex- 
pressed in  the  title.  In  re  Blodgett. 

892 

6.  Under  the  provision  of  the  act  of 
1871  (§  4.  chap.  226,  Laws  of  1871), 
authorizing  the  commissioner  of 
public  parks  of  the  city  of  New 
York  *'to  fix  and  establish  the 
grades  of  the  streets,"  within  a 
specified  territory  *'  where  the  same 
have  not  heretofore  been  fixed  and 
established  by  law/'  not  only  were 
such  grades  excepted  as  had  been 
fixed  by  legislative  enactment,  but 
also  those  lawfully  established  bv 
ordinance  of  the  common  council. 
In  re  Mat.  L.  Ins.  Co.  530 

7.  The  provision  does  not  authorize 
a  change  of  grade,  but  deals  only 
with  streets  whose  grades  have  not 
been  lawfully  established.         Id. 

8.  Where,  however,  it  appeared, 
upon  application  to  vacate  an  as- 
sessment, that  the  commissioner 
changed  slightly  the  grade  of  a 
small  section  of  a  street,  and  that 
more  than  the  increased  cost  of  the 
improvement  occasioned  by  the 
change  was  charged  upon  the  city, 


because  in  excess  of  one-half  the 
valuation  of  the  property  benefited, 
80  that  if  the  extra  cost  of  the 
illegal  work  had  been,  in  the  first 
instance,  left  out  of  the  assess- 
ment, or  should  be  deducted  there- 
from, the  cost  of  work  lawfully 
done  would  exceed  the  amount  of 
the  assessment.  Held,  that  there 
was  no  substantial  error,  and  that 
an  order  vacating  the  assessment 
was  error.  Id. 

9.  Tlie  sidewalks  of  the  street  were 
laid  but  four  feet  wide.  The 
ordinance,  in  general  terms,  di- 
rected that  the  sidewalks  be 
flagged,  without  specifying  the 
width.  It  was  passed  a  short  time 
prior  to  the  passage  of  the  city 
charter  of  1873  (Chap.  835  of  the 
Laws  of  1873),  which  repealed  the 
provision  of  the  charter  of  1870 
(§  1.  chap.  883.  Laws  of  1870).  re- 
quiring all  flagfifintc  to  be  laid  **  full 
width/'  i.  <5.,  twelve  feet.  It  did 
not  appear,  however,  that  the  con- 
tract for  the  work  was  made  be- 
fore such  repeal.  HM,  that  the 
objection  was  untenable ;  that  the 
burden  was  upon  the  petitioner  to 
show  substantial  error,  and  this  he 
failed  to  do.  as  it  was  entirely  pos- 
sible that  the  work  was  in  viola- 
tion of  no  existing  statute  appli- 
cable to  it  when  done.  Id. 

10.  The  scheme  of  sewer  improve- 
ments in  the  city  of  New  York 
contemplates  that  the  whole  ex- 
pense should  be  borne  by  the  prop- 
erty benefited.    In  re  Latoden.   548 

11.  Engineers'  and  surveyors*  fees 
are  properly  included  in  an  assess- 
ment for  such  an  improvement,  as 
an  item  of  the  expenses,  and 
although  the  mode  of  ascertaining 
may  not  give  the  exact  cost  of  this 
item,  if  it  approximates  thereto 
and  the  charge  does  not  appear  to 
be  in  excess  of  the  sum  properly 
chargeable  to  the  work,  it  is  not  a 
tenable  objection  to  the  assessment. 

Id. 

12.  Nor  is  it  a  valid  objection  that 
the  engineers  by  whom  the  work 
was  done  were  already  in  the  em- 
ploy of  the  city,  under  a  salary 
which  had  been  paid.  Jd. 
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13.  When,  therefore,  an  assessment 
for  sach  a  work  included  an  item 
for  engineers'  and  surveyors'  fees, 
which  was  made  under  the  snper- 
yision  of  the  chief  engineer  of  the 
bureau  of  sewers,  and  was  arrived 
at  bj  taking  such  percentage  of 
the  work,  compared  with  the  whole 
amount  of  similar  work  relatinc;  to 
the  sewerage  of  the  city  done  dur- 
ing the  year,  as  would  remunerate 
the  city  for  the  moneys  paid  for 
engineers'  expenses  ;  hM,  that  in 
the  absence  of  evidence  that  the 
share  imposed  upon  the  petitioner 
was  enhanced,  or  that  this  item  of 
expense  could  be  arrived  at  in  a 
way  better  or  more  just  to  him  and 
the  public,  it  was  properly  in- 
cluded. Id. 

14.  The  statutes  in  relation  to  assess- 
ments for  such  improvements  pro- 
vide for  sufficient  notice  and  hear- 
ing to  persons  affected  by  an  as- 
sessment to  meet  the  constitutional 
requirements.  Jd» 

« 

15.  Where  the  published  notice  re- 
quired objections  to  an  assessment 
to  be  presented  to  the  **  board  of 
assessors,"  instead  of  to  the  chair- 
man of  that  board  as  prescribed  in 
the  act  of  1841  (§  1,  chap.  171,  Laws 
of  1841),  held,  that  the  variance  was 
immaterial,  as  the  objections,  if 
any  were  made,  were  for  the  board, 
not  for  its  chairman  alone,  to  con- 
sider. Id. 


NOTICE. 

Notice  to  debtor  of  assignment  of 
debt  not  necessary  to  make  assignment 
tulid,  only  necessary  to  prevent  sub- 
seqrient  bona  fide  payment  by  debtor. 

See  WiUimns  v.  IngtrsoU.  508 


NUISANCE. 

1.  The  construction  by  a  railroad 
corporation,  whose  road  crosses  a 
highway  below  grade,  of  a  bridge 
of  less  width  than  the  highway  is 
not  per  se  a  nuisance.  People  v.  i^. 
T.,  N.  H.  db  H.  B.  R.  266 

2.  The  duty  of  restoration  of  "  the 
highway  as  near  as  may  be  to  its 


former  state,  so  as  not  to  unnec- 
essarily impair  its  usefulness,"  im- 
posed by  its  charter  (§  5,  chap.  195, 
Laws  of  1846),  upon  the  N.  Y.,  N, 
H.  &  H.  K.  R.  Co.,  does  not  abso- 
lutely  require  it,  at  such  a  cross- 
ing, to  construct  tlie  bridge  of  the 
full  width  of  the  highway,  the 
requirement  is  simply  to  so  con* 
struct  the  bridge  as,  in  view  of  the 
circumstances,  not  unnecessarily 
to  impair  the  use  of  the  highway. 

Id. 

8.  Upon  the  trial  of  an  indictment 
against  said  corporation  for  alleged 
nuisance  in  constructing  a  bridge 
over  its  road  for  a  highway,  of 
less  width  than  the  highway,  it 
appeared  that  the  highway,  when 
defendant's  road  was  constructed, 
was  owned  by  a  turnpike  company 
which,  by  its  charter  (Chap.  121, 
Laws  of  1800),  was  required,  where 
a  bridge  was  necessary,  to  build  it 
not  less  than  sixteen  feet  wide. 
Defendant,  prior  to  1850,  con- 
structed its  road  across  the  highway 
below  its  surface,and  built  a  bridge 
for  the  highway  about  sixteen  feet 
wide  ;  this  was  replaced  by  a  new 
one  in  1852  or  1853  about  nineteen 
and  one-half  feet  wide;  both  were 
approved  by  the  turnpike  company. 
In  1879,  after  the  rights  of  said 
company  in  the  highway  had  been 
extinguished,  defendant  built  the 
bridge  in  question,  which  was 
twenty-four  'feet  wide,  with  the 
roadway  twenty. two  and  one-half 
feet  in  width,  corresponding  sub- 
stantially with  the  width  of  the 
beaten  track  of  the  highway .  The 
court  charged  that  if  the  bridge 
obstructed  or  hindered  the  enjoy- 
ment of  the  public  in  the  highway, 
it  was  a  nuisance  and  defendant 
was  guilty  under  the  indictment ; 
that  the  question  was  whether  the 
bridge  was  so  constructed  **  as  not 
to  impair  the  usefulness  of  the 
road  and  to  interfere  with  the  en- 
joyment or  safety  of  the  public." 
Held  error.  Id. 

4.  Conceding  the  rule  that,  as  to  the 
tcaveling  public,  an  excavation  in  a 
street  made  by  consent  of  the  mu- 
nicipal authorities  is  not  per  se  un- 
lawful, and  a  nuisance,  and  that 
the  person  making  the    same    is 
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only  liable  for  the  omisfiioQ  of 
proper  care,  Rach  rale  does  not 
apply  when  the  excavation  caases 
injury  to  adjoining  land  by  col- 
lecting surface  water  or  diverting 
it  from  ita  proper  channel,  and 
thus  throwing  it  upon  such  land. 
Mairs  y.  Manhattan  B.  E.  Aas^n, 

488 

OFFICE  AND  OFFICERa 

Ministerial  officers  can  only  be  made 
liable  to  an  individual  for  damages 
caused  by  an  alleged  nonfeasance 
upon  proof  showing  an  omission  on 
tlieir  part  to  perform  a  plain  duty 
devolved  upon  them  by  law.  FUz- 
patrkk  y,  JSiooum,  858 

ORDER. 

A  valuable  consideration  is  an  essen- 
tial and  necessary  element  of  an 
equitable  assifirnment,  and  to  make 
an  order  or  direction  to  pay  effect- 
ual as  an  assignment,  it  must  ap- 
pear that  such  a  consideration  was 
paid  therefor.     TcUlman  v.  Hoey. 

537 

'  PARTIES. 

1.  The  provision  of  the  Code  of 
Civil  Procedure  in  regard  to  amend- 
ments (§  723)  does  not  authorize 
the  BtrilLing  out  of  the  name  of  a 
sole  defendant  in  an  action,  and  the 
insertion  in  lieu  thereof  of  the 
names  of  other  persons  as  defend- 
ants. iV.  7.  8,  If,  if.  P.  A88*n  V. 
Bern,  Ag,  Works,  22 

2.  No  authority  is  given  by  the  Code 
of  Civil  Procedure  to  order,  on 
motion  of  the  attaching  creditor,  a 
person  holding  property  of  one, 
against  whom  an  attacliment  has 
been  issued,  to  deliver  it  to  the 
sheriff.     HaU  v.  Brooks,  83 

3.  An  action  or  proceeding  to  reduce 
such  property  to  the  possession  of 
the  sheriff  must  be  instituted  by 
him  in  his  name  or  in  that  of  the 
debtor.  Id, 

■   r-« 

4.  Any  person  claiming  an  interest  in 
the  personalty  of  a  deceased  tes- 
tator, either  as  legatee  under  the 
will,  or  as  entitled  to  it  under  the 


statute  of  distribotioDR,  may,  when 
the  executor  claims  such  interest 
in  his  own  right,  bring  suit  against 
him  to  settle  the  construction  and 
ascertain  the  validity  of  the  pro. 
visions  of  the  will,  so  far  as  the 
plaintiff's  interest  is  concerned,  and 
to  enable  him  to  obtain  from  the 
executors  such  portions  of  the  es- 
tate as  he  is  either  legally  or  equit- 
ably entitled  to.     Wager  v.  Wager. 

161 

5.  An  heir  at  law  or  devisee,  who 
claims  a  mere  legal  estate  in  real 
property,  where  there  is  no  trust, 
cannot  come  into  a  court  of  equity 
for  the  mere  purpose  of  obtaining' 
a  judicial  construction  of  the  pro- 
visions of  the  will.  Id. 


PARTNERSHIP. 

In  an  action  by  a  firm  creditor  to 
reach  lands  purchased  and  paid  for 
by  S.,  a  meml>er  of  the  firm,  but 
conveyed  to  his  wife,  with  intent, 
as  alleged,  to  defraud  creditors,  it 
appeared  that  such  conveyance 
was  made  about  four  years  prior 
to  the  contracting  of  the  debt  to 
plaintiff;  that  after  payment  for 
the  lands,  the  price  of  which  was 
$10,000,  8.  had  several  thousand 
dollars  worth  of  individual  prop- 
erty,  and,  so  far  as  appeared,  owed 
no  individual  debts  ;  that  the  firm 
was  entirely  solvent  and  was  doing 
a  prosperous  business.  Hdd^  that 
the  evidence  justified  a  finding 
that  there  was  no  fraud,  and  an 
affirmance  of  the  validity  of  the 
conveyance.  Phcenia  B*k  v.  Staf- 
ford, 405 

LiabUUy    of  partners  for  a 

fraud  perpetrated  by  a  co-partner  in 
transacting  partnership  business. 

/See  Bradner  v.  Strang.  299 


When  estate  of  deceased  part- 


ner not  entitled  to  be  aUowed  profits  of 
business  after  the  decease. 
See  WUson  v.  Simpson.  (Mem.)   619 


Liability  of  member  of  a  firm 


upon  indorsement,  made  in  name  of 
firm  after  its  dissolution. 

See  N,  S,  d  L,  Bank  v.  Eer9^{Mem.) 

639 


INDEX, 


697 


PAYMENTS. 

To  prewnt  the  running  of  stat- 
ute of  UmUaUon8,  payments  mutt  be 
made  by  the  party  or  his  authorized 
€tgent,  payment  by  joint-maker  insuf- 
ficient. 

See  McMuUen  v.  Bafferty,  456 

When  payment  by  broker  to 


sheriff  of  proceeds  of  sate  of  goods  un- 
der order  of  court,  in  supplementary 
proceedings  against  agent  of  owner ,  no 
defense  to  action  by  owner  to  recover 
such  proceeds. 
See  Wright;  v.  C<a)ot,  670 


PERPETUITIES. 

See  SUBFENBION  OF    POWEB  OF  AL- 
IEN ATIOK. 


PLEADINGS. 

1.  Plaintiff's  complaint.  In  an  action 
for  conversion  of  personal  prop* 
ertj,  alleged  in  substance  the  exe- 
cution and  delivery  to  plaintiff  by 
W.,  the  then  owner,  of  a  chattel 
mortgage  upon  the  property,  a  de- 
mand  of  payment,  and tnat ' *  there- 
upon, pursuant  to  said  mortgage, 
plaintiff  was  entitled  to  the  imme- 
diate possession  and  control  of  the 
property  so  mortgaged  and  be- 
came the  owner  thereof,  and  there- 
upon took  the  same  into  his  pos- 
session," and  while  lawfully  and 

?[uietly  possessed  thereof,  that  de- 
endant  wrongfully  took  and  con- 
verted the  same.  A  copy  of  the 
mortgage  was  attached.  By  its 
terms,  the  debt  secured  by  the 
mortgage  was  payable  on  demand. 
Defendants  demurred,  claiming 
that  the  complaint  was  defective 
in  not  averring  that  default  had 
been  made  in  tne  payment  of  the 
mortgage.  Held  untenable;  that 
the  allegations  of  ownership  and 
lawful  possession  were  sufficient 
without  sflUing  forth  in  detail  how 
title  was  acquired  ;  and  also  that  a 
default  was  clearly  to  be  implied 
from  the  facts  stated.  Malcom  v. 
aReiUy.  156 

2.  Two  policies  of  fire  insurance  con- 
tained a  condition  that  the   com- 
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pany  would  not  be  liable  '*  for  any 
loss  or  damage  occasioned  by  neg- 
lect to  use  all  possible  efforts  to 
save  and  preserve  the  property." 
The  complaint,  in  an  action  upon 
the  policies,  after  setting  out  a  loss, 
averred  thai  it  was  not  occasioned 
by  '*  neglect  to  use  all  possible  ef- 
forts by  the  plaintiffs  to  save  and 
preserve  the  property."  The  an- 
swer put  this  allegation  in  issue. 
On  the  trial,  evidence  having  been 
given  tending  to  show  a  breach  of 
the  condition,  the  court-  was  re- 
quested by  defendant's  counsel  to 
charge  substantially  in  the  words 
of  the  condition  ;  this  was  denied. 
Held  error;  as  although  the  con- 
dition had  not  been  set  up  as  a  de- 
fense, issue  as  to  its  breach  had 
been  tendered  in  the  complaint ; 
also  the  question  was  one  which 
affected  the  amount  of  damages. 
Ellsworth  V.  .^tna  Ins.  Co.        186 

8.  Plaintiff's  complaint  contained 
three  counts ;  the  first  alleged  in 
substance  that  on  October  80, 1877, 
he  got  upon  the  rear  platform  of 
one  of  defendant's  cars,  as  a  pas- 
senger ;  that  the  conductor,  with- 
out asking  him  for  his  fare  or  giv- 
ing him  an  opportunity  to  pay  it, 
violently  threw  him  off  from  the 
car  in  front  of  a  car  passing  upon 
an  adjoining  track,  and  he  was  run 
over  and  injured  "to  his  damage 
$10,000."  The  other  two  counts 
relate  to  the  same  accident,  alleg- 
ing that  it  occurred  through  de- 
fendant's negligence,  each  closing 
'•tohis  damage  $10,000."  In  the 
prayer  for  relief  plaintiff  asked 
damage  "  to  the  amount  of  $20,- 
000."  Upon  the  trial  the  court 
ruled  in  substance  that  plaintiff 
could  only  recover  under  the  first 
count;  he  obtained  a  verdict  for 
$15,000.  Defendant  claimed  that 
as  said  count  only  alleged  $10,000 
damages,  the  verdict  was  unau- 
thorized. Held  untenable;  that 
the  general  praver  for  damages  at 
the  close  of  the  complaint  con- 
trolled ;  but  that  if,  in  order  to 
sustain  the  recovery,  the  first  count 
should  have  alleged  $15,000  dama- 
ges, the  defect  was  one  that  could 
be  amended  on  appeal.  (Code  of 
Civil  Procedure,  §  722.)  SchvUz  v. 
T.  A.  R.  Co.  242 
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4.  Defendant's  answer  net  up  a 
couoter-claim  for  rent  due  W.  for 
premises  other  than  those  on  which 
tlie  damage  was  done,  to  which 
there  was  no  reply.  No  point  was 
made  on  tlie  trial  in  respect  to  this 
counter-claim,  but  aubseqaently  de- 
fendant moved  to  reduce  the  ver- 
dict and  judgment  by  the  amount 
of  the  counterclaim.  Held^  that 
the  court  on  such  motion  was  justi- 
fied in  taking  into  consideration  the 
legal  objection  to  the  counter- 
claim :  and  that  the  motion  was 
properly  denied.  Mairs  v.  Man- 
haUan  R.  E.  Aufju  498 


POWERa 

1.  Where  a  will  contains  no  specific 
devise  of  the  testator's  real  estate, 
but  a  bare  power  of  sale  is  given 
to  the  executors  and  the  title  de- 
scends to  the  heirs  of  the  testator, 
subject  to  the  execution  of  the 
power,  the  right  of  possession  fol- 
lows the  title  and  the  heirs  are 
entitled  at  law  to  the  intermediate 
rents  and  profits.   LerU  v.  Howard. 

169 

2.  If,  however,  the  power  of  sale 
operates  as  an  immediate  conver- 
sion of  the  land  into  personalty, 
accompanied  with  a  gift  of  the 
proceeds,  in  equity  the  interme- 
diate rents  and  profits  go  with  and 
are  deemed  to  be  a  part  of  the 
converted  fund ;  the  heir  may  be 
compelled  to  account  therefor  to 
the  executor,  and  the  latter  to  the 
beneficiary,  for  so  much  thereof 
as  is  received  by  him,  as  well  as  for 
the  proceeds  of  sales.  Id, 

3.  Wliere  the  general  scheme  of  the 
will  requires  a  conversion,  the 
power  of  sale,  although  not  in 
terms  imperative,  operates  as  a 
conversion,  and  this  will  be  deemed 
to  be  immediate,  although  the 
donee  of  the  power  is  vested,  for 
the  benefit  of  the  estate,  with  a 
discretion  as  to  the  time  of  sale. 

Id, 


PRACTICE. 
1.  It  seems  that  it  is  only  when  some 


person  attempts  to  resist  the  oper- 
ation of  an  act  claimed  by  him  to 
impair  the  obligation  of  a  contract, 
and  calls  in  the  aid  of  the  judicial 
pow^r  to  pronounce  it  void  as  to 
nim,  his  property  or  rights,  that 
the  objection  of  unconstitutionality 
can  be  presented  and  sustained. 
Pe(yple  v.  Bklyn  F.  <fc  C.  1.  72.  B. 
Co,  75 

2  The  attorney -general,  In  an  action 
brought  by  him,  represents  the 
whole  people  and  a  public  iuterest. 
No  question  can  be  presented  in 
such  action  affecting  only  mere  in- 
dividuals and  private  rights.      Id, 

8.  Exceptions  ta^en  upon  the  trial 
of  specific  questions  of  fact  arifw  ' 
ing  in  an  equity  action  and  ordered 
to  be  answered  by  a  jury  should 
be  presented  for  review  before  final 
judgment ;  they  may  not  be  consid- 
ered on  motion  for  a  new  trial  of 
the  action  after  judgment.  Ckapin 
V.  Th^mps(m,  270 

4.  On  cross-examination  of  one  of 
the  plaintiffs,  whose  testimony  was 
taken  by  commission,  he  was  re- 
quested to  annex  copies  of  any  cor- 
respondence with  E.  &  C.  S.  He 
anuexed  extracts  from  and  not  the 
whole  of  the  letters.  On  the  trial 
plaintiff's  read  these  extracts  under 
objection  and  exception.  Held  no 
error  ;  that  while  defendants  were 
entitled  to  the  whole  of  the  letters 
their  remedy  was  by  motion  in  ad- 
vance of  the  trial  either  to  have  the 
execution  of  the  commission  cor- 
rected by  annexing  the  full  letters 
or  striking  out  the  extracts,  or  to 
suppress  the  deposition  ;  and  not 
having  taken  that  remedy  tbey 
must  DC  held  to  have  assented  to 
the  mode  in  which  the  commission 
was  executed.  Wright  v.  Cabot.  570 

Upon  reversal  of  judgment  by 

Oeneral  Term  on  gi'ound  of  insuffi- 
ciency of  evidence^  new  trial  should  be 
ordered  unless  a  recovery  on  such 
trial  would  be  impossible. 

See  Qawthrop  v.  Leary,  (Mem)  823 

See  PLBADmoB. 
Tbial. 
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PRINCIPAL  AND  AGENT. 

1.  The  rule  that  a  third  person  may 
deal  with  an  agent  as  principal, 
who  holds   himself  out  as  such, 

'  concealing  his  agency,  and  not  dis- 
closing its  origin,  and  that  the  real 
principal  cannot  so  assert  his  rights 
as  to  cut  off  equities  which  have 
grown  up  between  such  third  per- 
son and  the  agent,  has  no  applica- 
tion  when  the  former  knew,  or  had 
sufficient  iuformation  to  fairly 
create  an  inference  of  the  existence 
of  the  agency,  and  to  put  him  upon 
inquiry,  although  the  name  of  the 
principal  was  not  disclosed.  Wiight 
V.  Cabot.  570 

2.  Where,  therefore,  plaintiffs  con- 
signed certain  merchandise  to  the 
firm  of  E.  &  C.  S.  for  sale,  which 
firm  employed  defendants  as  bro- 
kers to  and  they  did  make  the 
sale,  with  knowledge  that  E.  &C. 
S.  were  not  the  sole  owners  of  the 
goods,  or  under  circumstances 
sufficient  to  put  them  upon  inquiry, 
Tieldt  that  an  application  of  a  por- 
tion of  the  proceeds  of  the  sale  in 
payment  of  a  prior  indebtedness  of 
E.  &  C.  S.  to  them  was  unauthor- 
ized, and  that  plaintiffs  were  en- 
titled  to  recover  the  same.  Id. 

Autliority  to  draw  check  in 

Wife's  name  cannot  he  inferred  from 
Vie  fact  that  huaband  made  the  deposits 
for  his  wife. 

See  BaUs  v.  F,  N,  Bank.  286 

Wlien  pnndoal  hound  hy  eon- 

structvm  gvoen  to  terms  of  a  contract 
hy  his  agent. 

See  Steen  v.  1^,  F.  Ins.  Co.  315 


PRINCIPAL  AND  SURETY. 

As  to  whether,  where  an  executor 
has  given  security,  his  sureties  will 
be  held  responsible  for  a  debt  due 
from  him  to  the  estate  as  for  so 
much  money  received,  quasre. 
Baucus  V.  Stover  1 


PROHIBITION  (WRIT  OF). 

1   A  writ  of  prohibition  is  not  de- 
manduble  as  matter  of  right,  but 


of  sound  judicial  discretion.     Peo- 
ple, ex  rel.  Adams,  v.  Wesibrook. 

152 

2.  An  order  of  the  General  Term  of 
the  Supreme  Court,  therefore,  de- 
nying the  writ  is  not  reviewable 
here.  Id. 

3.  It  seems  that  the  writ  should  be 
issued  only  in  cases  of  extreme  ne- 
cessity '  and  not  for  grievances 
which  may  be  redressed  by  ordi. 
nary  proceedings,  at  law,  or  in 
equity,  or  by  appeal.  Id. 

4.  The  history  of  the  writ  in  England 
stated,  and  the  authorities  collated. 

Id. 


PROPERTY. 

Right  to  seat  in  N&u)  York  Cot- 


ton Exchange  is  property. 
See  -Powell  v.  Waldron. 
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QUESTIONS  OF  LAW  AND  FACT. 

When  question  as  to  jurisdiction 

of  County  Court  is  one  of  fact  ^  a-nd  so 
not  reviewable  here. 

See  Coe  v.  Raymond.  {Mem.)     612 


Where,  upon  trial,  parol  evi~ 

denee  is  given  wUh&ut  objection  as  to 
tffrms  of  contract  in  addition  to  a 
written  contract,  and  the  questum  as 
to  wJiere  the  contract  was,  is  thus  sub- 
mitted as  a  question  of  fact,  and  there 
is  evidence  sufficient  to  sustain  a  ver- 
dict, it  is  conclusive  here. 

See  UeBevoise  v.  P.  d  S.  S.  Co. 
(Mem.)  614 

When  question  of  negligence  one 

offact. 
See  Cleveland  v.  N.  J.  8.  Co.  (Mem.) 

627 


RAILROAD  CORPORATIONS. 

1.  The  provisions  of  the  Railroad 
Acts  (§  1,  chap.  282,  Laws  of  1854; 
§  1,  chap.  469,  Laws  of  1873;  §  1, 
chap.  710,  Laws  of  1878)  authoriz- 
ing the  purchasers  on  foreclosure 
sale  of  tiie  property  and  franchises 
of  a  railroad  corporation,  to  organ- 
ize  a  new  corporation  for  the  pur- 
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poses  of  the  transfer,  do  not  prevent 
a  sale  or  transfer  by  such  a  pur 
chaser  to  a  corporation  already  ex- 
isting and  capable  of  holding  the 
property  and  exercising  the  fran- 
chises; the  authority  so  given  by 
said  provisions  was  intended  to 
meet  a  case  where  tliere  is  no  such 
existing  corporation.  PeopU  v. 
Brooklyn,  et6.,  B,  B.  75 

2.  It  is  not  essential  for  the  purchas- 
ing company  to  file  a  map  of  the 
line  thus  acquired  where  it  is  al- 
ready constructed.  Id 

8  The  provision  of  the  State  Gonsti- 
mtion  (Art.  3,  §  18)  prohibiting  leg- 
islation authorizing  the  '^construe 
tion  or  operation  of  a  street  rail- 
road/' except  in  the  cases  speci- 
fied, is  prospective  in  its  operation, 
and  has  no  reference  to  or  effect 
upon  previously  existing' laws.  Id. 

4.  Accordingly  held^  that  said'  pro- 
vision did  not  affect  the  provinion 
of  the  Railroad  Act  of  1839  (§  1, 
chap.  218,  Laws  of  1830)  author- 
izing railroad  corporations  to  con- 
tract with  other  like  corporations 
for  the  use  of  their  respective 
roads;  and  that  a  contract  between 
a  railroad  company  which  had  ac- 
quired the  right  and  had  con- 
str noted  and  was  operating  a  road 
over  Atlantic  avenue  in  the  city  of 
Brooklyn,  and  the  defendant,  by 
which  the  latter  was  authorized  to 
run  its  trains  over  the  road  of  the 
former  on  said  street,  was  not  for- 
bidden by  said  constitutional  pro- 
vision. Id, 

5.  The  provisions  of  the  Railroad 
Act  of  1850  (Chap.  140,  Laws  of 
1850)  were  not  rendered  inopera- 
tive as  to  railroads  running  "over, 
under,  through  or  across  streets," 
by  the  Rapid  Transit  Act.  so  called 
(Chap.  608,  Laws  of  1875),  as  by 
the  latter  act,  it  is  declared  that 
it  '*  shall  not  be  construed  to  re- 
peal or  in  any  manner  to  affect " 
the  former  Id. 

6.  By  defendant's  charter,  its  ter- 
minus in  Brooklyn  was  "at  or 
near  Atlantic  avenue  ; "  its  line,  as 
shown  upon  the  map  and  survey 
filed,  stopped  twelve  feet  south  of 


the  south  line  of  the  avenue.    It 
acquired  the  right    to  run  its  cars 
upon  the  tracks   of  the  L.  I.  Co. 
whose  road  was  constructed  alone 
the  center    of    the    avenue,    and 
tracks  were    constructed    by  the 
L.  I.  Co.  connecting  those  of  the 
two  roads  ^  similar  curved  tracks 
had  long  been   nsed   by  the  L.  I. 
Go.  to  reach  its  depot  south  of  the 
avenue  and  for    other    purposes. 
The  L.  I.  Co.,  by  its  charter,  had 
the  right  to  build  such  appendages 
as     it    deemed     necessary,     and 
branches   when  land  was  offered 
without  expense.     Heidt  that  by 
defendant's   charter   its   terminus 
was  not   necessarily  south  of  the 
avenue,    and   there   was  nothing 
therein  to  prevent  it  from  making 
such     terminus     in     the    center 
thereof    where    it  could    connect 
with    the   other    road ;  that    the 
connecting  tracks  were  authorized 
by  the  charters  of  the  two  com- 
panies, and  the   provision  of  the 
act  of  1850  (§  28,  subd.  6),  author- 
izing  railroad  companies  to  connect 
their  roads,    and    in    no    respect 
could  they  be  considered  as  a  sepa- 
rate  and  independent  line,  and  so 
requiring  all  the  steps   necessary 
to  a  newly-organized  street  railway. 

Id 

7.  The  map  required  to  be  filed  by 
a  railroad  company  is  sufficient 
if  it  shows  the  alignment  and  pro- 
file ;  it  is  not  essential  that  it 
should  show  all  the  connections, 
turnouts  and  switches.  Id, 

8.  At  the  time  of  the  passage  of  the 
act  of  1859  rCliap.  484.  Laws  of 
1859),  providing,  among  other 
things,  for  the  relinquishment  by 
the  L.  I.  Co.  of  the  ri^ht  to  use 
steam  power  within  the  city  of 
Brooklyn,  it  was  rightfully  run 
ning  its  trains  by  steam  through 
Atlantic  avenue.  In  pursuance  of 
that  act  it  relinquished  such  right 
in  consideration  of  a  payment  made 
to  it,  which  was  assessed  upon 
property  benefited,  and  the  road 
was  thereafter  operated  by  horse 
power  until  1876,  when  the  com- 
mon  council  of  said  city  passed  a 
resolution,  authorizing  the  use  of 
steam  in  drawing  cars  on  said 
avenue,  and  the  legislature  passed 
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an  act  (Chap.  187,  Laws  of  1876) 
authoriziog  such  use  bjr  the  L.  I. 
Co.,  and  immediately  thereafter 
the  use  of  steam  power  was  re- 
samed.  In  1879  defendant  under 
its  contract  ran  its  cars  on  the 
avenue  in  the  same  way.  ffeld^ 
that  the  act  of  1876  removed  the 
restriction,  leaving  the  original 
charter  power  of  the  L.  I.  C^.  in 
full  force ;  that  it  had  the  right  to 
determine  what  motive  power 
should  be  used,  both  as  to  its  own 
cars,  and  as  to  others  which  it 
could  lawfully  permit  to  come 
upon  its  road  ;  and  as,  by  its  lease 
to  defendant,  the  latter  was  au- 
thorized to  use  steam  power,  it 
could  lawfully  use  it  to  run  its 
cars  on  the  avenue.  Id. 

9.  Also  hOd,  that  said  act  of  1876 
was  not  violative  of  the  provision 
of  the  State  Constitution  (Art  8, 
§  18)  whicli  prohibits  the  passage  of 
any  private  or  local  bill  granting 
''any  exclusive  privilege,  immu- 
nity or  franchise  whatever.*'      Id. 

10.  Also  Tield,  that  the  question, 
whether  said  act  was  violative 
of  the  constitutional  prohibition 
against  legislation  impairing  the 
obligation  of  contracts,  could  not 
be  presented  in  actions  brought  by 
the  State  against  defendants  to 
which  the  assessed  land-owners, 
who  alone  had  such  contract  rights, 
if  any  existed,  were  not  parties.  Id. 

11.  Plaintiff's  complaint  contained 
three  counts ;  the  first  alleged  in 
substance  that  on  October  80, 1877, 
he  got  upon  the  rear  platform  of 
one  of  defendant's  cars,  as  a  pas- 
senger;  that  the  conductor,  with- 
out asking  him  for  his  fare  or  giv- 
ing him  an  opportunity  to  pay  it, 
violently  threw  him  off  from  the 
car  in  front  of  a  car  passing  upon 
an  adjoining  track,  and  he  was  run 
over  and  injured  '*to  his  damage 
$10,000.'*  The  other  two  counts 
relate  to  the  same  accident,  alleg- 
ing that  it  occurred  through  de- 
fendant's negligence,  each  closing 
'*  to  his  damage  $10,000."  In  the 
prayer  for  relief  plaintiff  asked 
damage  "  to  the  amount  of  $20,- 
000."  Upon  the  trial  the  court 
ruled  in  substance  that  plaintiff' 


could  only  recover  under  the  first 
count;  he  obtained  a  verdict  for 
$15,000.  Defendant  claimed  that 
as  said  count  only  alleged  $10,000 
damages,  the  vSrdict  was  unau- 
thorized. Held  untenable ;  that 
the  general  prayer  for  damages  at 
the  blose  of  the  complaint  control- 
led; but  that  if,  in  order  to  sustain 
the  recovery,  the  first  count  should 
have  alleged  $15,000  damages,  the 
defect  was  one  that  could  be 
amended  on  appeal.  (Code  of  Civil 
Procedure,  §  722.)  SehulU  v.  Third 
Ave.  B.  R  242 

12.  Also  held,  that  defendant  was  lia- 

ble  for  the  act  of  the  conductor  in 

•  throwing  plaintiff  from  the  car. 

Id. 

18.  The  evidence  was  conflicting  as 
to  the  circumstances  of  the  acci- 
dent, plaintiff  and  two  witnesses 
testifying  that  he  was  pushed  or 
thrown  from  the  car  by  the  con- 
ductor, the  latter  and  another  wit- 
ness for  defendant  that  this  was 
not  so,  but  that  plaintiff  jumped 
from  the  car.  R.,  one  of  plaint- 
iff*s  witnesses)  a  car-driver  wnohad 
been  discharged  by  defendant,  was 
asked  on  cross-examination,  in  sub- 
stance, if  he  did  not  have  a  con- 
versation with  P.,  another  car-dri- 
ver, in  which  he  sought  to  induce 
P.  to  testify  falsely  that  his  brakes 
were  out  of  order  so  as  to  fix  the 
company  with  liability  in  another 
case;  this  R.  denied.  P.  was  called 
as  a  witness  for  the  defendant, 
and  the  offer  was  made  to  prove  by 
him  such  a  conversation;  this  was 
objected  to  and  excluded.  Meld 
error.  Id. 

14.  The  construction  by  a  railroad 
corporation,  whose  road  crosses  a 
highway  below  grade,  of  a  bridge 
of  less  width  than  the  highway  is 
not  per  96  a  nuisance.  Pe(^le  v  iV. 
T.,  N.  U.  S  H.  B.  R.  266 

15.  The  duty  of  restoration  of  '*  the 
highway  as  sear  as  may  be  to  its 
former  state,  so  as  not  to  unneces- 
sarily impair  its  usefulness,"  im- 
posed by  its  charter  (§  5,  chap.  195, 
Laws  of  1846),  upon  the  N.  Y.,  N. 
H.  &  H.  R.  R.  Co.,  does  not  abso- 
lutely  require  it,  at  such  a  crossing. 
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to  coofltruct  the  bridge  of  the  full 
width  of  the  highway,  the  require- 
ment is  simply  to  bo  construct  the 
bridge  as,  in  view  of  the  circum- 
stances, not  unnecessarily  to  impair 
the  use  of  the  highway.  Jd. 

16.  Upon  the  trial  of  an  indictment 
against  said  corporation  for  alleged 
nuisance  in  constructing  a  bridge 
over  its  road  for  a  highway,  of  less 
width  than  the  highway,  it  ap- 
peared that  the  highway,  when 
defendant's  road  was  constructed, 
was  owned  by  a  turnpike  company 
which,  by  its  charter  (Chap.  121, 
Laws  of  1800),  was  required,  where 
a  bridge  was  necensary,  to  build  it 
not  less  than  sixteen  feet  wide. 
Defendant,  prior  to  1850,  con- 
structed its  road  across  the  high- 
way below  its  surface,  and  built  a 
bridge  for  the  highway  about  six- 
teen feet  wide ;  this  was  replaced 
by  a  new  one  in  1852  or  1853  ak>out 
nineteen  and  one-half  feet  wide  ; 
both  were  approved  by  the  turn- 
pike company.  In  1879,  after  the 
rights  of  said  company  in  the 
highway  had  been  extinguished, 
defendant  built  the  bridge  in  ques- 
tion which  was  twenty-four  feet 
wide,  with  the  roadway  twenty -two 
and  one-half  feet  in  width,  corre- 
sponding substantially  with  the 
width  of  the  beaten  track  of  the 
highway.  The  court  charged  that 
if  the  bridge  obstructed  or  hin- 
dered the  Enjoyment  of  the  public 
in  the  highway,  it  was  a  nuisance 
and  defendant  was  guilty  under 
the  indictment;  that  the  question 
was    whether  the   bridge   was  so 

\  constructed  "  as  not  to  impair  the 
usefulness  of  the  road  and  to  in- 
terfere with  the  enjoyment  or 
safety  of  the  public."    Held  error. 

Id, 

17.  Plaintiff  on  September  21,  1877, 
purchased  in  St.  liouis  a  ticket  for 
a  passage  from  that  city  to  New 
York  over  the  several  railroads 
mentioned  in  coupons  annexed.  It 
was  specified  on  the  ticket  that  it 
was  "good  for  one  continuous  pas- 
sage to  point  named  in  coupon  at- 
tached ; "  also  that  the  company 
selling  the  ticket  acted  only  as 
agent  for  the  other  roads,  and  as- 


sumed no  responsibility  beyond  ita 
own  line,  and  that  the  holder  of 
the  ticket  agreed  with  the  several 
companies  *'  to  use  the  same  on  or 
before  "  September  26,  and  if  he 
failed  so  to  do,  either  of  the  com. 
panies  might  refuse  to  accept  the 
ticket  and  demand  full  fare 
Plaintiff  left  St.  Louie  on  the  day 
he  bought  the  ticket;  he  stopped 
over  at  Cincinnati  and  at  Cleve- 
land ;  he  reached  Buffalo  the  24th, 
having  used  all  the  coupons  except 
one  entitling  him  to  passage  over 
defendant's  road  ;  he  stopped  there 
a  day  and  then  purchased  a  ticket 
from  Buffalo  to  Rochester,  where 
he  remained  until  the  afternoon  of 
the  26th,  when  he  took  passage  for 
New  York.  He  presented  his 
ticket  to  the  conductor  ;  it  was  ac- 
cepted and  punched  several  times, 
but  when  tne  train  reached  Hud- 
son, about  8  A.  M..  September  27, 
the  conductor  declined  to  recognize 
the  ticket,  and  upon  plaintifl''s  re- 
fusal to  pay  fare  to  New  York, 
ejected  him  from  the  car.  On  the 
trial  of  an  action  to  recover  dam- 
ages, after  proof  of  theee  facts, 
plaintiff  was  nonsuited.  Held 
error  ;  that  the  contract  evidenced 
by  the  ticket  was  not  by  any  one 
company,  or  jointly  by  all  the  com- 
panies named,  but  was  a  separate 
contract  by  each  company  for  a 
continuous  passage  over  its  road; 
that  plaintiff  was  not  bound  to 
commence  his  passage  on  defend- 
ant's road  at  Buffalo,  but  could 
commence  it  at  any  intermediate 

?oint  between  that  city  and  New 
ork,  being  only  required  when 
commenced  to  make  it  continuous; 
that  plaintiff  having  commenced 
his  passage   on   the  26th,  having 

Presented  his  ticket  and  the  same 
aving  been  accepted,  it  was  then 
used  within  the  meaning  of  the 
contract,  and  as  it  was  not  specified 
that  the  passage  should  be  com- 
pleted on  that  day,  he  was  entitled 
to  go  through  on  the  ticket.  Auer- 
bach  V.  N.  Y.  C,  db  HR  R.  R  Co. 

281 

18.  Plaintiff  was  employed  as  a  car- 
penter by  defendant  who  was 
operating  a  railroad,  he  was  di- 
rected to  assist  in  loading  car- 
wheels,    which  work    was    being 
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done  uader  tlie  direction  of  a  fore- 
man. The  car-wheels  were  in 
pairs,  connected  by  an  axle  and 
standing  on  a  track ;  and  were 
loaded  by  an  implement  called  a 
**  jigger,"  one  end  of  which  was 
placed  upon  the  tracks,  and  the 
other  upon  the  platform  of  the  car. 
It  was  composed  of  two  Bide  pieces, 
corresponding  with  the  rails  of  the 
track,  connected  by  cross-bars  ;  the 
'end  upon  the  car  was  furnished 
with  hooks  to  hold  it  in  place. 
One  side  of  the  jigger  was  worn  off 
BO  as  to  make  it  shorter  than  the 
other,  the  hooks  were  worn  off  and 
blunted  so  as  not  to  hold  firmly  to 
the  car,  and  the  cross-bars  were 
worn  and  loose.  After  two  pairs 
of  wheels  were  loaded,  the  others 
were  run  along  the  track  so  as  to 
give  them  a  headway  before  strik- 
ing the  jigger;  it  was  customary 
to  load  in  this  way.  As  the  la^st 
pair  was  being  loaded  one  end  of 
the  jigger  slipped  from  the  car,  the 
wheels  fell,  struck  and  injured  the 
plaintiff.  Plaintiff  had  never  be- 
fore  loaded  car- wheels  or  seen 
them  loaded,  and  did  not  know 
what  a  jigger  was.  Defendant's 
maeter-mechanic  had,  prior  to  the 
accident,  been  notified  thpt  the 
jigg^i"  ^^^  defective.  In  an  action 
to  recover  damages,  where  these 
facts  appeared,  IMt  (Rapallo  and 
Earl,  J  J.,  dissenting),  that  the 
evidence  tended  to  show  defendant 
furnished  an  imperfect  implement, 
and  that  the  injury  was  occasioned 
thereby  :  and  so  that  the  question 
of  negligence  and  contributory  neg- 
ligence should  have  been  submitted 
to  the  j  ury,  and  a  nonsuit  was  error. 
Kaiii  V.  Smilh,  875 

19.  As  to  whether,  where  the  pro- 
posed route  of  a  railroad  company 
crosses  the  track  of  an  existing 
company,  the  latter  can  apply  for 
the  appointment  of  commissioners, 
under  the  General  Railroad  Act  (g 
22,  chap.  140,  Laws  of  1850,  as 
amended  by  §  1.  chap.  560,  Laws  of 
1871).  to  change  such  route,  qumre. 
Inre  L.  8.  &  M,  S.  R.  R.  Co.      442 

20.  On  appeal  to  this  court  brought 
to  review  the  decision  of  the  com- 
missioners appointed  for  such  pur- 
pose, only  questions  of  law  can  be 


considered  and  determined,  and  all 
that  can  be  done  by  the  General 
Term  of  the  Supreme  Court,  or  by 
this  court,  is  to  send  the  report 
back  where  errors  of  law  have 
been  committed.  Id, 

21.  Where  commissioners  to  change 
the  route  are  appointed  on  the  ap- 
plication of  an  existing  railroad 
company,  they  have  no  power  to 
determine  the  grade  at  which  the 
proposed  route  shall  cross  the 
tracks  of  the  petitioner.  Id, 

22.  The  fact  that  the  route  as  loca- 
ted  by  the  new  company  runs 
through  ground  already  appropri- 
ated by  the  petitioner  for  transfer, 
storage  and  depot  purposes  does 
not  make  it  error  for  the  commis- 
sioners to  refuse  to  adopt  the  route 
proposed  by  the  petitioner.  The 
question,  whether  the  new  com- 
pany has  located  its  line  over  lands 
it  cannot  condemn  for  railroad 
purposes,  is  not  one  properly  to  be 
determined  by  said  commissioners. 

Id, 

23.  In  proceedings  by  a  railroad  cor- 
poration to  acquire  title  to  lands 
under  the  water  of  the  Hudson 
river  which  had  been  granted  by 
the  State  to  the  owners  of  the  up- 
lands, the  petition  contained  an 
offer  on  the  part  of  the  company  to 
construct  a  draw-bridge  to  give  ac- 
cess from  the  river  to  the  docks  of 
the  land-owners.  After  an  order 
had  been  made  and  appealed  from 
appointing  commissioners,  on  ap- 
plication of  the  company  an  order 
was  granted  giving  it  leave  to  with- 
draw the  offer  and  to  amend  the 
petition  accordingly.  Hdd^  that 
the  court  had  no  power  to  so 
amend  the  petition;  that  no  such 
power  was  given  by  the  provision 
of  the  General  Railroad  Act  (§  20, 
chap.  140,  Laws  of  1850),  which 
authorizes  the  correction  of  "aiw 
defect  or  informality."  in  re  iV. 
T.  &  W.  a.  R,  R.  Co.  453 


RECEIVER. 

1.  The  provision  of  the  act  of  1869 
in  reference  to  the  appointment  of 
receivers  of  insolvent  life  insurance 
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companies,  which  authorisBes  the 
eaperintendent  of  the  insurenoe 
department  to  fix  the  compenaiu 
tion  of  such  receivers  (§  13,  chap. 
902,  Laws  of  1869)»  does  not  make 
the  decision  of  tiiat  officer  ooncla- 
sive ;  but  upon  the  presentation  of 
the  accounts  of  a  receiver  to  the 
court  for  settlement,  the  jurisdic- 
tion of  tlie  superintendent  and  the 
regularity  of  its  exercise  are  before 
the  court,  and  may  be  determined 
by  it.  Atty.'Qen'l  v.  N,  Am.  L. 
Ins,  Co.  94 

2.  The  said  provision  confers  author- 
ity to  fix  compensation  for  services 
rendered,  not  a  rate  of  compensa- 
tion for  future  services.  Id. 

8.  Parties  interested  in  tlie  fund  are 
also  entitled'  to  notice  and  an  op- 
portunity to  be  heard.  Id. 

4.  Where,  therefore,  the  superin- 
tendent, at  the  request  of  a  re- 
ceiver, made  before  his  services 
had  approached  completion,  and 
upon  an  estimate  of  the  assets, 
less  than  one-half  of  the  amount 
upon  which  the  receiver  claimed 
compensation,  fixed  the  rate  of  al- 
lowance at  five  per  cent,  without 
notice  to  any  one  interested  in  said 
assets,  held,  that  the  order  was  pre- 
mature ;  and  that  an  order  made 
upon  settlement  of  the  receiver's 
account  directing  a  reconsideration 
by  the  superintendent  of  his  order 
was  proper.  Id, 

6.  The  proceeds  of  the  securities  de- 
posited  with  the  superintendent, 
as  a  special  fund  to  secure  regis- 
tered policies,  are  assets  in  the 
hands  of  the  receiver,  and  he  is 
entitled  to  commissions  thereon. 

Id. 

6.  Premium  notes  and  loans  made  on 
policies  are  not  assets  upon  which 
the  receiver  is  entitled  to  commis- 
sions: they  constitute  merely  off- 
sets  against  the  liability  of  the 
company.  Jd, 

7.  Where  a  receiver  had  advanced 
money  to  pay  taxes  upon  lands 
covered  by  mortgages  in  the  hands 
of  the  superintendent,  then  being 
foreclosed,  which  advances  were 


repaid  from  the  proceeds  of  the 
foreclosure,  held,  that  the  receiver 
was  not  entitled  to  oommissions 
upon  the  sum  so  refunded.         Id. 

8.  The  special  fund  in  the  hands  of 
the  superintendent  is  properly 
chargeable  with  its  proportion  ate 
share  of  the  expenses  of  the  trust. 

Id. 

9.  The  receiver  has  no  authority 
without  the  direction  or  consent  of 
the  court  to  invest  the  moneys  in 
his  hands  ;  in  the  absence  of  direc- 
tions it  is  his  duty  simply  to  keep 
and  protect  the  trust  fund,  and 
hold  it  ready  for  distribution.     Id. 

10.  Where,  however,  a  reciver  with, 
out  authority  from  the  court,  but 
acting  in  entire  good  faith,  placed 
the  fund  in  the  hands  of  brokers 
to  be  loaned  on  call,  and  charged 
himself  with  the  amounts  received 
for  interest,  it  appearing  that  no 
part  of  the  fund  was  lost,  and  that 
the  parties  interested  therein  were 
not  injured,  but  were  probably 
benefited,  held,  that  an  order  charg- 
ing the  receiver  with  interest  be- 
yond the  amount  received  was 
error.  Id. 

11.  An  action  is  not  maintainable 
against  the  receiver  of  an  insol- 
vent life  insurance  company,  to 
recover  for  services  rendered  by  an 
attorney  to  the  corporation  after 
the  appointment  of  the  receiver ; 
the  company  or  its  officera  cannot, 
after  such  an  appointment,  subject 
the  funds  in  the  receiver's  hands 
to  any  legal  liability.  Barnes  v. 
IfeiMomb.  108 

12.  By  the  by-laws  of  the  *'New 
York  Cotton  Exchange  '*  a  seat  in 
the  Exchange,  the  right  to  which 
is  evidenced  by  a  certificate  of 
membership,  is  transferable  by 
assignment  of  the  certificate  to 
members  under  certain  prescribed 
rules  and  restrictions.  Mrid,  that 
such  a  right  was  property,  and  as 
such  passed  to  a  receiver  appointed 
in  supplementary  proceedings  on 
execution  against  the  owner ;  and 
that  the  receiver  had  a  riffht  to  re- 
deem the  seat  when  It  nad  been 
pledged  by  the  judgment  debtor 
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as' collateral  for  a  loan.    PoweU  v. 
WaXdron.  828 

18.  In  an  action  by  Budi  a  receiver 
to  redeem  and  to  compel  the  holder 
of  a  certificate  so  pledged  to  re- 
transfer  on  payment  of  the  loan, 
hM^  that  defendant  coald  not  de- 
fend on  the  gronnd  of  irregularities 
in  the  appointment  of  the  receiver, 
it  appearing  that  the  judgment 
debtor  consented  to  the  appoint- 
ment and  so  waived  all  irregu- 
larities, id, 

14.  A  receiver  of  an  insolvent  Na- 
tional bank,  appointed  after  the 
issuing  of  an  attachment  against 
it.  mav,  under  the  Code  of  Civil 
Procedure  (§  682),  move  to  vacate 
the  attachment  without  being 
made  a  party  to  the  action.  Nat 
a.  A  L.  Rk  v.Mech,  Nat,  Rk,  440 


RECORDING  ACT. 

1.  The  recording  of  a  mortgage  con- 
taining a  covenant  to  keep  the 
buildings  on  the  mortgaged  prem- 
ises insured  does  not  charge  a  sub- 
sequent incumbrancer  with  con- 
structive notice  of  the  covenant ; 
the  Recording  Act  has  no  applica- 
tlon  to  it.  DurUop  v.  Avery.      602 

2.  Where  one  in  the  possession  of 
lands  under  a  cod  tract  for  the  pur- 
chase thereof,  and  who  has  made 

Eayments  upon  the  contract  and 
as  made  improvements  upon  the 
premises,  takes  a  deed  thereof 
without  knowledge  of  the  exist- 
ence of  a  prior  unrecorded  mort- 
gage thereon,  giving  a  lK>nd  and 
mortgage  for  the  whole  purchase- 
price,  and  in  consideration  of  the 
conveyance  surrenders  his  rights 
as  vendee  in  possession,  and  the 
deed  and  subsequent  mortgage  are 
recorded  before  the  prior  mort- 
gage, he  is  a  bona  fide  purchaser 
for  value  within  the  meaning  of 
the  Recording  Act  (1  R.  S.  756,  §  1). 
The  title  so  acquired  is  superior  to 
sndi  prior  mortgage,  and  a  pur- 
chaser upon  foreclosure  of  the  sub- 
sequent mortgage  takes  the  prem- 
ises freed  from  the  lien  of  the 
prior  mortgage.  Watbrookv,  Qlea- 
ton.  641 
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REDEMPTION. 

By  the  by-laws  of  the  "  New  York 
Cotton  Exchange"  a  seat  in  the 
Exchange,  the  right  to  which  is 
evidenced  by  a  certificate  of  mem- 
bership, fs  transferable  by  assign- 
ment of  the  certificate  to  members 
under  certain  prescribed, rules  and 
restrictions.  Held,  that  such  a 
right  was  property,  and  as  such 
psAsed  to  a  receiver  appointed  in 
supplementary  proceedings  on  exe- 
cution against  the  owner ;  and  that 
the  receiver  had  a  right  to  redeem 
the  seat  when  it  had  been  pledged 
by  the  judgment  debtor  as  col- 
lateral for  a  loan.  PoweU  v.  Wal- 
dnm.  828 


REFERENCE. 

Where  a  referee's  findings  of 
fact  are  conflicting,  the  defeated 
party  4s  entitled  to  the  benefit  of 
those  most  favorable  to  him,  in  aid 
of  his  exceptions  to  the  conclu- 
sions of  law.  BonneU  v.  Qriewold, 

122 

RELEASE. 

In  an  action  brought  by  plain tifF  as 
assignee  in  bankruptcy  of  A.  to 
recover  the  penalties  imposed  by 
the  National  Banking  Act  for 
charging  and  receiving  usurious 
rates  of  interest  (U.  S.  R.  S., 
§§  5197, 5 198),  defendant  interposed 
as  a  defense  and  proved  a  release 
and  discharge,  executed  by  A. 
before  the  commencement  of  the 
bankruptcy  proceedings.  Plaintiff 
thereupon  gave  in  evidence  the 
record  of  a  judgment  in  his  favor 
in  an  action  in  which  plaintiff  as 
assignee  sued  defendant  to  recover 
a  payment  made  to  it  by  A.  about  a 
month  prior  to  the  execution  of  the 
release,  as  having  l)een  made  when 
A.  was  insolvent,  and  when  de- 
fendant had  reasonable  cause  to 
believe  that  fact  and  knew  the  pay- 
ment was  made  in  fraud  of  the 
Bankrupt  Act.  Ileld^  that  de- 
fendant was  not  concluded  or  af- 
fected by  the  judgment,  as,  to  an- 
nul the  release,  plaintiff  was  bound 
to  show,  not  only  that  at  its  date 
defendant  had  reasonable  cause  to 
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believe  A.  to  be  ineolyent,  but  that 
he  executed  it  in  fraud  of  the  act 
(U.  B.  R.  6..  gg  5128,  61d9)  aa 
amended  bT  g  11,  chap.  890,  Laws 
of  1874);  that  proof  that  a  prior 
payment  made  by  A.  to  defendant 
was  a  frandnlent  preference, 
known  to  be  each,  did  not  eetab- 
lieh  that  a  pajrment  by  defendant 
to  A.  ot  a  dobt  due  the  latter  was 
either  fraudulent  or  known  to  be 
sudi.  Qetman  y.  Second  Nat. 
Bk.  186 


SALES. 


When  vendee  not  hound  to  receive 
goods  under  contract  ofsalCt  u)here  not 
shipped  in  the  time  specified  in  the  con- 
tract 

See  wash  ▼.  Oossler.  640 

See  Judicial  Salbs. 


SAVmaS  BANKS. 

1.  Plaintiff  and  her  nephew  O'K. 
opened  a  deposit  account  with  de- 
fendant. Wnen  the  first  deposit 
was  made,  plaintiff  stated  to  de- 
fendant's officers,  in  the  presence 
of  (yK.,  that  "either  of  them  or 
both  could  draw  the  money."  The 
usual  savings  bank  pass-book  was 
issued  in  which  the  deposit  was 
entered  to  the  credit  of  plaintiff 
**ot"  0*K.,  and  the  account  on  the 
books  of  the  bank  was  in  the  same 
form.  One  of  the  rules  printed  in 
the  pass-book  provided  that  all 
payments  to  persons  producing  the 
pass-book  should  be  valid  to  dis- 
charge defendant  Subsequent 
deposits  were  made,  both  depos- 
itors being  present  and  each  con- 
tributing to  the  fund.  O'K. 
having  died,  plaintiff  informed 
defendant's  officers  of  that  ftict 
and  that  the  wife  of  O'K.  had  the 
pass-book,  and  notified  them  not 
to  pay  the  money  to  her.  Defendant, 
however,  on  presentation  of  the 
book  with  letters  of  administration, 
issued  to  Mrs.  O'K.  on  the  estate  of 
her  husband,  paid  to  her  the  whole 
deposit.  In  an  action  to  recover 
the  same,  the  court  directed  a 
verdict  for  plaintiff  for  the  full 
amount.      MM  error:   that   the 


right  of  the  Ixuik  to  pay  on  the 
separate  order  of  either  oX  the 
depositors,  and  of  each  of  them  to 
demand  payment  was  not  termi- 
nated by  thedeaUi  of  O'K.;  thai  bis 
authority  being  eoapled  with  an 
interest,  vested  on  his  death  in  his 

SevBonal  repreaentative ;  bat  that 
efendant,  after  notice  of  plaint- 
iffs right  to  the  fund,  with  a  pro- 
hibition as  to  payment  to  such  rep- 
reaentative, could  not  justify  each 
a  payment  if  the  money  of  right, 
as  between  plaintiff  and  the  estate 
of  O'K.,  belonged  to  her ;  and  that 
plaintiff  was  entitled  to  recover,  but 
only  to  the  amonat  of  the  deposits 
made  by  her.  Mukahey  v.  Bm 
L  Segs.  Bk,  435 

3.  B  seems  that  the  case  was  a  proper 
one  for  an  interpleader  in  which 
the  rights  of  the  respective  claim- 
ants could  be  judicially  ascertained. 

Id. 


SERVICE  (AND  PROOF  OF). 

1.  Jnder  the  provisions  of  the  Code 
of  Civil  Procedura  in  reference  to 
service  of  summons  by  publication 
(§§  440,  441,  787),  such  service  is 
not  complete  until  the  expiratioo 
of  at  least  six  full  weeks  from  the 
time  of  the  first  publication,  or, 
when  service  is  made  out  of  the 
State,  until  the  expiration  of  that 
period  after  such  service.  Markei 
NaL  Bank  v.  Pacific  UTaL  Bank. 

897 

2.  Where,  therefore,  after  the  grant- 
ing of  an  order  of  publication, 
summons  was  served  on  defendant 
out  of  the  State  on  November  25, 
1881,  and  judgment  by  default  was 
entered  January  20, 1882,  hM^  that 
the  judgment  was  premature  ;  and 
that  an  order  setting  It  aside  was 
properly  granted.  Id, 


STATR 

1.  Where  a  valid  contract  has  been 
entered  into,  on  behalf  of  the  State 
by  its  duly  authorised  agents,  for 
the  construction  of  a  pulmc  work, 
it  cannot,  in  the  absence  of  any 
stipulation  authorizing  it  so  to  do, 


INDEX. 


707 


destroy  or  avoid  the  obligation  of 
tlie  oontract.    Danolds  v.  State,  86 

3.  While  it  may  ref ase  to  perform 
and  arrest  penormanoe  on  the  part 
of  the  contractor,  it  is  liable  for 
the  breach  of  the  contract  the  same 
as  an  individual,  and  the  contractor 
is  entitled  to  claim  prospective 
profits.  Id, 

8.  It  seems  that  if  the  State  is  not 
ordinarily  liable  for  prospective 
profits,  it  may  be  sabfected  to  such 
liability  by  legislative  enactment, 
and  the  act  constituting  the  board 
of  audit  (Chap.  444,  Laws  of  1876), 
which  allows  to  claimants  against 
the  State  the  same  measure  of  re- 
lief and  justice  as  they  would  be  en- 
titled to  were  the  claims  against  in- 
dividuals, authorized  the  award 
made.  Id. 

»—  Cantraet  toUh,  construed  and 
power  of  Board  of  Audit  in  making 
aUowinee  upon  daims  under  such 
contract  stated. 

See  Stoifl  V.  State  of  If.  T.  52 


STATUTES. 

The  courts  must  so  construe  a  statute 
as  to  brinff  it  within  the  oonstitu- 
tional  limitations  if  it  is  susceptible 
of  such  a  construction.  Sage  v.  City 
of  B*klyn.  189 

Chap.  466,  Law  of  1866. 

Chap.  18,  Xow«^1869. 

See  People  ex  rel.  v.  nyde,  11. 

Chap.  450.  Laws  of  lQi7. 

See  LUUewood  v.  TJie  Mayor,  24 
— ^  Ohap.  427,  Laws  (jf  1870. 

Ohap.  623.  Lam  of  1874. 

(^UJ^.  211,  Laws  of  1881. 

Ohap.  444,  Laws  o/1876. 

See  Danolds  v.  State  of  N.  F.,  86. 

Chap.  751,  LacM  q/'l866. 

Chap.^n,  Laws^ie81. 

See  Steift  v.  State  of  If.  T.,  52. 

Chap.  626,  Laws  of  1870. 

Ohap.  972, Laws  of  1872. 

See  In  re  Upson,  67, 

Chap.  282,  Laws  of  1854. 

Chap.  469,  Laws  of  1B79. 

Chap.  710,  Laws  of  1S7S. 

Chap.  21S,  Laws  of  ieS9. 

Ohap,  140,  Laws  cjf  1850. 


Chap.  606,  Lwws  of  1S75. 

Ohap.  484,  Laws  of  1869. 

Chap.  187,  Laws  of  1876. 

See  People  v.  B.F.dbC.LR.  Co.,  75. 

Chap  902,  Laws  of  1869. 

See  Att^y.Qm'l  v.  N.  A.  L.  Ins.  Co. , 
94 

Ohap.  40,  Laws  <>/1848. 

C7Aap.  838,  Laws  <?/1858. 

See  BonneU  v.  Qriswold,  ^22. 

Ohap.  884,  Laws  of  1854 

Ohap.  63,  Laws  <?/1862. 

See  Brevoort  v.  CWv  of  Brooklyn,  128. 

Chap.  681,  jLaiMo/1868. 

Ohap.  884,  Laws  of  1852. 

Chap.  68,  Laws  of  1062. 

See  Sage  v.  Oity  of  Brooklyn,  189. 

1R.S.  676,  §  70. 

SeePiaU  v.  OUy  of  Cohoes,  219. 

1  R.  S.  728,  §  57. 

2R.S.  184,  g6. 

See  BMins  v.  BMins,  261. 

Chap.  466,  Laws  of  1877. 

Chap,  818,  Laws  of  1878. 

See  In  re  Hulburt  259. 

Ohap.  195.  Laws  <2f  1846. 

Ohap.  121.  Laws  ^1881. 

See  People  y.  If .  T.,N.H.dbH.  R. 
R.  Co.  264 

Chap.  466,  ZflfM  of  1877. 

A«  1  5.  A  772^  2. 

/Sw  CTiapin  v.  Thompson,  270. 

C%ip.  625,  ZatM  e?/*  1871 . 

C?Aa^.  547,  Laws  of  1874 

i8i8«  Harris  v.  Perry,  Sw. 

C%/xp.  40,  Zoira  ejf  1848. 

See  Handy  v.  Draper,  884. 

iStetf  5.  if.  iVr.  jBanJb  v.  Bliss,  888. 
2  it  5.  88.  §  88. 

/&«  NHUey  v.  jVmZ^,  852. 

Chap.  826.  ZatM  e?/"  1866. 

Chap.  868,  Xaw  ejf  1878. 

Ohap.  589,  Zcww  of  1874. 

i6S(M  FUzpatrick  v.  Sloeum,  858. 

C%ap.  698.'XafM  <>/ 1870. 

iSse  Jn  r«  BlodgeU,  892. 

C%ap.  782.  Laws  of  1867. 

2  5.  S.  74,  §28. 

i8w  J/i  rtf  Cursor,  401. 

C%ap.  542,  Laws  of  1880. 

CAoi).  87,  Laws  <>/l848. 

Aja    2V.    G.    L.    Co.    v.   Ctty  of 
Brooklyn,  409. 

C^.  588,  Laws  of  1879. 

i&«  F.  If.  Bank  v.  ^.  Jf .  Pan*,  412. 

C^.  140,  Lmos  0/1850. 

C^^p.  560,  Z;awf^l871. 

5m  In  re  L.  S.  d  M.  S.  R.  R. 
C0.A4&. 

2R.  5187.  §6. 

See  Murphy  v.  Briggs,  446. 
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Cha/p,  140,  LavM  of  1850. 

8m  In  re  N.    F.    <fc   W.  8.  B. 
R.  Co.,  453. 

Chap  09,  Law  of  lSi6. 

8ee  People  v.  Baker,  460. 

2B.8,220,%1. 

See  Biggs  ▼.  Craag,  4T9. 

Chap.22e,  Lam  of  1S71. 

Chap.  385,  Laux  of  1873. 

Chap.  883.  JSaw  o/1870. 

See  In  re  M,  L.  Ins.  Co.,  530. 

Chap.  171,  Lam  of  1841. 

^SSm  In  re  Lotoden,  548. 

3  B.  S.  65,  §  49. 

See  Smith  v.  Boberteon,  555. 

C%ap.  681,  jUtM  of  1881. 

/SSftf  Mclntyre  v.  Sanford,  634. 

1  5.  S.  756,  §  1. 

iSis0  Weeibrook  v.  Gleaeon,  641. 

i8S$0  Acts  of  Gongrbss. 

Limitations  of  Actions. 
Rbcordino  Act. 
Statutb  of  Frauds. 

STATUTE  OP  FRAUDS. 

Where  a  debtor  has  conveyed 
real  entate  in  f  rand  of  hia  credit- 
ors, and  at  hia  request  hia  grantee 
haa  given  a  mortgage  thereon  to 
aecure  a  debt  of  the  grantor  which 
exiated  at  the  time  of  the  convej- 
ance,  to  a  creditor  ignorant  of  its 
fraudulent  character,  the  mort- 
gage conies  within  the  exception 
in  the  statute  of  frauda  (2  R.  S. 
137,  8  5),  protecting  the  righta  of 
purchasers  in  good  faith  and  '*  for 
a  valuable  consideration,"  and  al- 
though the  conveyance  be  aet 
aside  in  an  action  brought  by 
other  creditora,  the  mortgage  can- 
not be  affected.  Murphy  v.  Griggs. 

446 

WTtere  one  who  eonveya  land 

.  under  an  agreement  void  by  statute  of 
frauds  may  recover  value  of  land. 

See  Bay  v.  If.   T.  0.  B.  B.  Co. 
{Mem.)  616 

STATUTE  OF  LIMITATIONS. 

See  Limitations  of  'Actions. 

STOCKHOLDER, 

Of   manufacturing     corpora- 
tion, liability  of 

See  Handy  v.  Draper.  884 

B.  M.  N.  Bank  v.  Bliss,       888 


SUBROOATION. 

When  executor  seUs  lands  Walt- 
on authority,  subject  to  a  mortgage 
which  the  purch(iser  pays  and  ^feet- 
ment  is  brought  by  heir,  the  Judg- 
ment should  be  without  prefudiee  to 
purchaser's  lien  for  amount  so  paid  or 
to  his  right  to  be  subrogated  to  rights  of 
mortgagee. 

See  Smith  ▼.  Bobertson.  555 


SUMMONS. 

1.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  in  reference  to 
service  of  summons  by  publication 
(§§440,441.787),  auch  service  is 
not  complete  until  the  expiration 
of  at  leaat  six  full  weeks  from  the 
time  of  the  first  publication,  or 
when  service  is  mule  out  of  the 
State,  until  the  expiration  of  that 

Seriod  after  auch  aervice.     Market 
Tat.  Bk.  V.  Pae^  Nat.  Bk.     897 

2.  Where,  therefore,  after  the  grant- 
ing of  an  order  of  publication, 
summons  was  aerved  on  defendant 
out  of  the  State  on  November  25, 
1881,  and  judgment  by  default  was 
entered  January  20, 1882,  held,  that 
the  judgment  was  premature  ;  and 
that  an  order  aetting  it  aside  was 
properly  granted.  Id. 


SUNDAY. 

1.  Where,  through  culpable  omission 
of  duty  upon  the  part  of  the  mu- 
nicipal corporation,  a  city  atreet 
haa  become  obatructed,  and  in  con- 
aequence  a  traveler  upon  the  atreet 
ia  injured,  it  ia  no  defenae  to  an 
action  againat  the  municipality  to 
recover  damagt^a  that  the  accident 
happened  upon  Sunday,  and  that 
the  person  injured  was,  in  travel- 
ing on  that  day,  violating  the  atat- 
ute  relating  to  the  "  observance  of 
Sunday."  (1  R.  S.  676,  §  70.)  Bats 
V.  City  of  echoes.  219 

2.  The  courts  may  not  add  to  the 
penalty  imposed  by  that  statute  a 
forfeiture  of  the  right  to  indem- 
nity  for  an  injury  resulting  from 
defendant'a  negligence,  and  the 
violation  of  the  statute  cannot  be 
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re^rded  an  the  inunediAte  caiue  of 
ii^aiy.  Id, 


SUPERINTENDENT  OP  PUBLIC 
INSTRUCTION. 

1.  The  saperintendent  of  pablio  in- 
Btraction.has  no  power  to  remove 
the  principal  of  a  normal  school 
eBtabllshed  under  the  act  of  1866 
(Chap.  466,  Laws  of  1866),  without 
the  concurrence  of  the  local  board. 
PeopUt  ex  rd,  CHlmour,  v.  Hyde,  11 

2.  The  provision  of  said  act  (§  4)  de- 
claring that  the  '*  employment "  of 
teachers  in  said  schools  shall  be 
subject  to  the  approval  of  the  su- 
perintendent refers  to  the  act  of 
hiring.  When  the  approval  is 
once  given,  the  contract  of  employ- 
ment is  complete,  and  the  teacher 
can  only  be  discharged  hj  the  au- 
thority in  whom  the  power  to  em- 
ploy is  vested,  i.  e,,  by  the  concur, 
rent  act  of  the  local  board  and  the 
superintendent.  Id, 

8.  It  is  not  within  the  power  of  the 
superintendent,  hy  annexing  con- 
ditions to  his  approval,  to  coange 
the  law  regulating  the  discharge 
of  teachers  of  these  schools.      Id. 

4.  The  local  board  of  a  normal 
school  employed  one  H.  as  princi- 
pal, which  employment  was  ap- 
proved by  the  superintendent  **  to 
continue  in  force  during  the  pleas- 
ure of  the  board  and  the  superin- 
tendent;" thereafter  the  superin- 
tendent withdrew  his  approval  and 
directed  the  local  board  to  recom- 
mend another  principal,  and  upon 
its  declining  so  to  do,  made  an  ap- 
pointment himself  which  the  board 
refused  to  recognize.  In  proceed- 
ings by  mandamus  to  compel  such 
recognition,  held,  that  the  superin- 
tendent had  no  authority  to  attach 
to  his  approval  the  qualification 
stated;  tnat,  notwithstanding  the 
action  of  the  superintendent,  H. 
remained  principiu,  and  the  refusal 
of  the  board  to  make  a  new  ap- 
pointment was  not  an  omission  **  to 
discharge  its  duties"  within  the 
meaning  of  the  amendatory  act  of 
1869  (Chap.  18,  Laws  of  1869),  and 


so  did  not  authoriae  the  superin- 
tendent to  discharge  such  duties. 

Id, 


SUPPLEMENTARY  PROCEED- 
INGS. 

By  the  by-laws  of  the  "New  York 
Cotton  mchange "  a  seat  in  the 
Exchange,  the  right  to  which  is 
evidenced  by  a  cenificate  of  mem- 
bership, is  transferable  by  assign- 
ment of  the  certificate  to  members 
nnder  certain  prescribed  rules  and 
restrictions.  Meld^  that  such  a 
right  was  property,  and  as  such 
pMsed  to  a  receiver  appointed  in 
supplementary  proceedings  on  exe- 
cution against  the  owner;  and 
that  the  receiver  had  a  riffht  to  re- 
deem the  seat  when  it  had  been 
pledged  by  the  judgment  debtor  as 
collateral  for  a  loan.  Pou>ell  v. 
Waidron,  828 

When  payment  by  broker  to 

sheriff  of  proceeds  of  sale  of  goods 
under  order  of  court  in  supplement- 
ary proceedings  against  agent  of 
owner  no  defense  to  action  by  oumer  to 
recover  such  proceeds. 

See  Wright  ▼.  Oabot.  670 

SURROGATE'S  COURT. 

1.  Under  the  provision  of  the  Re- 
vised 8Utute8(3  R.  &  84,  ^18) 
declaring  that  any  just  claim 
which  a  testator  had  against  one 
named  as  executor  of  his  will  shall 
be  included  in  the  inventory,  "  and 
such  executor  shall  be  liable  for 
the  same  as  for  so  much  monev  in 
his  hands  *  »  «  and  he  snail 
apply  and  distribute  the  same  in 
the  payment  of  debts,'*  etc.,  an 
executor,  although  insolvent  at 
the  time  of  his  appointment,  is 
bound  to  account  for  a  debt  so 
due  from  him,  and  should  be 
charged  therewith  on  settlement 
of  his  accounts  as  for  so  much 
money  in  his  hands.  (MiUiER  and 
FmcH,  JJ.,  dissenting.)  Baueus 
Y,8towr.  1 

2.  It  seems,  however,  that  the  lia- 
bility of  the  executor  is  not  in  all 
•respects  the  same  as  if  he  had 
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actnallr  reoeWed  bo  mnch  money  ; 
if  wholly  anable  to  pay  in  parea- 
ance  of  an  order  or  decree  of  the 
surrogate,  because  of  insolvency, 
he  cannot%e  attached  and  pun- 
ished for  contempt,  nor  woula  he 
be  guilty  of  embeszlement.       Id. 

8.  It  ieems  also  to  be  proper  for  a 
surrogate,  in  a  decree  which 
charges  an  executor  with  a  debt 
due  from  him,  to  specify  the 
charge  thus  made  separately,  bo 
as  to  protect  his  rights.  (Code  of 
Civil  Procedure,  §  2645.)  Id. 

4.  It  seeniSf  that  where  complete  re- 
lief can  be  obtained  in  a  Surro- 
gate's Court,  a  court  of  equity, 
while  it  has  jurisdiction,  may  in 
its  discretion  decline  to  entertain 
an  action  for  an  accounting  or 
other  relief  against  executors. 
Wager  Y.  Wager.  161 

6.  The  provision  of  the  Revised 
Statutes,  prohibiting  an  executor 
or  administrator  from  retaining 
any  part  of  the  property  of  the 
deceaent,  "in  satisfaction  of  his 
own  debt  or  claim  until  it  shall 
have  been  proved  to  or  allowed  by 
the  surrogate''  (2  R.  &  88,  |  83), 
gives  to  the  surrogate  jurisdiction 
to  pass  upon  and  settle  claims 
held  by  the  executor  or  admin- 
istrator  in  a  representative  capacity 
against  the  estate,  as  well  as  one 
held  by  him  individually.  NeUUy 
V.  NdUeg.  852 

6.  Accordingly  A^,  that  a  surrogate, 
on  settlement  of  the  accounts  of 
an  administrator,  had  jurisdiction 
to  pass  upon  and  settle  a  claim 
against  the  estate  held  by  him  as 
the  administrator  of  another  estate, 
and  that  a  decree  of  the  surrogate 
disallowing  said  claim,  was  a  bar 
to  an  action  to  recover  the  same. 

Id. 

7.  Also  that  the  fact  that  another 
was  joined  as  administrator  of  one 
estate  while  he  was  sole  admin- 
istrator of  the  other  was  immaterial. 

Id. 

8.  Where  a  surrogate  issued  letters 
of  administration  to  one  of  two 

\,  sisters  who  was  unmarried,  with- 


out notice  to  the  other,  who 
married,  Hdd,  that  the  provision 
of  the  Code  of  Civil  Procedure 
(§  2662)  requiring  notice  to  every 
person  having  a  prior  or  equal 
right  did  not  apply,  and  that  the 
appointment  was  valid.  In  re 
Career.  401 

9.  A  Surrogate's  Court  can  only  exer- 
cise the  powers  prescribed  by  stat- 
ute,  and  such  incidental  powers  as 
are  requisite  to  the  exercise  of  the 
powers  expressly  given,  or  to  the 
attainment  of  justice  in  the  cases 
to  which  its  jurisdiction  extends. 
Unless  a  warrant  for  the  exercise 
of  jurisdiction  in  a  particular  case 
can  be  found  in  the  statute,  either 
given  expressly  or  by  implication, 
the  whole  proceedings  are  void. 
Rigge  v.  Cragg.  479 

10.  In  proceedings  under  the  statute 
(2  R.  S.  220,  §  1),  for  a  special  ac- 
counting  of  an  executor,  at  the 
instance  of  a  legatee,  to  enforce 
the  payment  of  a  legacy,  the  sur- 
rogate has  only  jurisdiction  to  de- 
cree payment  where  the  legacy  is 
undisputed.  When  upon  such  an 
application  the  surrogate  can  see 
that  other  persons  may  claim,  and 
a  real  question  is  presented  as  to 
the  right  of  one  of  several  persons 
to  the  legacy  or  fund,  he  may  not 
proceed  to  a  aetermination  without 
the  presence  of  all  the  parties  who 
may  be  affected  bv  the  adjudica- 
tion ;  these  can  only  be  brought  in 
upon  a  final  accounting,  and  only 
in  that  proceeding  has  the  surro- 
ffate  jurisdiction  to  settle  and  ad- 
just conflicting  rights  and  interests. 

11.  iittMiTM  that  a  surrogate  has  juris- 
diction to  pass  upon  the  oonstmc- 
tlon  of  a  will,  where  the  right  to  a 
legacy  depends  upon  a  question  of 
construction  which  must  be  deter- 
mined before  a  decree  of  distribu- 
tion can  be  made.  Id^ 


SUSPENSION   OF  POWER  OP 
ALIENATION. 

1.  The  creation  of  a  trust  in  zeal 
estate  does  not  %p9t>  faeto  suspend 
the  power  of  alienation^  it  is  only 
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Bospended  where  a  trast  term  is 
created  either  expressly  or  hy  im- 
plicatiOD,  during  the  existence  of 
wliich  a  sale  by  the  trustee  would 
be  in  contravention  of  the  trust. 
Robert  ▼.  Ooming.  325 

2.  MThere  the  trustee  is  empowered 
to  sell  without  restriction  as  to 
time,  that  being  left  to  his  discre- 
tion, he  to  receive,  pending  the 
sale,  the  rents  and  profits  for  the 
benefit  of  beneficiaries,  the  power 
of  alienation  is  not  suspended,  al- 
though a  sale  be  postponed  by  the 
non-action  of  the  trustee.  The  fact 
that  the  interest  of  the  benefici- 
aries is  inalienable  by  statute  dur- 
ing the  existence  of  the  trust  does 
not  suspend  the  power  of  aliena- 
ion.  Id. 

8.  The  statute  of  perpetuities  is 
pointed  only  to  the  power  of  alien- 
ation, not  to  the  time  of  its  actual 
exercise,  and  there  can  be  no  un- 
lawful perpetuity  unless  the  power 
of  sale  IS  suspended.  Id. 

4  The  mere  fact  that  it  may  be  the 
duty  of  executors,  in  the  exercise 
of  their  discretion,  to  postpone  a 
sale  to  await  a  more  favorable 
market,  does  not  constitute  such 
a  restndnt  as  suspends  the  power 
of  alienation  within  the  statute. 

Id. 

6.  So  also  said  statute  is  not  violated 
by  directions  as  to  sales  which 
require  the  giving  of  notice  or  the 
dofnff  of  other  preliminary  acts, 
which  may  involve  some  delay  in 
the  actual  conversion.  Id. 

6.  B  $eem$  that  if  the  limitation  of 
the  interests  in  the  proceeds  is 
illegal,  the  power  of  sale  to  ac- 
complish that  purpose  may  be  void. 

Id. 

7.  The  will  of  R.  directed  his  execu- 
tors to  sell  and  dispose  of  his  resid- 
uarv  estate ;  that  portion  of  the 
real  estate  situate  in  this  State  to 
be  sold  at  public  sale  in  the  city  of 
New  York  after  three  weeks  pub- 
lished notice,  the  other  real  estate 
in  such  places  and  manner  as  the 
executors  should  deem  best.  After 
directiooB  as  to  the  disposition  of 


the  'proceeds,  there  followed  this 
clause :  "  In  view  of  the  present 
mat  depression  in  real  estate,  it 
IS  my  ^11  that  mv  executors  * 
*  *  *  exercise  their  discretion 
as  to  the  time  to  sell  the  same  not 
longer  then  three  years  after  my 
decease."  The  rents,  income  and 
profits  up  to  final  distribution, 
the  executors  were  directed  to 
divide  semi-annually  *' among 
those  to  whom  the  bequests  are 
made  "  in  certain  proportions.  In 
an  action  to  obtain  a  ludicial  con- 
struction of  the  will,  ?uldt  that 
whether  the  executors  took  a  trust 
estate  or  were  simply  donees  of  a 
trust  power,  there  was  no  suspen- 
sion of  the  power  of  alienation,  as 
they  could,  at  any  time  after  the 
testator's  death,  have  conveyed  an 
absolute  fee  in  possession ;  that 
neither  the  direction  as  to  notice, 
nor  the  discretion  as  to  the  sale 
involved  a  suspension  of  the  power 
of  alienation  within  the  meaning 
of  said  statute  ;  also,  that  by  the 
will  there  was  an  absolute  conver- 
sion of  the  real  estate  into  person- 
alty  as  of  the  time  of  the  testator's 
death.  Id. 


TAXATION. 
See  AaaBSSiosNT  Aim  Taxation. 


TOWNS. 
See  Town  Bokdihg. 


TOWN  BONDING. 

1.  Proceedings  taken  to  bond  the 
plaintiff  in  aid  of  a  railroad  re- 
sulted in  a  decision  that  bonds  of 
the  town  should  be  issued  to  an 
amount  specified,  and  commission- 
ers on  behalf  of  the  town  were  ap- 
pointed to  subscribe  for  the  stock 
and  to  issue  the  bonds.  Said  com- 
missioners, the  railroad  corporation 
and  one  P.  entered  into  an  agree- 
ment,  by  the  terms  of  which  the 
former  were  to  issue  the  bonds  and 
place  them  in  the  hands  of  P.,  as 
trustee,  to  be  exchanged  for  an 
equal  amount  of  stock  as  the  work 
of  oonstraction  progressed.    This 
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action  was  brought  againvt  the 
parties  to  tliat  agreement,  to  have 
Baid  prooeedingH  declared  nail  and 
void,  to  enjoin  the  negotiation  or 
disposition  of  the  bonds  and  to  re- 
quire their  cancellation.  The  ref- 
eree found  the  bonded  proceedings 
to  be  void  for  want  of  jurisdiction, 
but  that  P.  had  sold  a  portion  of 
the  bonds.  Defendants  were  re- 
quired to  account  for  the  proceeds, 
tney  to  be  allowed  for  all  sums 
paid  out  of  the  same  in  good  faith 
in  constructing  the  road  or  for  any 
legal  purpose  mentioned  in  the 
agreement.  An  accounting  was 
had  under  these  findings,  and  a 
judgment  was  rendered  against  P. 
for  the  balance  of  the  proceeds  in 
his  hands.  Plaintifif  objected  to 
the  allowance  for  moneys  expended. 
Meld  untenable ;  that  to  entitle 
it  to  recover  any  of  the  proceeds 
of  the  bonds  plaintiff  must  recog- 
nlze  their  invalidity,  as,  if  it 
claimed  them  invalid,  none  of  the 
proceeds  thereof  belonged  to  it  and 
it  could  only  recover  upon  the 
theory  that  the  bonds  had  been 
made  and  negotiated  wrongfully 
and  without  authority,    and  had 

gone  into  the  hands  of  bona  fide 
olders,  who  could  enforce  the 
same;  that,  therefore,  as  plaintiff 
was  in  court  claiming  the  proceeds 
of  the  bonds.  It  could  take  no  bene- 
fit from  the  finding  as  to  their  in- 
validity, and  P.,  as  trustee,  was 
entitled  to  credit  for  all  sums  paid 
out  by  him  within  the  scope  of  his 
duty  and  authority.  Also  TiM^ 
that  P.  was  properly  allowed  his 
commissions.  Town  of  Lyons  v. 
Chamberlain,  578 

2.  The  agreement,  as  made,  limited 
the  application  of  the  bonds  or 
their  proceeds  to  the  construction 
of  the  ToaA  in  the  county  of  W. ; 
subsequently  the  commissioners 
gave  to  P.  a  written  authority  to 
pay  out  the  bonds  for  the  construc- 
tion of  the  road  in  an  adjoining 
county.  Held,  that  P.  was  entitled 
to  be  allowed  for  payments  so 
made.  Id, 

3.  It  seems  that  had  the  action  been 
maintained  upon  the  finding  as  to 
the  invalidity  of  the  bonds,  no  in- 
jury was  sustained,  and  no  recov- 


ery ooald  have  been  bad  beyond 
the  costs  and  expenses  incurred  by 
the  town  in  defending  itself  against 
an  attempted  enforcement  of  the 
bonds,  as,  if  the  proceedings  were 
without  jurisdiction  and  the  bonds 
issued  absolutely  without  author- 
ity, not  by  the  town  but  by 
strangers  falsely  simulating  au- 
thority, plaintiff  was  not  estopped 
by  the  recitals  in  the  bonds,  and 
they  could  not  be  enforced  against 
it,  even  under  the  decisious  of  the 
U.  S.  courts,  by  a  bona  fide  holder. 

Id. 

TRESPASS. 

1.  Plaintiff,  at  the  request  of  E. ,  laid 
a  small  main  in  the  lands  of  the 
latter  in  front  of  a  row  of  dwelling- 
houses,  for  the  purpose  of  supply- 
ing them  with  gas.  It  was  made 
large  enough  to  supply  another 
row  of  houses,  which  £ .  proposed 
to  erect,  and  was  connectcKl  with  a 
large  main  running  through  a 
street.  E.  sold  the  houses  and 
the  owners  contracted  with  defend- 
ant to  supply  their  houses  with 
gas.  Whereupon  defendant  discon- 
nected the  small  main  from  the 
large  main  in  the  street  and  con- 
nected it  with  its  own  main  laid  in 

'  the  same  street.  Held,  that  an 
action  to  restrain  defendant  from 
so  using  said  small  main  and  to 
compel  it  to  reconnect  it  with 
plaintiffs  large  main  was  main- 
tainable ;  that  the  action  of  de- 
fendant was  a  trespass  upon 
plaintiffs  property,  and  the  char- 
acter of  the  injuiy  was  such  that 
an  injunction  was  proper.  Pough- 
keepsU  Oas  Co,  v.  (Miens'  Oas  Co. 

493 

2.  The  firm  of  W.  &  Co.,  pUintiff's 
assignors,  occupied  a  store  in  the 
city  of  New  York,  having  a  cellar 
and  sub-cellar,  and  also  a  vault 
under  the  sidewalk  in  front. 
Defendant  erected  a  building  on 
an  adjoining  lot,  and  constructed 
a  vault  under  the  sidewalk  in  front 
theroof.  In  so  doing  it  took  up 
the  curb  and  gutter  of  the  street, 
and  excavat^  a  space  in  the 
street  extending  about  two  feet 
outside  of  the  curb,  and  left  the 

I     space  in  front  of  the  outer  wall  of 
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the  Taalt  unfilled.  It  also  exca- 
yated  a  space  on  the  lot  of  W.  & 
Co.,  between  the  wall  of  said  vault 
and  the  wall  of  the  vault  of  W. 
&  Ck>.,  which  did  not  come  quite  to 
the  line  of  the  lot ;  such  excava- 
tion extended  below  the  foundation 
of  the  latter  wall ;  this  space  com- 
municated with  that  left  in  the 
street.  The  ffrade  of  the  street 
descended  so  tiiat  when  the  prem- 
ises were  in  the  ordinary  condi- 
tion the  surface  water  flowed 
through  the  gutter  in  front  of  the 
store  of  W.  &  Co.,  and  passed  off 
throufi^h  the  gutter  in  front  of 
defendant's  premises.  Defendant 
constructed  a  dam  from  the  side- 
walk in  front  of  the  store  of  W^ 
Co.,  which  turned  the  water  across 
the  street  into  the  gutter  on  the 
other  side,  but  during  a  heavy  rain 
the  dam  gave  way  and  let  the 
water  into  said  excavation  ;  thence 
it  found  its  way  under  the  foun- 
dation of  and  into  the  vault  of  W. 
&  Co.,  and  their  sub-cellar,  dam- 
aging goods  therein.  In  an  action 
to  recover  the  damaffps,  Md,  that 
defendant  .was  liable,  and  this 
without  regard  to  any  question  of 
negligence ;  that  it  was  no  defense 
that  the  dam  was  built  properly, 
and  due  care  was  taken  on  its  part 
to  protect  the  premises.  Maira 
V.  Manhattan  R  m  Aasn.         498 

8.  It  was  claimed  by  defendants  that 
the  water,  or  a  portion  thereof, 
which  did  the  injury  found  its 
way  through  holes  in  the  side  wall 
of  the  store  of  W.  &  Co.  Held  im- 
material ;  that  they  were  under  no 
obligation  to  make  their  wall  im- 
pervious to  water  wrongfully 
thrown  upon  their  premises.     Jd, 

4.  Also  TiM,  that  interest  was  prop- 
erly allowed  as  an  item  of  damages. 

Id. 

5.  Defendant's  answer  set  up  a 
counter-claim  for  rent  due  W.  for 
premises  other  than  those  on  which 
the  damage  was  done,  to  which 
there  was  no  reply.  No  point  was 
made  on  the  trial  in  respect  to 
this  counter-claim,  but  subse- 
quently defendant  moved  to  reduce 
the  verdict  and  judgment  by  the 
amount     of    the     counter-claim. 

SiCKBLS— Voih  XLIV. 


SM,  that  the  court  on  such  mo- 
tion was  justified  in  taking  into 
consideration  the  legal  objection  to 
the  oounter-daim ;  and  that  the 
motion  was  properly  denied.      Id. 


TRADE-MARK. 

1.  Where  there  is  a  simulation  of  a 
trade-mark,  and  the  intent  becomes 
a  subject  of  inquiry,  the  form, 
color  and  general  appearance  of 
the  packages  may  be  material ; 
but  a  party  cannot  appropriate  an 
ordinary  and  usual  form  of  pack- 
age and  fashion  of  label,  and  ex- 
clude others  from  its  use,  or  the 
use  of  any  thing  resembling  it ;  to 
sustain  an  action  restraining  such 
use  there  must  be  an  imitation  of 
something  that  can  legally  be  ap- 
propriated as  a  trade-mark,  Mor- 
ffan's  8oM  Go.  v.  Troxell,  202 

3.  The  mere  idea  represented  by 
some  figure,  on  an  article  sold  for 
polishing  purposes,  that  it  will 
make  thinipi  bright  enough  to  be 
used  as  mirrors,  cannot  m  appro- 
priated as  a  trade-mark.  Id. 

8.  An  action  cannot  be  maintained 
to  restrain  a  defendant  from  selling 
his  own  goods  in  packages  and 
with  labels  he  has  a  legal  right  to 
use,  and  which  do  not  infringe 
upon  any  trade-mark  of  the  plaint- 
iu,  because  of  fraudulent  repre- 
sentations and  devices  on  the  part 
of  defendant  to  palm  off  his  goods 
as  those  of  the  plaintiff.  Id, 

4.  Plaintiff  prepared  and  sold  a  soap 
for  cleaning  and  polishing,  which 
was  put  up  in  square  cakes, 
wrapped  in  paper  coated  with 
tin-foil,  with  a  band  of  blue 
paper  about  it  on  which,  on  one 
side  of  the  package,  is  printed  iu 
gold  letters  the  label,  *'  Sapolio, 
for  cleaning  and  polishing,  man- 
ufactured by  Enoch  Morgan's  Sons 
&  Co.,  440  West  street,  New  York." 
On  the  other  side, "  Enoch  Morgan's 
Sons'  Sapolio,  "  with  the  device  of 
a  human  face  opposite  to  and 
reflected  in  a  pan.  Defendant  there- 
after prepared  and  sold  a  soap  put 
up  in  cakes  of  a  different  shape 
from  those  of   plaintiff,  wrapped 
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in  tin-foil,  with  %  band  of  bine 
Mper  ;  on  one  side  printed  in 
large,  gilt  letters,  **  TroxeH'e  Pride 
of  the  Kitchen  Soap,"  then  a 
email  figare  of  a  monliey  looking 
at  Bome  indistinct  object  held  in 
his  hand,  on  each  side  of  .which  is 
the  word  "trade-mark,"  and  be- 
low in  small  letters  the  words, 
''scouring  and  polishing."  On  tlie 
other  side  is  printed  in  large  let- 
ters, the  words,  "Pride  of  the 
Kitchen  Soap,"  and  six  lines  in 
small  letters  describing  its  uses. 
Heldy  that  the  facts  did  not  show 
any  infringement  of  a  trade-mark 
and  that  an  action  was  not  main- 
tainable to  restrain  defendants 
from  so  preparing  and  selling 
their  soap.  la. 

TRIAL. 

1.  It  seems  that  it  is  only  when  some 
person  attempts  to  resist  the  oper- 
ation  of  an  act  claimed  by  him  to 
impair  the  obligation  of  a  coDtract, 
and  calls  in  the  aid  of  the  jadicial 

Eower  to  prononnee  it  void  as  to 
im,  his  property  or  rightsi,  that 
the  objection  of  unoonstitutionalitj 
can  be  presented  and  sastained. 
People T.  Rfdyn^ete,,  B,  22.  Co,  75 

2.  The  attorney-general,  in  an  action 
brought  by  mm,  represents  the 
whole  people  and  a  public  interest. 
No  question  can  be  presented  in 
such  action  affecting  only  mere 
indiyiduals  and  private  rights.  Id. 

8.  Two  policies  of  fire  insurance  con- 
tained a  condition  that  the  com- 
{>any  would  not  be  liable  "  for  any 
OSS  or  damage  occasioned  by  neg- 
lect  to  use  all  possible  efforts  to 
save  and  preserve  the  property." 
The  complaint,  in  an  action  upon 
the  policies,  after  setting  out  a  loss, 
averred  that  it  was  not  occasioned 
by  "neglect  to  use  all  possible 
efibrts  by  the  plaintiffs  to  save  and 
preserve  the  property."  The  an- 
swer put  this  allegation  in  issue. 
On  the  trial,  evidence  having  been 
given  tending  to  show  a  breach  of 
the  condition,  the  court  was  re- 
quested by  defendant's  counsel  to 
charge  substantially  in  the  words 
of  the  condition  ;  this  was  denied. 
£Md  error ;  as  although  the  condi- 


tion had  not  been  set  up  as  a  de 
fense,  issue  as  to  its  breach  had 
been  tendered  in  the  complaint ; 
also  the  question  was  one  whieh 
affected  the  amount  of  damages. 
M8W>rth  V.  jSkna  Ins.  Co.      166 

4.  On  trial  at  Special  Term  of  an 
action,  to  redeem  a  certificate  of 
membership  in  the  New  York  Cot- 
ton Exchange,  defendant  demanded 
a  trial  by  jury.  This  was  denied,  and 
a  judgment  directing  a  transfer  of 
the  certificate  to*  plaintiff  was  ren- 
dered.  Ueldt  that  a  refusal  of  the 
demand  was  not  error,  as  the  action 
was  an  equitable  one,  and  the 
effect  of  the  ruling  was  to  make 
it  impossible  to  turn  it  into  an 
action  at  law  and  compelled  plaint- 
iff to  stand  or  fall  in  equity ;  also 
that  the  demand  did  not  deny  or 
challenge  the  equitable  jurisdic- 
tion; and  as  no  motion  was  made 
to  dismiss  the  complaint  or  for 
judgment  on  the  groand  that  no 
equitable  cause  of  action  had  been 
shown,  and  as  no  exception  was 
taken  to  the  findings  of  law  or 
fact,  the  defendant,  by  not  object- 
ing, submitted  to  the  equitable 
jurisdiction  and  the  question  could 
not  l>e  considered  here.  P&teeU  v. 
Waldron.  828 

5.  On  cross-examination  of  one  of  the 
plaintiffs,  whose  testimony  was 
taken  by  commission,  he  was  re- 
quested to  annex  copies  of  any 
correspondence  with  K  &  C.  S.  He 
annexed  extracts  from  and  not  the 
whole  of  the  letters.  On  the  trial 
plaintiffs  read  these  extracts  under 
objection  and  exception .  Beld  no 
error ;  that  while  defendante  were 
entitled  to  the  whole  of  the  letters, 
their  remedy  was  by  motion  in 
advance  of  we  trial  either  to  have 
the  exeoution  of  the  commission 
corrected  by  annexing  the  fall  let- 
ters or  striking  out  the  extracts, 
or  to  suppress  the  deposition  ;  and 
not  having  taken  that  remedy  they 
must  be  held  t^  have  assented  to 
the  mode  in  which  the  commission 
was  executed.  Wriffht  v.  Cabot.  570 

6.  Where  there  has  been  an  oppor- 
tunity to  correct  an  imperfect  exe- 
cution  of  a  commission,  either  by 
ordering  a  re-execntionor  qoaahiag 
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the  retain,  no  objections  becaase 
of  such  imperfect  execution  will 
be  he&rd  on  the  trial.  IcL 

Improp&r  endenee  aJuntld  be 

otnected  to  when  offered^  if  recewed 
wUhout  objection  court  not  bound  to 
charge  fury  to  dUregard  it. 

See  Bradner  ▼.  Strang,  289 

-— —  TI^Aer^,  although  question  to 
wUnSes  ie  too  broody  the  answer  is  eon^ 
fined  topredse  issue,  there  is  no  error. 

See  WHght  v.  Cabot,  570 

WTiere  upon  trial  parci  evi- 
dence is  given  wtthout  objection  as  to 
terrns  of  contract,  in  addition  to  a 
written  contract^  and  the  question  as 
to  where  t/ie  contract  was^  ts  thus  sub- 
mitted as  a  question  of  fact,  and  there 
is  evidence  sufficient  to  sustain  a  ver- 
dict, it  is  conclusive  here. 

See  DeBevaise  v.  P.  dB  S.  8.  Co. 
(Mem,)  614 

Where,  in  an  action  to  recover 

the  purcTuus-price  of  an  article,  the 
d^enee  u>m  that  the  purchase  was  con- 
ditioned upon  the  artiele  worHng  weU, 
the  court  charged  that  the  fact  that 
defendant  did  not  return  the  article 
was  no  error.  Id. 


TRUSTS  AND  TRUSTEES. 

1.  The  will  of  J. I  after  varioaB  leg- 
acies, gave  Mb  renidaarj  estate  to 
three  cliildren  named ;  the  execu- 
tors being  directed  to  inrest  and 
keep  the  same  invested,  to  apply 
the  iutereat  to  the  support  aud  edu- 
cation of  said  children  until  thej 
respectively  arrived  of  age  ;  after 
that  to  pay  to  each  the  interest 
upon  one-third,  and  after  the  death 
of  two  of  the  children  to  divide  the 
principal  between  the  survivor  and 
the  heirs  of  the  two  deceased.  The 
executors  were  empowered  to  sell 
and  convey  the  real  estate  and  to 
invest  the  proceeds  for  the  pur- 
poses of  the  will.  One  of  the  execu- 
tors died,  the  others,  after  paying 
debts  and  legacies,  and  settling  the 
estate  in  all  respects,  except  as  to 
the  sale  and  distribution  of  the 
proceeds  of  the  real  estate,  re- 
signed. Their  resignation  was  ac- 
cepted by  the  Supreme  Court  and 


two  more  trustees  were  appointed; 
at  this  time  the  three  children  were 
living  and  all  were  of  age.  Held, 
that  conceding  the  executors  were 
merely  donees  of  a  power  of  sale, 
it  was  a  general  power  and  imper- 
ative, and  so  subject  to  the  same 
statutory  provisions  as  to  the  buI>- 
stitution  of  new  trustees  as  are 
applicable  to  express  trusts;  that 
the  new  trustees  therefore  were 
lawfully  substituted  and  had 
power  to  convey;  also  that  the 
trust  or  power  was  not  ended  by 
the  payment  of  debts  and  legacies 
and  settlement  of  the  executors' 
accounts,  as  the  principal  purpose 
of  the  will  yet  remain^  to  be  car- 
ried out.     Mhrrar  v.  McGue.     139 


2.  F.  and  H.,  the  new  trustees, 
united  in  a  conveyance  of  the  real 
estate  to  E.,  one  of  the  children 
interested  in  the  residue,  who  gave 
a  mortgage  thereon,  and  afterward 
conveyed  it  to  F.  as  trustee,  H. 
having  meanwhile  resigned.  F. 
contracted  to  sell  to  defendant  sub- 
ject to  the  mortgage,  he  agreeing 
to  have  H.  join  in  the  deed  and 
also  to  procure  a  deed  from  E.  of 
any  interest  he  might  have.  De- 
fendant declined  to  complete  the 
purchase  claiming,  aside  from  want 
of  power  in  the  trustees  to  sell,  the 
sale  to  E.  was  only  colorable;  that 
the  reconveyance  subject  to  the 
mortgage  was  unauthorized,  and 
that  the  resignation  of  H.  was  in- 
effectual because  the  order  accept- 
ing it  did  not  show  on  its  face  that 
it  was  an  order  of  the  court.  On 
submission  of  the  controversy  un. 
der  the  Code,  Tield,  that  the  objec- 
tions, if  tenable,  were  obviatea  by 
the  offer  to  have  E.  and  H.  join  in 
the  conveyance,  and  that  the  title 
which  the  testator  had  could  thus 
be  vested.  Id. 

8.  The  jurisdiction  of  equity  over 
trusts  gives  it  authority  to  con- 
strue wills,  whenever  necessary  to 
guide  the  action  of  a  trustee.  Wa- 
ger V.  Wager.  161 

4.  An  executor  is  always  a  trustee  of 
the  personal  estate  of  the  testator, 
and  can  be  called  to  account  there- 
for as  such  in  a  court  of  equity. 
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although  no  expreis  tnut  he  cre- 
ated hj  the  wilL  Id, 

5.  It  seenu  that  It  is  the  duty  of  tras- 
tees  holding  funds  for  investment 
to  use  due  diligence  to  keep  them 
Invested;  if  the/  have  retained 
them  uninvested  heyond  a  reason- 
able time,  six  months  being  usually 
allowed,  they  are  prima  Ineie  lia- 
ble for  interest,  and  the  burden  is 
upon  them,  upon  an  accounting,  to 
explain  or  justify  the  delay.  Lent 
V.  Jlotoard,  169 

6.  The  executors  were  directed  by 
the  will  to  set  apart  the  sum  of 
$10,000  on  bond  and  mortgage,  the 
income  to  be  expended  for  tiie  main- 
tenance of  the  daughter  during 
life ;  it  also  gave  to  the  widow  an 
annuity  of  $700,  the  executors  be- 
ing directed  to  invest  sufficient  to 
produce  it.  The  executors  had 
not,  at  the  time  of  the  trial,  made 
any  investments,  and  had,  before 
that  time,  transferred  to  the  plaint- 
iffs, who  were  the  widow  and 
daughter,  the  latter  then  being  of 
age,  and  who  were  the  only  per- 
sons interested,  all  the  real  and 
personal  estate  of  the  testator  in 
their  hands.  Plaintiffs  asked  that 
the  trusts  be  extinguished.  Held^ 
that  the  court  had  no  authority  to 
permit  the  alienation  or  abrogation 
of  such  a  trust.  Id. 

7.  The  creation  of  a  trust  in  real  es- 
tate does  not  ipso  facto  suspend 
the  power  of  alienation,  it  is  only 
suspended  where  a  trust  term  is 
created  either  expressly  or  by  im- 
plication, during  the  existence  of 
which  a  sale  by  the  trustee  would 
be  in  contravention  of  the  trust. 
Robert  v.  Corning,  225 

8.  Where  the  trustee  is  empowered 
to  sell  without  restriction  as  to 
time,  that  being  left  to  his  discre- 
tion, he  to  receive,  pending  the 
sale,  the  rents  and  profits  for  the 
benefit  of  beneficiaries,  the  power 
of  alienation  is  not  suspended,  al- 
though a  sale  be  postponed  by  the 
non-action  of  the  trustee.  The 
fact  that  the  interest  of  the  bene- 
ficiaries is  inalienable  by  statute 
during  the  existence  of  the  trust 
does  not  suspend  the  power  of 
alienation.  Id, 


9.  The  mere  fkct  that  it  may  be  the 
duty  of  executors,  in  the  exercise 
of  their  discretion,  to  postpone  a 
sale,  to  await  a  more  favorable 
market,  does  not  constitute  such  a 
restraint  as  suspends  the  power  of 
alienation  within  the  statute.     Id. 

10.  So  also  said  statute  is  not  vio- 
lated  by  directions  as  to  sales 
which  require  the  giving  of  notice 
or  the  doing  of  other  preliminary 
acts,  which  may  involve  some  de- 
lay in  the  actual  conversion.     Id, 

11.  It  ieefns  that  if  the  limitation  of 
the  interests  in  the  proceeds  is  ille- 
gal, the  power  of  sale  to  accom- 
plish that  purpose  may  be  void.  Id, 

12.  Defendant  purcliased  and  paid 
for  certain  lands  which  he  caused 
to  be  deeded  to  F.,  upon  an  oral 
understanding  that  the  latter 
would  hold  them  subject  to  his 
order.  F.,  thereafter,  at  the  re- 
quest of  defendant,  pursuant  to 
such  understanding,  and  without 
other  consideration,  conveyed  the 
lands  to  defendant's  son,  the 
plaintiff',  who  agreed  orally  to  hold 
the  title  for  the  use  and  benefit  of 
defendant  and  subject  to  his  order. 
Defendant  went  into  possession  at 
the  time  of  the  original  purchase, 
managed  the  lands  and  received 
the  rents  and  profits.  Plaintiff', 
at  the  request  of  the  defendant, 
conveyed  the  lands,  receiving  for 
a  portion  of  the  purchase-money, 
two  bonds  and  mortgages ;  one 
bond  and  accompanying  mortgage 
defendant  sold  for  his  own  benefit, 
and  at  his  request  plaintiff'  as- 
signed them,  not  questioning  his 
father's  title.  The  other  bond 
and  mortgage  was,  with  plaintiff's 
knowledge,  delivered  to  defendant, 
and  upon  the  refusal  of  the  latter 
to  deliver  them  up  on  demand 
plaintiff  brought  this  action  in 
equity  to  have  it  adj  udged  that  he 
was  owner  of  them  and  entitled  to 
the  possession.  Held,  that  the 
provision  of  the  statute  of  uses 
and  trusts  (1  R.  8.  728,  ^  51)  de- 
daring  that  where  a  grant  is  inade 
to  one  person,  the  consideration 
being  paid  by  another,  no  use  or 
trust  shall  result  in  favor  of  the 
latter,  but  title  shall  vest  in  the 
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fonner,  had  no  application;  that, 
conceding  the  trust  to  be  invalid , 
it  having  been  executed  hj  plaint, 
iff,  the  right  to  the  purchase- 
money  Tested  at  once  in  the  de- 
fendant;  that  plaintiff,  bj  opera- 
tion of  law,  took  the  bond  and 
mortffage  as  trustee  for  defendant, 
and  those  securities  being  personal 
property  the  statute  had  no  appli- 
cation.    Bolflnns  v.  Bobbina,     251 

18.  a  Menu  that  if  said  statute,  or 
the  provision  of  the  statute  of 
frauds  prohibiting  the  creation  of 
trusts  in  lands,  save  by  a  writing 
(2  R.  S.  134,  g  6),  applied,  plaint- 
iff had  no  such  right  to  the  securi- 
ties as  a  court  of  equity  would  en- 
force. Id. 


■LiabUUy  of  tnutees  of  manu- 


facturing  eorponUion  for  making 
faUe  report. 

See  BoaneU  v.  Chvnjocld,  122 

Wlien  aetiffnment  for  benefit 

of  creditors  may  he  enforeed  as  a 
trust,  in  payment  of  a  ttsurious  loan. 

See  Ohap%n  v.  Thompson,  270 

WTien    party  is  sought  to  be 

charged  as  trustee,  he  is  entitled  to 
credit  for  all  sums  paid  out  by  him 
within  fteope  of  his  duty,  and  also  for 
his  commissions. 

See  Town  of  Lyons  ▼.  Chamberlain, 

578 

UNITED  STATES. 

The  United  Stetes,  by  voluntarily 
appearing  in  a  State  court  as  a 
claimant  to  a  fund  tlierein,  subjects 
itself  to  the  jurisdiction  of  the 
court,  and  will  be  bound  by  its  de- 
dflion.  Johnston  v.  Stimmd,      117 


USES. 
See  Tbubts  and  Tbustbbs. 


USURY. 

1.  Where    an    assignment    for   the 
benefit  of  creditors  makes  specific 

Srovision   for  the  payment   of  a 
ebt,  the  assignor  cannot  prevent 
the  application  of  the  property,  in 


accordance  with  the  terms  of  the 
instrument,,  because  of  the  usuri- 
ous character  of  the  debt.  Chapin 
V.  I'hompsan.  270 

2.  After  the  execution  of  a  bond 
and  mortgage,  to  secure  a  usurious 
loan,  the  borrower  executed  to  the 
lender,  and  the  latter  accepted,  a 
general  assignment  for  the  benefit 
of  creditors;  in  the  schedule  of 
creditors  contained  in  the  inven- 
tory, made  pursuant  to  the  statute 
(Chap,  466,  Laws  of  1877),  was  In- 
serted the  name  of  said  lender, 
with  the  amount  of  the  loan  which 
was  described  as  '*  for  money 
loaned  secured  by  mortgage,"  and 
among  the  assets  the  mortgaged 
lands  were  included  with  the 
statement  that  thev  were  mort- 
gaged to  secure  said  debt.  In  an 
action  to  foreclose  the  mortg^e 
brought  by  an  assignee  of  the 
mortgagee,  h^d,  that  judc^ent  di- 
recting the  surrender  and  cancella- 
tion of  the  bond  and  mortgage 
because  of  the  usury  was  error ; 
that  to  the  extent  of  the  money 
actually  loaned  and  legal  interest 
thereon,  plaintiff  was  entitled  to 
the  benefit  of  the  assignment, 
that  said  assignment  was  not 
within  the  statute  avoiding  con- 
tracts or  securities  because  of 
usury  (1  R.  S.  772,  §  2),  as  it  was  a 
mere    trust    or    appropriation   of 

Property  m^e  by  the  debtor,  in- 
ependent  of  the  usurious  contract, 
which  gave  to  the  creditor  rights 
adhering  to  the  trust  property  un- 
til the  debt  was  satisfied  or  the 
propertv  applied  upon  it.  accord- 
ing to  the  terms  of  the  trust ;  also 
that  the  fact  that  the  lender  waa 
the  assignee  was  immaterial ;  and 
that  plaintiffs  rights  were  in  all 
respects  the  same  as  his  assignors. 

Id. 

WAIVER. 

Whenfraud  not  waived  by  r«- 

tention  of  an  account. 
See  Bradner  v.  Strang,  299 


WILLS. 

1.  The  will  of  J.,  after  various  lega- 
cies, gave  his  residuary  estate  to 
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three  children  named ;  the  ezeca- 
ton  being  directed  to  invest  and 
keep  the  same  invested,  to  apply 
the  interest  to  the  sapport  and  eda- 
cation  of  said  children  until  thej 
respectively  arrived  of  age ;  after 
that  to  pav  to  each  the  interest 
upon  one-third,  and  after  the  death 
of  two  of  the  children,  to  divide 
the  principal  between  the  survivor 
and  the  heirs  of  the  two  deceased. 
The  execntors  were  empowered  to 
sell  and  convey  the  real  estate  and 
to  invest  the  proceeds  for  the  par- 
poses  of  the  will.  One  of  the  ex- 
ecutors died,  the  others,  after  pay- 
ing debts  and  leffades,  and  settling 
the  estate  in  all  respects,  except 
as  to  the  sale  and  distribution  of 
the  proceeds  of  the  real  estate,  re- 
signed. Their  resignation  was 
accepted  by  the  Supreme  Court 
and  two  more  trustees  were  ap- 
pointed; at  this  time  the  three 
children  were  living  and  all  were 
of  age.  Hdd^  that  conceding  the 
executors  were  merely  donees  of  a 
power  of  sale,  it  was  a  general 
power  and  imperative,  and  so  sub- 
ject  to  the  same  statutory  provis- 
ions as  to  the  substitution  of  new 
trustees  as  are  applicable  to  express 
trusts  ;  that  the  new  trustees  there- 
fore were  lawfully  substituted  and 
had  power  to  convey  ;  also  that  the 
trustor  power  was  not  ended  by 
the  payment  of  debts  and  legacies 
and  settlement  of  the  executors* 
accounts,  as  the  principal  purpose 
of  the  will  yet  remained  to  be  car- 
ried out.    Farrar  v.  MeCm.     189 

d.  Where  a  will  contains  no  specific 
devise  of  the  testator's  real  estate, 
but  a  bare  power  of  sale  is  given 
to  the  execuiora  and  the  title  de- 
scends to  the  heirs  of  the  testator, 
subject  to  the  execution  of  the 
power,  the  right  of  possession  fol- 
lows the  title  and  the  heirs  are  en- 
titled at  law  to  the  intermediate 
rents  and  profits.  Lent  v.  Ilotoard. 

169 

8.  If,  however,  the  power  of  sale 
operates  as  an  immediate  conver- 
sion of  the  land  into  personalty, 
accompanied  with  a  gift  of  the 
proceeds,  in  equity  the  interme- 
diate rents  and  profits  go  with 
and  are  deemed  to  he  a  part  of  the 


converted  fund ;  the  heir  may  be 
compelled  to  account  therefor  to 
the  executor,  and  the  latter  to  the 
beneficiary,  for  so  much  thereof  aa 
is  received  by  him,  as  well  as  for 
the  proceeds  of  sales.  Id, 

4.  Where  the  general  scheme  of  the 
will  requires  a  conversion,  the 
power  of  sale,  although  not  in 
terms  imperative,  operates  as  a 
conversion,  and  tnis  will  be 
deemed  to  be  immediate,  although 
the  donee  of  the  power  is  vested, 
for  the  benefit  of  the  estate,  with 
a  discretion  as  to  the  time  of  sale. 

Id. 

5.  The  will  of  L.,  after  giving  vari- 
ous legacies,  contained  a  clause 
authorizing  his  executors  to  sell 
all  of  his  real  estate,  except  his 
homeetead  farm,  at  such  times  and 
prices  as  to  them  should  seem  best 
for  the  interest  of  the  estate,  and 
after  carrying  out  the  foregoing 
provisions,  to  invest  the  balance  of 
the  estate  in  their  hands  in  bonds 
and  mortgages  or  In  State  stocka. 
One-half  of  such  balance  the  testa- 
tor gave  to  his  daughter  L.,  to  be 
paid  to  her  when  she  arrived  of 
age;  in  case  of  her  death,  before 
the  testator's  wife,  without  lawful 
issue,  the  same  to  be  paid  to  the 
wife.  The  other  half  ne  gave  to 
his  wife  to  be  paid  to  her  ten  years 
after  his  decease.  In  case  of  her 
death  before  the  daughter,  said 
one-half  to  be  paid  to  the 
daughter.  The  homestead  farm 
was  devised  to  the  wife  for 
life.  The  executors  received  the 
rents  and  profits  of  the  real  estate, 
in  an  action  for  an  accounting, 
held,  that  by  said  clause  there  was 
a  conversion  of  the  testator's  real 
estate,  with  the  exception  speci- 
fied, into  personalty,  as  of  the  time 
of  his  death,  and  a  gift  of  the  con- 
verted fund  together  with  the  in- 
termediate income  to  the  wife  and 
daughter  with  cross-remainders; 
and  that  the  rents  and  profits  re- 
ceived by  the  executors,  and  the 
proceeds  of  sales  were  properly 
Drought  into  the  accounting.      Id, 

6.  The  testator  left  Aye  farms,  in- 
dudinff  the  homestead  farm,  and 
several  houses  and  lots  in  the  vil. 
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lage  of  L.  B.  B.,  one  of  the  exec- 
utors, who  lived  seveial  miles 
tram  L.  R.,  ait  the  request  of  tiie 
other  executors,  indadinf  the 
widow,  removed  to  that  vulsge, 
took  charge  of  all  the  real  estate 
and  oontuiued  in  charge 'thereof, 
except  two  farms  sold,  working 
upon,  managing  and  improving  it 
for  nearly  fifteen  years.  The  gross 
rents  and  profits  were  entered  in 
the  executor's  accounts,  and  also 
the  disbursements.  The  will  gave 
to  the  executors  $1,000  in  addition 
to  their  commissions.  The  referee 
found  that  the  services  of  B.  ex- 
ceeded in  value  his  commissions 
and  the  sum  so  given.  Held,  that 
B.  was  entitled  to  be  allowed  out 
of  said  gross  rents  and  profits,  in 
the  nature  of  a  charge  thereon,  a 
suitable  compensation  for  his  ser- 
vices; that  the  rule  prohibiting  an 
executor  from  ch&rginp^  more  than 
the  statutory  commissions  for  his 
personal  services  in  the  discharge 
of  the  duties  of  his  trust  did  not 
apply,  as  the  services  so  rendered 
were  no  part  of  his  executorial 
duties.  Id, 

7.  The  jurisdiction  of  equity  over 
trusts  gives  it  authority  to  construe 
wills,  whenever  necessary  to  guide 
the  action  of  a  trustee.  Wager  v. 
Wager.  161 

8.  An  executor  is  always  a  trustee  of 
tiie  personal  estate  of  the  testator, 
and  can  be  called  to  account  there- 
for as  such  in  a  court  of  equity  al- 
though no  express  trust  be  created 
by  the  will.  Id. 

9.  Anv  person  claiming  an  interest 
in  the  personalty,  either  as  legatee 
under  the  will,  or  as  entitled  to  it 
under  the  statute  of  distributions, 
may,  when  the  executor  claims 
such  Interest  in  his  own  right, bring 
suit  affainst  him  to  settle  the  oou- 
struction  and  ascertain  the  validity 
of  the  provisions  of  the  will,  so  far 
as  plaintifTs  interest  is  concerned, 
and  to  enable  him  to  obtain  from 
the  executors  such  portions  of 
the  estate  as  he  is  either  legally  or 
equitably  entitled  to  Id. 

10.  It  seems^  that  where  complete  re- 
lief can  be  obtained  in  a  Surrogate's 


Courts  A  court  of  equity,  while  it 
has  jurisdiction,  may  in  its  discre- 
tion decline  to  entertain  an  action 
for  an  accounting  or  oUier  relief 
against  executors.  Id. 

11.  An  heir  at  law  or  devisee,  who 
claims  a  mere  lesal  estate  in  real 
property,  when  were  is  no  trust, 
cannot  come  into  a  court  of  equity 
for  the  mere  purpose  of  obtaining  a 
judicial  construction  of  the  pro- 
visions of  the  wilL  Id. 

12.  Where,  however,  the  court  has 
obtained  jurisdiction  for  the  pur- 
pose of  establishing  the  equitable 
rights  of  the  next  of  kin  to  the  per- 
sonal estate,  that  carries  with  it 
jurisdiction  to  adjust  the  whole 
controversy.  Id. 

18.  The  executors  were  directed  by 
the  will  to  set  apart  the  sum  of 
$10,000  on  bond  and  mortgage,  the 
income  to  be  expended  for  the 
maintenaxice  of  the  daughter 
during  life;  it  also  gave  to  the 
widow  an  annuity  of  $700,  the  ex- 
ecutors being  directed  to  invest 
sufficient  to  produce  it.  The  ex- 
ecutors had  not,  at  the  time  of  the 
trial,  made  any  investments,  and 
had,  before  that  time,  transferred 
to  the  plaintifEs,  who  were  the 
widow  and  daughter,  the  latter 
then  being  of  age,  and  who  were 
the  only  persons  interested,  all  the 
real  and  personal  estate  of  the  tes- 
tator in  their  hands.  Plaintiffs 
asked  that  the  trusts  be  extin- 
guished.  Held,  that  the  court  had 
no  authority  to  permit  the  aliena- 
tion or  abrogation  of  such  a  trust. 

Id. 

14.  The  will  of  B.  directed  his  execu- 
tors to  sell  and  dispose  of  his  resid- 
uary estate;  that  portion  of  the 
real  estate  situate  in  this  State  to 
be  sold  at  public  sale  in  the  city  of 
Kew  York  after  three  weeks  pub- 
lished notice,  the  other  real  estate 
in  such  places  and  manner  as  the  ex- 
ecutors should  deem  best.  After  di- 
rections as  to  the  disposition  of  the 
proceeds,there  followed  this  clause: 
*<  In  view  of  the  present  great  de- 
pression in  real  estate,  it  is  my  will 


*  *  •  « 


exer- 


that  my  executors 

else  their  discretion  as  to  the  timo 
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to  Bell  the  same  not  longer  than 
three  jearo  after  my  deoeaae.*' 
The  rents,  Income  and  profits  np  to 
final  distribation,  the  execntors 
were  directed  to  divide  semi-an- 
nnallj  "  among  those  to  whom  the 
bequests  are  made  "  in  certain  pro- 
portions. In  an  action  to  obtain  a 
judicial  oonstrnction  of  the  will, 
held,  that  whether  the  executors 
took  a  trust  estate  or  were  simply 
donees  of  a  trust  power,  there  was 
no  suspension  of  the  power  of 
alienation,  as  thej  coula,  at  any 
time  after  the  testator's  death, 
have  conveyed  an  absolute  fee  in 
possession ;  that  neither  the  di- 
rection  as  to  notice,  nor  the  discre- 
tion as  to  the  «ale  involved  a  sus- 
pension of  the  power  of  alienation 
within  the  meaning  of  said  statute; 
also,  that  hj  the  will  there  was  an 
absolute  conversion  of  the  real  es- 
tate into  personalty  as  of  the  time 
of  the  testator's  death.  Robert  v. 
Coming,  ,  225 

15.  The  executors  were  directed, 
after  disposing  of  said  residuary 
estate,  and  deducting  from  the 
proceeds  expenses  and  charges, 
and  a  legacy  given  to  the  testator's 
wife,  to  divide  the  remainder  into 
fifty  eoual  parts,  to  pay  over  twelve 
of  such  parts  to  the  testator's  son 
C,  if  then  surviving  ;  in  case  of 
his  death  prior  to  such  distribu- 

•  tion,  then  to  his  lawful  issue. 
Twenty-eight  of  said  parts  were 
given  in  similar  language  to  three 
other  children,  and  the  executors 
were  directed  to  pay  the  remaining 
ten  shares  to  an  Incorporated  col- 
lege. The  college  was  restricted 
to  the  use  of  the  income  of  its 
portion,  and  in  case  of  its  discon- 
tinuance, its  trustees  were  directed 
to  apply  the  fund  to  certain  relig- 
ious purposes  specified.    HM^  that 

1  the  restriction  did  not  create  a 
perpetuity,  and  if  the  provision  in 
case  of  discontinuance  was  void, 
it  resulted  simply  in  confirming  an 
absolute  title  in  the  corporation. 

Id, 

16.  In  case  of  the  death  of  any  child 
before  the  testator,  the  will  gave 
**such    legacies,   estate,    share  or 

groportion  of  the  one  so  dying  unto 
is,  her  or  their  lawful  issue,  such 
issue  to  take  the  estate  or  share 


his,  her  or  their  parent  wonld  have 
been  entitled  to  if  living."  HeUL, 
that  the  intent  of  the  testator  was 
to  give  to  his  children  the  abeolate 
title  to  their  respective  shares, 
subject  to  a  limitation  over  in 
case  of  death  before  distribution, 
and  that  the  ultimate  vesting  coald 
in  no  event  be  postponed  longer 
than  the  life  of  the  parent.        Id, 

17.  The  will  directed  that  all  charges 
appearing  on  the  testator's  books  of 
account  against  any   of  the   said 

-legatees  should  be  considered  as 
part  of  his  residuary  estate,  and 
the  executors  were  directed  to 
deduct  the  amount  from  the  share 
of  said  legatee.     Hdd  valid.       Id. 

18.  It  seoms  that  a  surrogate  has 
jurisdiction  to  pass  upon  the  con- 
struction of  a  will,  where  the 
right  to  the  leg^y  depends  upon 
a  question  of  construction  which 
must  be  determined  before  a  de- 
cree of  distribution  can  be  made. 
Biggi  V.  Cragg,  479 

19.  Where  a  testator,  whose  will 
authorized  his  executor  to  sell  all 
his  real  and  personal  estate,  and 
disposed  of  the  proceeds,  after  the 
making  thereof,  had  a  child  bom. 
and  thereafter  died  leaving  said 
child  his  only  heir  at  law,  and 
"unprovided  for  by  any  settle- 
ment, and  neither  provided  for 
nor  in  anv  way  mentioned  in  his 
will/'  liM,  that  under  the  sUtute 
(2  R.  S.  65,  §  49),  the  whole  real 
estate  descended  to  the  child  the 
same  as  if  the  father  had  died  in- 
testate ;  that  he  did  not  take  under 
the  will  or  subject  to  any  of  its 
provisions  ;  and  that,  where  the 
executor  sold  the  real  estate,  the 
remedy  of  the  child  was  not  con- 
fined to  a  pursuit  of  the  proceeds  of 
sale,  but  that  she  could  muntain 
ejectment  to  recover  the  same. 
Smith  V.  Robertson.  555 

20.  Where,  however,  it  appeared 
that  the  real  estate  was  at  the 
time  of  the  testator's  death  sub- 
ject to  a  mortgage  which  the  gran- 
tee paid,  held^  tnat  the  judgment 
should  be  without  prejudice  to  his 
right  to  a  lien  for  the  amount  bo 
paid,  or  to  be  subrogated  to  the 
rights  of  the  mortgagee.  Id, 
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ERRATA. 


'I  In  Sehmitz  v.  Langhaar  (88  N.  Y  508),  the  word  "  assignee  "  in  fourth 

t  line  of  head-note  should  read  "  assignor."    The  same  correction  should  be 

made  in  index,  page  686,  in  eighth  line  of  left-hand  column,  under  heading 
^  "  Counterclaim  " 

^  In  Church  v.  KiM  (88  N.  Y.  658).  in  twenty-third  line  from  top  of  page 

after  the  words  **  said  leases**  insert  **  they  shall  be  transferred  te  plaintiff." 
In  Kain  t.  Smith  (89  N.  Y,  876),  in  fourth  line  from  end  of  head-note 
^  the  word  "  plaintiff"  should  read  "  defendant  " 
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